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PREFACE. 


This  volume  will  be  found  to  embrace  such  of  the  former  Common 
Xiaw  Rules  of  Practice,  and  Pleading,  as  are  still  in  force  ;  also  the  Rules 
relating  to  Controverted  Elections — Parliamentary,  and  Municipal ;  the 
Rules  relating  to  the  fees  of  Clerks  of  the  Peace ;  the  General  Orders  of 
th«  Court  of  Appeal;  the  Rules  of  the  Privy  Council j  and  the  additional 
Rules  of  the  Supreme  Court  of  Ontario,  which  have  been  passed  since 
the  Judicature  Act  came  into  operation,  together  with  the  Tariffs  of 
Costs,  of  the  High  Court  of  Justice,  and  County  Courts. 

Since  the  publication  of  the  first  volume,  many  cases  have  been 
reported  bearing  on  the  subjects  discussed  therein,  and  in  the  Table  of 
Addenda,  references  are  to  be  found  to  many  of  these  additional  cases. 

The  table  of  Cases,  Statutes,  and  Rules  cited;  which  is  contained 
in  this  volume,  comprise  all  the  Cases,  Statutes,  and  Rules,  cited  in  either 
volume.     The  index  in  this  volume  is  an  index  of  the  whole  work. 

I  have  great  pleasure  in  acknowledging  the  obligation  I  am  under 
to  my  friend,  Mr.  A.  B.  AvLESWoaTH,  for  having  kindly  read  the 
greater  part  of  the  sheets  of  this  volume,  as  they  passed  through  the 
press,  and  for  having  favoured  me  with  some  valuable  suggestions,  of 
which  T  gladly  availed  myself. 

OsGooDE  Hall,  G.  S.  H. 

March,  1885. 
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N.  B. — The  reader  is  particularly  requested  to  make  the  correction  on  page 
226,  in  Ord.  420,  as  mentioned  in  the  following  table.  The  other  additions  are 
for  the  most  part  references  to  cases  reported,  and  statutes  passed,  since  the  publi- 
cation of  the  1st  volume  : 

ABB  END  A. 

Page  2.  At  the  end  of  3rd  paragraph,  add  :  "  Where  the  matter  is  one  of  equity- 
jurisdiction,  the  practice  of  the  former  Court  of  Chancery,  save  as 
expressly  altered  by  The  Judicature  Act  and  Rules,  now  governs,  in  all 
the  Divisions  :  Walmsky  v.  Mundy,  50  L.  T.  N.  S.  317;  53  L.  J.  Q.  B. 
304." 
7.   1st  line,  after  "(see  Seton  1546),"  add,  " Hendrie  v.  Beatty,  29  Gr.  423." 

25.  5th  line  from  bottom,  add,   "a  solicitor   employed  by  a  mortgagor  and 

mortgagee,  to  prepare  a  mortgage,  after  completion  of  the  mortgage  holds 
the  title  deeds  for  the  mortgagee,  and  cannot  claim  any  lieu  thereon,  for 
costs  due  by  the  mortgagor:  Ex  parte  Quinn,  49  L.  T.  N".  S.  811," 

26.  After  the  3rd  paragraph,  add,    "costs  incurred  by  an  administrator  in 

administration  proceedings,  are  a  charge  upon  the  estate,  and  upon  his. 
death,  the  administrator  de  bonis  non  takes  the  estate  subject  to  the 
charge,  and  cannot  compel  delivery  of  the  papers  until  payment  of  such 
costs:  Re  Watson,  50  L.  T.  N.  S.  205;  53  L.  J.,  Ch.  305." 

28.  17th  line  from  bottom,  after  "18  C.  L.  J.  56,"  add,    "Hall  v.  Griffith, 

5  0.  R.  478;  Friedrich  v.  Friedrich,  10  P.  E.  308." 

29.  7th  line  from  top,  after  "4  Chy.  Ch.  R.  63,"  add,  "  Dawson  v.  Moffatt,  10 

P.  K.  366." 
13th  line  from  top,  after  "  Re  Harrald,  48  L.  T.  352,"  add  "  This  case  was 
subsequently  reversed  in  appeal,  on  the  ground  that  the  solicitor  of  a 
trustee  in  default,  has  no  lien  on  the  trust  estate,  until  the  default  is 
made  good  :  see  51  L.  T.  N.  S.  441." 

30.  7th  line  from  bottom,  after  "  19  Ves.  261,"  add,    "or  for  persuading  his 

client,  to  give  him  money  to  be  used  to  bribe  the  jury,  before  whom  the 
client  was  to  be  tried  for  a  crime  ;  Re  Titus,  5  0.  R.  87 ;  20  C.  L.  J.  110. ' 
3rd  line  from  bottom,  add,  ' '  The  Court  will  not  exercise  its  summary 
jurisdiction  over  a  solicitor  to  compel  repayment  of  a  loan  :  Be  Bryanty 
50  L.  T.  N.  S.  450." 

31.  After  3rd  paragraph,  add,   "an  order  striking  a  solicitor  off  the  Roll  for 

misconduct  is  not  a  criminal  proceeding,  and  is  appealable  :  Re  Hardwich, 
49  L.  T.  N.  S.  584 ;  53  L.  J.  Q.  B.  64." 
36.  After  4th  paragraph,  add,  "  The  High  Court  has  now  power,  under  48 
Vict.  c.  13,  s.  11  (0.),  to  appoint  an  administrator,  or  administrator  ad 
litem. 
C 
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Page  40.  2nd  line  from  top,  "  after  3  Ch.  D.  198,",add,  "  but  see  now  48  Vict.  .;.  13, 
s.  12  (0.)  ■which  enables  administration  to  be  granted  in  certain  cases 
against  an  executor  de  son  tort." 
10th  line  from  bottom,  after  "  2  Gr.  149,"  add,   "  ante  p.  36." 

41.  20th  line  from  bottom,  after"  2  Gr.  310,"add,  "hut  see  Re  Moore,  McAlpim 

V.  Moore,  21  Chy.  D.  778,  where,  under  The  Trustee  Act,  1850,  a  trustee 
was  appointed  to  discharge  the  duties  of  an  executrix  who  retired." 
29th  line  from  bottom,  after "  19 Gr.  461,"add,  "butsee  Wallisv.  Wallis, 
9  Ir.  Chy.  511;  Prosser  v.  Mossop,  29  W.  E.  439 ;  Maclennan,  2nd  ed. , 
139.." 

42.  3rd  paragraph;  add,  "  uor  an  infant  administrator:  see  Merchants'  Bank 

V.  Monteith,  10  P.  K  334;  20  C.  L.  J.  377." 

45.  At  the  end  of  first  paragraph,  add,  "but  an  action  commenced  by  an 
executor  before  probate,  will  be  stayed  as  vexatious  :  Tarn  v.  Covi- 
mercial  Banking  Co.,  12  Q.  B.  D.  294 ;  50  L.  T.  N.  S.  365. 
6th  line  from  bottom,  after  "44  L.  T.  N.  S.  585,"  add,  "6  Q.  B.  D.  626  ; 
but  see  Burlinson  v.  Hall,  12  Q.  B.  D.  347  ;  50  L.  T.  N.  S.  723  ;  53  L.  J. 
Q.  B.  222." 
Last  line,  after  "36  Q.  B.  295,"  add,  "Be  Bobinson,  27  Oh.  D.  160." 

60.  After  3rd  paragraph,  add,  "the  Court  has  jurisdiction  to  order  any  pro- 
ceeding to  be  amended  which  contains  scandalous  matter,  e.  g., 
scandalous  statements  in  a  bill  of  costs  may  be  ordered  to  be  struck  out : 
Be  Miller  <t-  Miller,  51  L.  T.  N.  S.  853 ;  Erskine  v.  Oartshore,  18  Ves.  1 14. " 

72.  After  1st  paragraph,  add,  "  when  the  parties  in  both  causes  are  the  same, 
no  order  is  required  to  use  the  depositions,  but  when  they  are  not,  the 
application  to  read  depositions  in  another  cause,  must  be  made  on  notice  : 
Dunlop  V.  Corporation  of  York,  2  Chy.  Ch.  E.  417." 

79.   13th  line  from  top,  after  "  7  P.  R.  729,"  add,  "  but  see  jio.ft  p.  813." 
15th  line  from  bottom,  after  "  P.  K.  39,"  add,  "  but  see  post  p.  813." 

95.  11th  line  from  top,  add  "the  Master  in  Ordinary  has  also  now,  in  matters 
pending  before  him,  the  like  jurisdiction  as  the  Master  in  Chambers  had 
on  the  15th  March,  1884,  Bale  S.  C.  541,  post  p.  805." 

99.  11th  line  from  top  after  "  17  Gr.  397,"  add,  "even  though  the  income  of  the 
whole  estate  be  bequeathed  to  another  for  life  :  Toomey  v.  Tracey,  4 
0.  R.  70S,  and  see  further  as  to  iuterest  on  legacies  :  Be  Judkiii's  Trusts, 
25  Ch.  D.  743 ;  50  L.  T.  N.  S.  200 ;  Be  Olive,  Olive  v.  Westerman,  50 
L.  T.  N.  S.  355. 

104.  Paragraph  3,  10th  line,  after  "48  L.  T.  N.  S.  279,"  add,  "22  Ch.  D.  727;  9 

App.  Ca.  1 ;  50  L.  T.  N.  S.  330  ;  and  see  Re  Brier,  Brier  v.  Evison,  26 
Ch.  D.  238  ;  but  he  is,  for  the  loss  occasioned  by  employing  improper 
agents:  Fry  v.  Tapson,  28  Ch.  D.  268;  51  L.  T.  N.  S.  326;  or  for  negli- 
gently allowing  money  to  remain  too  long  in  the  hands  of  proper  agents  : 
McCarter  v.  McCarter,  7  0.  R.  243;  Cann  v.  Cann,  51  L.  T.  K  S.  770; 
Be  Mitchell,  Mitchell  v.  Mitchell,  52  L.  T.  N.  S.  178." 
4th  line  from  bottom,  after  "  S.  853,"  add,  "23  Ch.  D.  483  ;  and  see  Be 
Pearson,  Oxley  v.  Scarth,  51  L.  T.  N.  S.  692." 

105.  16th  line  from  bottom,  for  "p.  9,"  read  "p.  94." 
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Page  107.  Paragraph  3,  3rd  line,  after  "  20Gr.  221,'add,  "  except  where  his  cote- 
nant  is  an  infant :  Courcier  v.  Ooiircier,  26  Gr.  307." 
At  foot  of  page,  add,  "  no  occupation  rent  should  be  charged  against  one 
who  has  been  in  occupation  under  mistake  of  title,  in  respect  of  the 
increased  value  arising  from  improvements,  made  by  him,  the  costs  of 
which  are  not  allowed  him :  McGregor  v.  McGregor,  5  0.  R.  617  ; 
Munsie  v.   Lindsay,  10  P.  R.  173. 

108.  2nd  paragraph,  add,  "Tenasts  for  Life  are  not  entitled  to  charge  for 

repairs  as  against  the  inheritance,  however  substantial  or  lasting,  Lewin, 
(7th  ed.)  503  :  Re  Smith,  4  0.  E.  518." 

109.  1st  line,  after  "21  Gr.  549,"  add,  "Munsie  v.  Lindsay,  10  P.  R.  173;  Plumb 

y.  Steinhoff,  2  0.  R.  614." 
116.  After  paragraph  6,  add,   "the  Master  cannot, however,  inquire  into   the 

validity  of  the  instrument  upon  which  the  plaintiff 's  action  is  brought, 

and  upon  which  he  has  obtained  judgment :  BicJi/ord  v.  Grand  Junction 

R.  W.  Co.,  1  S.  C.  R.  696  ;  see  pp.  725,  et  seq.  ;  not  even  at  the  instance 

of  parties  added  in  his  office  :    McDougall  v.  Lindsay  Paper  Mills  Co., 

10  P.  E.  247  ;  20  C.  L.  J.  133  ;   Wiley  v.  Ledyard,  10  P.  R.  182  ;  20  C. 

L.  J.  142. 
7th  paragraph,  5th  line,  after  "therewith"  add,  "  Wiley  v.  Ledyard,  10  P. 

E.  182." 
121.  At  the  end  of  1st  paragraph,   add,   "but  see  Ex  parte  Fewings,  25  Ch. 

D.  338 ;  50  L.  T.  N.  S.  109. 
128.  3rd  line  from  top,  add,    "and  he  may  be  added  by  the  Master  in  his  office 

under  this  Order  :  Lindsay  v.  Banh  of  Montreal,    13   Gr.   66  ;  but  see 

Abell  V.  Parr,  9  P.  R.  564." 
137.   16th  line  from  bottom,  after  "9  P.  R.  271,''  add,  "but  see  cOntra,  Grant  v. 

Grant ;  10  P.  R.  40;  and,  see  now,  48  Vict.  c.  13,  (0.)  s.  22." 
147.  Last  line  of  2nd  paragraph  after  "  48  L.  T.  N.  S.  403, "  add,  "  22  Ch.  D.  430 ; 

followed,  McMillan  v.  Wansboroiigh,  10  P.  R.  377 ;  20  0.  L.  J.  387." 
149.  2nd  line  from  bottom  after  "  1  Chy.  Ch.  R.  31,"  add,  "Mulkern  v.  Doerlcs, 

51  L.  T.  N.  S.  429." 

158.  3rd  line  of  paragraph  2,  after  "7  Gr.  308,"  add,  "and  see  Searlev.  Choat, 

25  Ch.  D.  723 ;  50  L.  T.  N.  S.  470." 

159.  2ud  line  of  paragraph  5,  strike  out  "  a  judgment  creditor,''  and  insert  "  an 

execution  creditor  {Brooke  v.  Brooke,  before  Ferguson,  J.,  28  May,  1884.") 
172.  After  note  to  Ord.  311,  add,  i'But  see  now  48  Vict.  c.  13.  s.  22  (0.) 
which  appears  to  abolish  revisions,  except  in  the  case  of  taxations 
by  Deputy  Registrars,  or  in  cases  in  which  infants  are  concerned,  who 
are  not  represented  by  the  Official  Guardian." 
181.  After  5th  paragraph,  add  "A  consent  cannot  be  withdrawn,  even  before 
the  order  has  been  drawn  up,  although  the  facts  were  not  opened  to  the 
Court :  Harvey  v.  Croydon  Union  R.  S.  A. ,  26  Ch.  D.  249  ;  50  L.  T.  N. 
S.  291 ;  Elsas  v.  Williams,  52  L.  T.  N.  S.  39.  But  a  judgment  by  con- 
sent to  establish  a  forged  will,  may  be  set  aside  on  the  forgery  being 
subsequently  discovered  :  see  Priestman  v.  Thomas,  9  P.  D.  210,  ;  51  L. 
L.  T.  N.  S.  843." 
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Page  183.  Note  in  margin  of  2nd  paragraph,  "see  now  48  Vict.  u.  13,  d.  17  (0.)  " 
196.  After  1st  paragraph,  add,  "  and  see  Boswellv.  Coaks,  27  Ch.  D.  424  :  51  L. 

T.  K  S.  242." 
223.   6th  line  from  bottom,  for   "seven"    at  the  end  of  the  line  read,   "two 

(Martens  v.  Birniiy,  10  P.  R.  368  ;  20  C.  L.  J.  39.)" 
226.  At  the  end  of  paragraph  1,  add,   "  a  judgment  pronounced  by  a  single 

Judge,  on  a  hearing  on  'further  directions,  is  not  appealable  to  a  Divi- 

sonal  Court,  except  by  consent  ;  Wanshy  v.  Smallwood,  10  P.  R.  233  ;  20 

C.  L.  J.  174. 
Ord.    420,  2nd   line,    after  " decree, "  add,  "or  on  bill  and  answer,  or  on 

appeal  from  a  Master's  report. " 
241.  11th  line  from  bottom,  after  "case,"  add,   " McDoiigal!  v.  Lindsay  Paper 

Mills  Co.,  10 P.  R.  248." 

245.  At  the  end  of  paragraph  5,  add,  "  McDougall  v.  Lindsay  Paper  Mills  Co., 

10  P.  R.  247  ;  20  0.  L.  J.  133." 

246.  3rd  line  from  top,  for  "  Wednesday"  read  "Friday. '' 

248.  Paragraph  2,  after  "higlis  v.  Gilchrist,   10  Gr.    301,"  add,   "Mclntyre  v. 

Thompson,  6  0.  R.  710;  19  C.  L.  J.  393." 
252.  Paragraph  7,  after  "29th  September,  1883,"  add,  "5  0.  R.  404;  Faulds  v. 

Harper,  above  cited,  was  subsequently  reversed  in  appeal ;  see  9  App. 

R.  .537." 
254.  Paragraph  3,  add  after  "10  Gr.  306,"  "If  the  mortgagee  retain  the  money 

he  must  apply  it  on  account,  lb." 
Paragraph  5,  3rd  line,  after  "1  Chy.  Ch.  R.  72,"  add,  "nor  is  he  entitled  to 

charge  him.  with  the  premiums  paid,  unless  the  insurance  is  effected 

under  42  Vict.  ch.  20,  supra  ;  Mcintosh  v.  Ontario  Bank,  20  Gr.  24. " 
259.   At  the  end  of  paragraph_l,  add,  "Bell  v.  Sunderland  Building  Society,  49 

L.  T.  N.  S.  555." 
2nd  paragraph,  6th  line  after,   "48  L.   T.   N.   &   182,"  add,   "22Ch.D.) 

549  :  Smith  v.  Olding,  50  L.  T,  N.  S.  357  ;  Lewis  v.  Aberdare&  P.  Co., 

lb.  451. 

263.  19th  line  from  bottom,  after  "6  P.  R.  213,"  add,  "Gillen  v.  Roman  Catholic 

Episcopal  Corporation,  7  0.  R.  146." 

264.  At  the  end  of  paragraph  4,  add,   "  Webster  v.    Patteson,  25  Oh.  D.  626; 

50  L.  T.  N".  S.  252." 

265.  15th  line  from  top,   after   " circumstances,"  add,    "this  case  was  subse- 

quently reversed  in  appeal :  see  10  App.  R.  99." 
25th  line  from  top,  after  "Miles  v.  Cameron,"  add,  "9  P.  R.  502." 
278.   At  the  end  of  5th  paragraph,  add,  "  and  see  now  48  Vict.    c.  13,  s.  12  (0. 
which  enables  the  Court  to  grant  administration  against  an  executor  de 
son  tort  in  certain  cases." 

283.  At  the  end  of  first  paragraph,  add,  "as  between  a  separate  creditor,  and  a 

partnership  creditor,  of  the  person  whose  estate  is  to  be  administered, 
the  conduct  of  the  proceedings  is  given  to  the  former  :  Re  McRae,  49 
L.  T.  N.  S.  544. 

284.  At  the  end  of  second  paragraph,  add,   "  9  App.  R.  273." 
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Tage  290.  At  the  end  of  third  paragraph,  add,  "9  App.  R.  273." 

291.  At  the  end  of  last  line,  add,  "  9  App.  R.  273." 

292.  6th  line  from  bottom,  after  "3  Chy.  Ch.  R.  494,"  add,  "Thompson  v 

Thompson,  9  P.  K.  526." 

293.  At  the  end  of  fourth  paragraph,  add,  ' '  But  where  there  is  delay  after 

service  of  the  writ  in  making  the  application,  interim  alimony  may  be 
allowed  only  from  the  date  of  the  application,  /J.  9  P.  R.  526. " 
At  the  end  of  fifth  paragraph,  add,  "  and  alimony  was  allowed  from  the 
date  of  the  service  of  the  writ,  where  judgment  was  obtained  for  default 
of  defence,  it  having  been  expressly  asked  by  the  notice  of  motion,  but 
the  alimony  for  the  period  prior  to  the  judgment  was  directed  to  be 
allowed  on  the  basis  of  interim  alimony  :  Hagarty  v.  Hagarty,  (before 
Boyd,  C,  11th  February,  1885.") 

'319.  After  7th  paragraph,  add,  "In  the  case  of  adults,  an  order  of  the  Court 
for  sale  operates  as  a  conversion,  and  the  share  of  a  person  dying  after 
the  order,  but  before  sale,  will  descend  as  personalty  :  Hyett  v.  Meekin, 
25  Ch.  D.  735 ;  as  to  lunatics  see  R.  S.  0.  u.  40  =.  69  ;  Re  Barher,  17 
Oh.  D.  241  ;  44  L.  T.  N.  S.  33;  50  L.  J.  Chy.  334  ';  Re  Ttigwell,  51  L. 
T.  N.  S.  83.  " 

:325.  12th  line  from  top,  after  403,  add,  "McMillan  v.  Wanshorough,  10  P.  R. 
377;  20  C.  L.  J.  387." 

326.  10th  line  from  bottom,  after  "24  Gr.  474,"  add,  "Brookes  v.  Conley,  21 

C.  L.  J.'36." 

327.  After  2nd  paragraph,  add,  "but  see  now  48  Vict.  o.  13,  s.  5,  (0.)  which 

enables  the  Court  to  make  a  declaratory  judgment   in  cases  where  no 

consequental  relief  can  be  given." 
336.  1st  line  after  "Gr.  81,"  add,  "  and  see  i?e  i^oras,  20  C.  L.  J.  33;  lOP.R. 

150  ;  BouUon  v.  Rowland,  4  0.  R.  720  ;  Beatty  v.  O'Connor,  5  0.  R.  747  ; 

20  C.  L.  J.  210 ;  Looney  v.  Cairns,  before  Boyd,  C,  14th  January,  1885. " 
340.   15th  line  from  top,  add,  "his  jurisdiction  has  been  extended  by  Rule  S.  C. 

548,  and  48  Vict.  c.  13,  s.  13  (0.) ;  see  post  pp.  812,  813." 
352.  6tli line  from  bottom,  add,   "by  direction  of  the  Judges  of  the  Chancery 

Division,  all  applications  to  the  Chancery  Division,  under  The  Vendors ' 

and  Purchasers'  Act,   are  to  be  brought  on  petition,  which  is  to  be  set 

down  for  hearing  on  a  Wednesday,  and  a  copy  of  the  petition  is  to  be  left 

for  the  use  of  the  Judge. " 
557.  3rd  line  from  top,  after  "19  C.  L.  J.  234,"  add,   "S.  C.  suh  nom  Rew 

Anthony,  9  P.  R.  545  ;  but  see  Pepper,  Pepper  v.  Pepper,  50  L.  T.  N.  S 

580." 
•363.  5th  line  from  bottom,   add,   "  Grant  v.   Grant,    9  P.  R.  211 ;  and  see 

Maclennan,  2nd  ed.,  p.  139  :  but  see  Wallis  v.   Wallis,  9  Ir.  Chy.  511 ; 

Prosserv.  Mossop,  29  W.  R.  439." 
364.  Last  line  of  first  paragraph,  add,   "21  Ch.  D.  121." 
.365.  3rd  paragraph,  7th  line,  after  "  8  P.  R.  542,"  add,  "  but  see  now  48  Vict. 

c.  13,  s.  12  (0.)  which  enables  the  Court  to  grant  administration  against 

an  executor  de  son  tort  in  certain  cases. " 
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Page  367.  6tli  line  from  bottom,  after  "211,"  add,  "4  0.  R.  18." 

369.  9th  line  from  bottom  after,  "Young  v.  Wriyht,"  add,  "8  P.  R.  198." 

370.  After  3rd  paragraph,  add,  "a  partition,  or  sale,  cannot  be  directed  against 

a  tenant  for  life  of  the  whole  estate,  on  application  of  those  entitled  in 
remainder  :  Muscar  v.  Bolton,  5  0.  R.  164. 
22nd  line  from  bottom,  after  14th  April,  1875,  add,   "  and  see  Lap.lante  v. 
Seamen,  8  App.  R.  560." 

371.  16th  line  from  bottom,  after   "  20  Gr.  221,"  add,    "  Re  Kirlcpatrklc,  Kirk. 

patricTc  v.  Stevenson,  10  P.  R.  4,  except  in  favour  of  an  infant  co-tenant  : 

Coiircier  v.  Oourcier,  26  Gr.  307. " 
6th  line  from  bottom,   add,    "  only  improvements  made  by  a  tenant  in 

common  to  prevent  the  estate  going  to  ruin  are  recoverable  :  Leigh  v. 

Dicheson,  12  Q.  B.  D.  194 ;  50  L.  T.  N.  S.  124. 
As  against  an  execution  creditor  of  the  tenant  who  has  been  in  possession, 

the   other   tenants   cannot  charge  his  share,  with  the  excess  of  rents 

received  by  him,  in  priority  to  the  execution  :  McPJierson  v.  MePherson, 

10.  P.  E.  140. 
Where  a  sale  is  directed  in  a  partition  action,  the  Master  should  inquire 

as  to  incumbrances  existing  on  the  shares  of  parties  interested,  up  to 

the  time  of  the  sale,   and  not  merely  up  to  the   commencement  of  the 

action ;   such   persons   as   have   incumbrances,  if   not  already  parties, 

should  be  made  parties  under  Ord.   244,   or  their   rights   will  not  be 

affected  :  see  R.  S.   0.    a.   101,   s.  21,  s.a.  2  :  Robson  v.  Robson,  10  P. 

E.  324;  20  0.  L.  J.  192." 
373.  After  first  paragraph,   add,    "the   Christmas   vacation  is  excluded  in  the 

computation  of  the  month  :  Blake  v.   Building  and  Loan  Association,  10 

P.  R.  153;  20  C.  L.  J.  34. 
375.  After  first  paragraph,  add,  "and  see  Re  Bait,  Wright  v.  White,  9  P.  R.  447." 
After  second  paragraph,   add,   "and  see  Re  Stuebing,  Anthes  v.   Dewar, 

10  P.  R.  236;  20  C.  L.  J.  193." 
520.  2nd  Kne  from  top,  add,  "  See  now  48  Vict.  c.  13,  s.  16  (0.)  as  to  power  of 

Court  to  remit  penalties." 
524.  Sthlineof  note  to  i?MZe  114;  after  "  45  Vict.  o.   11,  s.   1  (0.)"  add,  "48 

Vict.  0.  16  (0.)" 
557.  Add  to  second  paragraph,   "and  see  Rule  S.   C.  547  post  p.    811,  as   to 

actions  commenced  in  the  Chancery  Division. " 
571.  I2th  line  from  bottom  for  "pp.  57-8,"  read  "pp.  577-8." 
666.  At  the  end  of  note  to  Ride  4,  add,  "  as  to  whether  petitioner  may  sign  by 

attorney,  see  Re  Wallace,  51  L.  T.  N.  S.  551." 
691.  At  the  end  of  note  to  Rule  4,  add,  "  as  to  whether  petitioner  may  sign  by 

attorney,  see  Re  Wcdlace,  51  L.  T.  N.  S.  551." 
716.  15th  line  from  bottom,  after  "Ride  W,post,"  add,  "It  would  seem  now 

to  be  necessary  to  pay  the  money  into  Court  with  the  privity  of  the^ 

Accountant  of  the  Supreme  Court,  in  like  manner  as  other  moneys  are 

paid  into  Court :  see  48  Vict.  c.  13,  s.  20  (0.)  " 
718.  At  the  end  of  note  to  Rule  4,  add,  "  as  to  whether  the  petitioner  may  sign 

by  attorney,  see  Re  Wallace,  51  L.  T.  N.  S.  551." 
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Page  723.  13th  line  from  bottom,  for  "in  times,"  read  "  in  terms.'' 

734.  At  the  end  of  note  to  Rule  32,  add,  "  see  further  as  to  costs  of  election' 
petitions,  48  Vict.  c.  4  (0.)" 

757.  16th  line  from  bottom,  add,  "in  the  event  of  an  appellant  withdrawing' 
hia  appeal,  a  respondent  who  has  given  notice  under  this  Oi'rfer  may,,  on 
application,  be  allowed  to  proceed  with  hia  cross-appeal  as  an  original 
appeal,  and  the  original  appellant  may  be  permitted  to  deliver  notice  by 
way  of  cross-appeal  :  The  Beeswing,  10  P.  D.  18  ;  51  L.  T.  N.  S..  883  ; 
21  C.  L.  J.  118. 

763.   3rd  line  from  bottom,  add,  "  and  see  further  ]as  to  cases  in  which  appeal 

lies  from  County  Courts,  48  Vict.  c.  13,  s.  23  (0.) 
787.   After  Rule  X,,  add,  "  The  moneys  and  securities  in  the  Court  of  Appeal 
were,  by  48  Vict.  o.  13,  a.  19  (0.),  also  tranaferred  to,  and  vested  in, 
the  Accountant  of  the  Supreme  Court,  who,  by  s.  17  of  the  same  Act, 
is  constituted  a  corporation  sole." 

794.  Add  to  note  to  Rule  519,  "see  now  48  Vict.  c.  13,  s.  17  (0.)  which  consti- 
tutes the  Accountant  of  the  Supreme  Court  a  corporation  sole. " 
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185  6. 


ATTOENEYS. 


The  first  Eule  printed  in  the  former  collection  of  Eules  of  the  Rules  as  to  ad- 
Queen's  Bench,  and  Common  Pleas,  (see  Harrison's  Sules,  p.  9,)  "ygj™"*  *""' 
relating  to  the  admission  of  Attorneys  ;  and  prescribing  the  time  for 
filing  articles  and  assignments  thereof  ;  and  certain  questions  to  be 
answered  by  the  Articled  Clerk,  and  the  Attorney  with  whom  he 
has  served,  is  now  surperseded  by  the  provisions  of  S.  S.  0.  c.  140, 
s.  4,  and  the  Eules  of  the  Law  Society,  90-96. 

The  second  Eule  provided  for  certifying  to  the  other  Courts  when  Rule  ae  to  strik- 
an  Attorney  was  struck  ofi'  the  roll ;  and  for  striking  off  the  roll  any  '."S  attorneys  off 
Attorney  who  had  been  struck  off  the  roll  of  any  other  Court  upon 
receipt  of  a  certificate  of  the  fact  from  such  other  Court,  and  is  now 
obsolete.     (See  vol.  1,  p.  29.) 

All  Attorneys  of  the  Queen's  Bench;  Common  Pleas,  and  Solicitors  Attorneys  are 
in  Chancery,  are  now  Sohcitors  of  the  Supreme  Court  of  Judicature  g<>w  solicitors  of 
for  Ontario,  (/.  A.  s.  74.) 

When  a  Solicitor  is  ordered  to  be  struck  off  the  rolls,  the  order  Form  of  order  to 
should  now  be  drawn  up  striking  him  off  all  existing  rolls  of  Attorneys  ^'"''^  solicitorofE 
and  Solicitors,  and  off  the  roU  of  the  Supreme  Court,  and  further  order-  ' 

ing  that  the  name  be  not  entered  in  any  future  list  that  may  be  made 
up  :  see  Me  Martin,  and  Ee  Solicitor,  1  Charley's  Notes  of  Cases,  p. 
66.  Where  a  Solicitor,  struck  off  the  rolls  for  misconduct,  is  a 
Barrister  -  at  -  Law,  the  Court  may  also  direct  the  order  to  be 
transmitted  to  the  Treasurer  of  the  Law  Society,  and  by  Eule  148  of 
1 
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Law  Society  may  the  Law  Society,  such  Solicitor  is  ipso  facto  suspended  from  all  the 
le  notified.  .,  ,..,  ,    ,        .       ^     .  .  ,  ,,, 

rights,  powers,  and  privileges  belonging  to  nim  as  a  member  ot  tne 

Law  Society,  which  suspension  will  continue  until  such  Solicitor  is 

restored  to  the  rolls. 

Such  suspension  does  not  preclude  proceedings  being  taken  before 
the  Benchers  in  Convocation,  for  disbarring  or  expelling  such 
Solicitor  from  the  Society :   Rule  of  Law  Society,  150. 

RULES  OF  TRINITY  TERM,  20th   VICT. 

R'>^s°fQB-&      Whereas   the   practice    of    the    Courts   of    Queen's 
1866.  Bench,  and  Common  Pleas,  in  and  for  Upper  Canada  has 

been,  to  a  great  extent,  superseded  or  altered  by  the 
Common  Law  Procedure  Act,  1856,  and  it  is  expedient 
that  the  written  rules  of  practice  of  the  said  Courts 
should  be  consolidated  :  It  is  therefore  ordered  that  all 
existing  rules  of  practice  in  either  of  the  said  Courts  in 
regard  to  civil  actions  — save  and  except  as  regards  any 
step  or  proceeding  taken  before  these  rules  come  into 
force — shall  be,  from  and  after  the  first  day  of  Trinity 
term,  1856,  annulled,  and  that  the  practice,  to  be 
thenceforth  observed  in  the  said  Courts  with  respect 
to  the  matters  hereafter  mentioned,  shall  be  as  follows, 
that  is  to  say  : 

Although  the  former  Rules  are  rescinded  :  yet  in  eases  unprovided 
for,  resort  is  still  to  be  had  to  the  former  practice  :  see  Rule  168, 
post  p.  537  ;  and  see  Oolding  v.  Madcie,  8  P.  R.  237. 
Rules  1-2  super-        Rules  1-2  related  to  the  Appearance  Book,  and  entry  of  appear- 
ance in  case  of  two  or  more  defendants,  and  are   now  superseded 
by  Rules  8.  C.  26,  56-59. 
How  far  Rules  of      As  to  the  extent  to  which  the  Rules  of  the  former  Courts  of  Queen's 
in  force.       °°^  Bench,  and  Common  Pleas,  continue  in  force  :  see  /.  A.  ss.  12,  52,  and 
note  at  the  heading  of  the  Rules  S.    0. ,    and  see  note  vol.  1  pp.  1-2, 
the  observations  there  made   in  regard  to   the    Chancery    Orders, 
being  equally  applicable  to  the  rules  of  the  Common  Law  Courts. 

ATTORNEY  AND  GUARDIAN. 

Rule  3  super-  Kule  3  provided  that  an  Attorney  should  be  liable  to  attachment 

™  ^  ■  for  not  entering  appearance,  and  is  now  superseded  by  Rule  8.  C.  60 

to  same  effect. 

te'Sn''ed°*th       ^'  ^'^  Attorney  shall  be  changed  without  the  order 
out  order.  of  a  Judge. 
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This  Rule  is  still  in  force,  and  see  Ghy.  Ord.  49,  and  note,  vol.  1 ,  p. 
■22  et  seq.  The  order  will  now  be  granted  without  any  provision  as 
to  the  payment  of  costs ;  Grant  v.  Holland,  3  0.  P.  D.  180. 

Rule  5  provided  that  a  special  admission  of  prochein  amy,  or  guar-  Rule  6,  as  to  ad- 
dian,  to  prosecute,  or  defend,  for  an  infant,  shall  not  be  deemed  an  "'|™°^y  g^i 
authority  to  prosecute,  or  defend,  in  any  but  the  particular  action  or  guardian.to  proB- 
actions  specified.   This  Rule  seems  to  be  effete.  An  admission  of  a  pro-  superBeded. 
chein  amy  to  prosecute  is  no  longer  necessary.  An  infant  may  now  sue 
by  his  next  friend,  in  the  manner  heretofore  practised  in  the  Court 
of  Chancery :  Rv,le  8.  O.  96.   When  a  guardian  ad  litem  is  appointed  to 
an  infant  defendant,  his  authority  to  act  as  guardian  only  extends  to 
the  action  in  which  he  is  appointed. 

JOINDER  OF  PARTIES. 

Rule  6  provided  that  when  a  plaintifif  amended  his  writ  by  adding  ^^' ^  super- 
parties,  after  notice  by  defendant,  or  upon  a  plea  in  abatement,  he 
must  tile  the  written  consent  of  the  parties  so  added. 

This  Ruk  however  appears  to  be  now  superseded  by  Rale  S.  0. 
103  b,  and  it  has  been  held  that  a  consent  in  writing  is  no  longer 
required,  it  is  sufficient  if  the  solicitor  for  the  existing  plaintiff  states 
that  he  has  authority  to  consent  on  behalf  of  the  proposed  newiplain- 
tiffs :  Gox  V.  James,  19  Ch.  D.  55 ;  45  L.  T.  N.  S.  471. 

PLEADINGS. 

Rule  7  abolished  side-bar  rules  for  time  to  declare,  and  is  now  Rules  7-10 
effete. 

Rule  8  provided  that  a  defendant  should  not  withdraw  his  plea 
without  leave,  and  is  now  superseded  by  Rule  S.  O.  170  c. 

Rule  9  provided  that  the  long  vacation  should  not  count  in  time 
for  pleading,  and  is  now  superseded  by  Rules  S.  C.  460,  461. 

Rule  10  provided  that  when  a  defendant  shall  plead  a  plea  of 
judgment  recovered,  he  shall  in  the  margin  of  such  plea  state  the  date 
of  such  judgment,  and  if  such  judgment  shall  be  in  a  Court  of  record, 
the  number  of  the  roU  (if  any)  on  which  such  proceedings  are  entered, 
and  in  default  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to  sign 
judgment  as  for  want  of  a  plea ;  and  in  case  the  same  be  falsely  stated 
by  the  defendant,  the  plaintiff,  on  producing  a  certificate  from  the 
proper  officer  or  person  having  the  custody  of  the  records  or  proceed- 
ings of  the  Court  where  such  judgment  is  alleged  to  have  been 
recovered,  that  there  is  no  such  record  or  entry  of  a  judgment  as 
therein  stated,  shall  be  at  liberty  to  sign  judgment  as  for  want  of  a 
plea. 

This  ifuZewouldseem  to  benolonger  in  force  :  see  Rule  S5  post  Tp.  501. 
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Rules  11-13 
superseded. 


Where  a  statement  of  defence  sets  up  a  judgment  recovered,  the 
particulars  required  by  this  Rule  should  be  stated  in  the  pleading, 
and  the  omission  thereof,  would  no  doubt  justify  a  motion  to  strike 
out,  or  amend,  the  pleading. 

PAYMENT  OF  MONEY  INTO  COURT. 

Rule  11  dispensed  with  an  affidavit  verifying  plaintiff's  signature 
to  authority  to  attorney  to  take  money  out  of  Court,  and  is  now  su- 
perseded by  Rule  S.  0.  217. 

Kule  12  provided  that  where  money  is  paid  into  Court,  the  plaintiff 
shall  be  entitled  to  the  costs  of  the  cause  in  respect  of  that  part  of 
his  claim  so  satisfied  in  any  event  up  to  the  time  the  money  was  paid 
in,  whatever  might  be  the  result  of  other  issues ;  and  if  the  defen- 
dant succeeded  in  defeating  the  residue  of  the  claim,  he  was  to  be 
entitled  to  the  costs  of  his  defence,  commencing  at  "instructions  for 
plea. " 

Rule  13  provided  that  where  money  was  paid  into  Court  in  several 
actions  which  were  consolidated,  and  the  plaintiff,  without  taxing 
costs,  proceeded  to  trial  on  one  and  failed,  he  should  be  entitled  to 
costs  in  the  others  up  to  the  time  of  paying  money  into  Court. 

These  Rules  appear  to  be  now  superseded  by  Rule  S.  C.  428,  which 

provides  that  subject  to  the  provisions  of  The  Judicature  A  ct,  costs 

'  of  all  proceedings  are  now  to  be  in  the  discretion  of  the  Court ;  and 

see  Rule  S.  C.  218  as  to  plaintiff's  right  to  costs  where  money  paid  in, 

is  accepted  in  fuU  satisfaction. 


Rules  14-16 
saperseded. 


Where  demurrer 
filed,  the  party 
whose  pleaainn 
is  demurred  to. 


DEMURRER. 
Rule  14  provided  for  giving  notice  to  join  in  demurrer,  and  is  now 
superseded  by  Rule  S.  0.  195a. 

Rule  15  provided  for  setting  down  demurrers,  special  cases, 
special  verdicts,  and  appeals  from  County  Courts  for  argument,  and 
is  now  superseded,  as  regards  demurrers,  and  special  cases,  by  Rule 
S.  0.  202,  and  Rule  H.  C.  J.  v. 

Appeals  from  County  Courts  must  now  be  made  to  the  Court  of 
Appeal,  R.  S.  0.  c.  38,  ».  19;  lb.,  t;.  43,  ss.  34-42;  and  as  to  motions 
for  judgment  on  special  verdicts,  it  seems  doubtful  whether  that 
practice  can  any  longer  prevail,  as  it  would  seem  to  be  now  the  duty 
of  the  Judge  before  whom  a  case  is  tried,  to  direct  what  judgment  is 
to  be  entered  on  any  special  verdict  which  may  be  found.  Rule  S.  0. 
273,  and  see  J.  A.,  s.  28,  and  then  any  party  dissatisfied  may  move 
to  set  aside  the  judgment :  see  Rule  >S'.  G.  510. 

16.  The  party  whose  pleading  has  been  demurred 
to,  shall,  with  his  joinder  in  demurrer,  or  at  any  time 
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within  the  time  allowed  for  joining   in  demurrer,  or  '"e^^^g'p'ead- 
within  such   further  time  as  a  Judge   on  application  exMptionTo°be 
may  allow,  deliver  to  such  opposite  party  a  notice  in  fiudedtS  demur- 
writing,  of  all  exceptions,  intended  to  be  taken  on  the  '"  ^"""^ 
argument  to  any   preceding    pleading    of    the   party 
demurring,    and  in   default   of   such    notice,  shall  be 
precluded  from  arguing  any  such  exception,  and  all 
exceptions  whereof  notice  has  been  so  given,  shall  be 
entered  on  the  demurrer  books,  to  be  delivered  to  the 
Judges,  and  if  the  party  setting   down  the  case  for 
argument  shall  omit  to   enter  on  the  demurrer  book 
any  exception  made  by  the   opposite  party,  of  which 
he  has  had  due  notice,  the  Court  may,  in  its  discretion, 
either  give  judgment  in  favour  of  such  opposite  party, 
or  may  strike  the  case  out  of  the  paper,  and  allow  the 
opposite  party  reasonable  costs  for  attending  to  argue 
the  demurrer. 

It  is  somewhat  doubtful  how  far  this  Rttle  is  still  in  force.  It  prac-  as  to  whether 
tically  enabled  a  party  whose  pleading  was  demurred  to,  to  demur  to  J*^''  '"'^ '' '''" 
any  previous  pleading  of  the  demurring  party.  That  being  the  prac- 
tical effect  of  the  Sule,  it  might  perhaps  he  reasonably  urged  that 
Ride  S.  O.  191,  which  provides  that  a  demurrer  shall  be  delivered  in 
the  same  manner,  and  within  the  same  time,  as  any  other  pleading  in 
the  action,  is  such  an  express  provision  on  the  subject,  as  to  supersede 
ttie  practice  prescribed  by  this  Sale,  and  to  preclude  a  defendant  who 
has  delivered  a  statement  of  defence,  from  afterwards  delivering 
exceptions  in  the  nature  of  a  demurrer  to  the  statement  of  claim . 
In  MacAUister  v.  The  Bishop  of  Rochester,  5  C.P.  D.,  194 ;  42  L.  T.  N. 
S.  22,  on  the  argument  of  a  demurrer  to  part  of  the  statement  of 
■defence,  the  defendant's  counsel  appears  to  have  taken  exception  to 
the  statement  of  claim,  to  which,  however,  no  demurrer  appears  to 
have  been  filed,  and  the  objection  thus  raised  was  held  good,  and 
judgment  given  for  the  defendant,  although  his  statement  of  defence 
was  held  bad.  Whether  exceptions  to  the  statement  of  claim  had 
been  delivered  in  that  case,  does  not  appear  by  the  report,  and  the 
right  of  the  defendant  to  object  to  the  statement  of  claim  was  not 
apparently  questioned. 

If  the  Rule  is  stiU  in  force,  it  appears  to  apply  to  all  the  Divisions. 
Formerly  in  Chancery  a  demurrer  could  only  be  filed  to  the  bill,  not 
to  the  answer,  but  at  law  a  demurrer  could  be  filed  to  any  pleading. 
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Rules  17-18 
superseded. 


Where  demurrer 
filed  to  part  of  a 
pleading,  the 
whole  of  it  may 
be  looked  at. 


Rule  19  super- 
seded. 


Rules  20-22  Dot 
in  force. 


Bale  28  not  in 

foroe. 
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The  Judicature  Act  has  practically  adopted  the  former  common  law 
practice  in  this  respect. 

Rule  17  related  to  delivery  of  copies  of  demurrer  books,  special 
cases,  or  special  verdicts  for  the  judges,  and  is  superseded  as  to- 
demurrer  boolts  and  special  cases  by  Rule  H.  G.  J.  vi. 

Rule  18  provided  that  where  there  is  a  demurrer  to  a  part  of  a 
pleading,  only  those  parts  of  the  pleadings  to  which  the  demurrer  re- 
lated, were  to  be  included  in  the  demurrer  book.  This  rule  seems  to  be 
no  longer  in  force ;  and  even  if  it  were,  owing  to  the  different  sys. 
tem  of  pleading  now  in  use,  it  would  be  difficult  in  many  cases  to 
act  upon  it,  and  it  would  invariably  lead  to  conflicts  of  opinion  as 
to  the  parts  of  the  pleadings  necessary  to  be  introduced.  Under  the 
present  system  it  is  the  practice  to  embody  in  the  demurrer  book 
the  whole  of  the  pleadings.  And  though  the  demurrer  be  to  part  of 
a  pleading,  the  Court,  on  the  argument,  may  look  at  the  whole 
record  :  McAllister  v.  Bishop  of  Rochester,  5  C.  P.  D.  194;  42  L.  T. 
N.  S.  22  ;  Rumohr  v.  Marx,  29  Gr.  179;  Attorney  General  v.  Midland, 
3  0.  R.  511 ;  18  C.  L.  J.  441. 

CHANGE  OF  VENUE. 
Rule  19  related  to  change  of  venue,  and  is  now  superseded  by 
Rule  S.  0.  254. 

PARTICULAES  OF  DEMAND  AND  SET-OFF. 
Rule  20  provided  for  delivery  of  particulars  of  demand  or  set-off 
with  the  declaration,  or  plea.     It  seems  to  be  no  longer  in  force. 
Particulars  of  claim  may,  however,  be  still  obtained  on  mption  in 
Chambers  :  see  Maclennan,  2nded.,  p.  167. 

Rule  21  provided  that  a  defendant  might  obtain  a  summons  for 
particulars  before  appearance.  This  Rule  is  no  longer  in  force  :  see^ 
Ross  V.  Gibbs,  1  Charley's  Chamber  Cases  36.  It  is  however  still  in 
the  discretion  of  a  Judge  to  order  the  delivery  of  particulars  before 
appearance  if  a  case  therefor  is  made  out. 

Rule  22  provided  that  defendant  should  be  allowed  the  same  time 
for  pleading  after  the  delivery  of  the  particulars,  as  he  had  at  the 
return  of  the  summons,  unless  otherwise  provided  for,  and  seems  to- 
be  no  longer  in  force. 

SECURITY  FOR  COSTS. 
Rule  23  provided  that  applications  for  security  must  be  made 
before  issue  joined,  and  has  been  held  to  be  no  longer  in  force  :. 
Martano  v.  Mann,  14  Ch.  D.  419 ;  Arkwright  v.  Newbold,  W.  N. 
(80)  59 ;  Lydney  and  W.  I.  0.  Co.  v.  Bird,  23  Ch.  D.  358 ;  48  L.  T. 
N.  S.  893  ;  Caswell  v.  Murray,  9  P.  R.  192  :  and  see  Banle  of  Nova 
Scotia  V.  LaRoche,  9  P.  R.  503,  and  see  Rule  S.  C.  429. 
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discontinuance. 

Rule  24  related  to  discontinuance  after  plea,  and  is  now  superseded  Kule  24  super- 
by  the  provisions  of  Sules  8.  C.  170-2. 


STAYING  PROCEEDINGS. 


Action  against 
"  bill 


25-  In  any  action  against  an  acceptor  of  a  Bill  of  aoceptor'of 
Exchange,  or    the    maker  of  a  promissory  note,  the  m  paymeXot 

-\    n       1        jini  iTi        I        I  I  T  debt  and  coats  in 

deiendant  shall    be  at  liberty  to  stay  proceedings  on  that  action  only, 
payment  of  the  debt  and  costs  in  that  action  only. 

This  Euk  seems  to  be  still  in  force,  and  to  apply  to  all  Divisions  of 
the  High  Court. 

The  holder  of  a  dishonoured  Bill  of  Exchange  brought  an  action 
against  the  acceptor,  and  simultaneously  with  it  instituted  proceed- 
ings against  him  in  bankruptcy.  The  action  having  been  stayed  on 
the  payment  of  the  debt  and  costs,  the  plaintiff  claimed  to  hold  the 
bill  until  he  should  have  obtained  the  amount  of  his  costs  in  bank- 
ruptcy, it  was  held  that  he  was  not  so  entitled,  and  that  the  bill 
should  be  delivered  up  to  the  defendant :  Cows  v.  Taylor,  18  Jur. 
963,  and  see  Smith  v.  Woodcock,  4  T.  R.  691  ;  Vaughan  v.  Harris 
3  M.  &  W.  542. 


COGNOVIT.— WARRANT  OF  ATTORNEY.— JUDGE'S  ORDER 
FOR  JUDGMENT. 

26-  No  warrant  of  attorney  to  confess  judgment  in  fxSS*°„''re 
any  action,  or  cognovit  actionem,  given  by  any  person,  "jdm  of  attorney. 
after  the  first  day  of  next  Michaelmas  term,  shall  be 
of  any  force,  unless  there  shall  be  present  some  attor- 
ney on  behalf  of  such  person  expresslj'  named  by  him, 
and  attending  at  his  request,  to  inform  him  of  the 
nature  and  effect  of  such  warrant  or  cognovit,  before 
the  same  is  executed,  which  attorney  shall  subscribe 
his  name  as  a  witness  to  the  due  execution  thereof, 
and  thereby  declare  himself  to  be  attorney  for  the 
person  executing  the  same,  and  state  that  he  sub- 
scribes as  such  attorney ;  and  in  the  affidavit  of  exe- 
cution, the  attendance  of  such  attorney,  and  the  fact 
of  his  being  a  subscribing  witness,  shall  be  plainly 
stated,  which  affidavit  and  the  warrant  of   attorney. 
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or  cognovit,  shall  be  filed  at  the  time  of  entering 
judgment  thereon. 

See  note  to  Sale  28  infra.  A  relicta  verificatione  is  not  within  this 
Sule,  and  does  not  require  to  be  verified  by  afBdavit :  EaUns  v.  Fraser, 
6  P.  E.  297.  A  cognovit  may  be  executed  by  the  attorney  of  the 
party  giving  it :  Bichmond  v.  Proctor,  3  U.  0.  L.  J,  202. 

Leave  to  enter         o?.  Leave  to  enter  up  iudgment  upon  any  cognovit 

judgment  on  ~  ■  l    J        o  i  i  , 

cogrwmt,vheiito  qj.  ^vrarrant  of  attorney  above  one,  and  under  ten  years 

be  obtained.  ^ 

old,  is  to  be  obtained  by  order  of  a  judge  made  ex  parte, 
and  if  ten  years  old  or  more  upon  a  summons,  to  shew 
cause. 

See  note  to  Rule  2S  infra  ;  and  see  Rules  S.  C.  404-7,  412,  425. 

Defeasance  to  ^^  28-  Every  person  who  shall  prepare  any  cognovit 
be'writtm  oV°  ^^  Warrant  of  attorney  to  confess  judgment,  which  is 
same  paper.  ^q  j^g  subject  to  any  defeasance,  shall  cause  such 
defeasance  to  be  written  on  the  same  paper  or  parch- 
ment on  which  the  cognovit  or  warrant  is  written,  or 
cause  a  memorandum  in  writing  to  be  made  on  such 
cognovit  or  warrant  containing  the  substance  or  effect 
of  such  defeasance. 

These  Rules,  26-28,  appear  to  be  still  in  force,  and  to  apply  to  all  the 
Divisions  of  the  Hio;h  Court. 


Who  may  attest 
cognouit. 


An  uncertificated  attorney  may  attest :  Holgate  v.  Slight,  2  L.  M. 
&  P.,  662,  but  not  an  attorney's  clerk:  Bariies'v.  Ward,  Barnes  42  ; 
Paul  y.  Cleaver,  2  Taunt.  360,  nor  a  person  not  actually  an  attorney, 
though  believed  to  be  one  :  Wallace  v.  Brockley,  5  Dowl.  695,  but 
where  the  defendant  wrongfully  misrepresented ,  a  person  to  be  an 
attorney,  the  Court  refused  to  set  aside  the  judgment :  Cox  v. 
Cannon,  6  Dowl.  P.  C.  625  ;  Jeyes  v.  Booth,  IB.  &  P.  97;  the 
plaintiffs  attorney  cannot  properly  act  for  the  defendant :  Mason  v. 
Kiddle,  5  M.  &  W.  513  ;  Rice  v.  Linsied,  7  Dowl.  P.  C.  \5i;Durrant 
V.  Blurton,  9  Dowl.  P.  C.  1015  ;  even  though  the  latter  consent : 
Hutson  V.  Rutson,  7  T.  R.  7 ;  Pri/or  v.  Swai/ie,  2D.  &  L.  37  ;  Joel  v. 
Dicker,  5  D.  &  L.  1  ;  Mason  v.  Riddle,  8  Dowl.  P.  G.  207  ;  Cooper  v. 
Grant,  21  L.  J.  0.  P.  197  ;  Hirst  v.  Hannah,  17  Q.  B.  383.  The 
attorney  must,  in  general,  attend  at  the  request  of  the  defendant : 
Gripper  v.  Bristow,  6  M.  &  W.  807  ;  Rice  v.  Linsted,  7  Dowl.  P.  C. 
153,  but  the  adoption  by  the  defendant  of  an  attorney  present,  not 
being  the  plaintiff 's  attorney,  no  matter  how  procured  is  sufficient : 
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Taylor  v.  Nicliolh,  6  M.  &  W.  91  ;  Walton  v.  Chandler,  2  D.  &.  L. 
802 ;  Oliver  v.  Woodrofe,  4  M.  &  W.  650  ;  Case  v.  Benson,  3  U.  C.  L. 
J.  132  ;  Levinson  v.  Syer,  2  L.  M.  &  P.  557  ;  and  see  Merlden  v. 
Lee,  2  0.  B..  451. 

It  is  not  necessary  that  the  cognovit  should  be  read  over  to  the  rrognomt  need 
defendant,  it  is  sufficient  if  its  nature  and  effect  be  explained  to  him :  not  be  read,  if 
Oliver  v.  Woodroffe,  4  M.  &  W.  650,  but  the  neglect  of  an  attorney 
chosen  by  the  defendant  to  explain  the  instrument  will  not  vitiate  it 
Baifih  V.  Frost,  7  Dowl.  P.  C.  743  ;  Case  v.  Benson,  3  U.  C.  L.  J. 
132,  unless  there  be  fraud  or  collusion  ;  Taylor  v.  N'icholls,  6  M.  & 
W.  91. 

It  is  advisable  to  state  in  the  attestation  clause  that  the  require-  j^tjestation 
ments  of  the  Mule  have  been  complied  with,  but  the  attestation  has  clause,  form  of. 
been  held  sufficient,  though  omitting  to  state  that  the  attoruey  was 
appointed  by  the  defendant  :  Oliver  v.  Woodruffe,  7  Dowl.  P.  C.  168, 
or  was  named  by  him,  or  attended  at  his  request :  Gay  v.  Hall,  5 
Dowl.  &  L.  422,  and  did  not  declare  him  to  subscribe  as  defendant's 
attorney  :  Knight  v.  Hasty,  12  L.  J.  Q.  B.  293  ;  Holt  v.  Kershaw,  5 
D.  &  L.  419 ;  Phillips  v.  Gibhs,  16  M.  &  W.  208';  but  see  Everard  v. 
Poppkton,  5  Q.  B.  181  ;  Hibbert  v.  Barton,  2  Dowl.  ISf.  S.  434.  The 
following  form  of  attestation  has  been  held  sufficient  :  "  Signed  by 
the  above  named  A.  B.  in  my  presence,  and  I  declare  myself  to  be 
attorney  for  the  said  A.  B.,  and  I  subscribe  my  name  as  such  his 
attorney  :  "  see  Gay  v.  Hall,  18  L.  J.  Q.  B.  12 ;  Ledyard  v.  Thomp- 
son, 1 1  M.  &  W.  40.  The  provision  respecting  attestation  is  for  the 
benefit  of  the  defendant,  a  third  party  cannot  oTiject  to,  a  judgment 
on  the  ground  that  the  cognovit  on  which  it  is  entered  was  not 
formally  executed  :  Chipp  v.  Harris,  5  M.  &  W.  430 ;  Cocks  v. 
Edwards,  2  Dowl.  N-  S.  55 ;  nor  to  the  want  of  an  affidavit  of 
execution  :  Potter  v.  Pickle,  2  P.  E.  391. 

A  cognovit  may  be  given  in  an  action  though  no  process  has  issued  :  cognovit  may  be 
Walton  V.  Hayward,  2  0.  S.  468  :  G.  L.  P.  Act  s.  296.  The  practice  g"<=n,  though  no 
e  j_  1  •  .-,  1,  1  .^^^    process  issued, 

oi  takmg  cognovits  is   not  now  very  often  resorted  to  since  R.  S.  0. 

V.  118,  s.  1,  which  avoids  judgments  recovered  on  cognovits  given  by 
insolvents  for  the  purpose  of  giving  a  preference,  or  to  defeat  or  delay 
creditors  :  see.Meriden  v.  Lee,  2  0.  E,.  451  ;  Martin  v.  Mc Alpine, 
8  App.  E.  675.  The  same  result  however  is  now  arrived  at,  by  a 
defendant  appearing  and  delivering  a  defence  and  then  consenting  to 
an  immediate  judgment ;  Turner  v.  Lucas,  1  0.  E.  623,  affirmed  in 
appeal,  10th  September,  1884. 

The   application  for  leave  to  enter  judgment  must   be  made  in  Leave  to  enter 

Chambers  :  Handley  v.  Roberts,  17  Jur.  440.     The  motion  can  now  be  JniJBment  may 
.     ^  .  be  obtained  m 

made  to  the  Master  m  (chambers.     It  is  irregular  to  enter  judgment  Chambers. 

without  leave,  when  leave  is  necessary  :  Jones  v.  Jones,  1  D.  &  E- 

558.     When  the  cognovit  is  ten  years'  old  notice  to  defendant  of  the 
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Omission  of  at- 
torney to  comply 
with  Rule  23, 
effect  o£ 


Rule's  29-30 
superseded. 


Subpoena  to  pro- 
duce origiDal 
record  not  to 
issue  without 
order. 


motion  cannot  be  dispensed  with  :  Nicholas  v.  Merit,  9  Dowl.  P.  C. 
101 ;  Fletcher  v.  Everard,  13  L.  J.  Q.  B.  44 ;  but  see  Croft  v.  Lord 
Egmont,  8  Dowl.  P.  C.  96 ;    Wortham  v.  Tuck,  9  Dowl.  P.  C.  335. 

The  omission  of  an  attorney  to  comply  mth  Eule  28  does  not 
invalidate  the  instrument,  but  subjects  the  attorney  to  punishment, 
on  application  to  the  Court ;  see  Shaw  v.  Evans,  14  East.  576 ; 
Partridge  v.  Eraser,  7  Taunt.  307  ;  Sansom  v.  Ooode,  2  B.  &  Al. 
568  ;  Barber  v.  Barber,  3  Taunt.  465 ;  Burdehin  v.  Potter,  1  Dowl. 
N.  S.  1.34. 

EVIDENCE. 

ADMissioi>r  AND  Inspection  or  Documents. — Subpcena  to  Pko- 
DUCE  Records. — Depositions  on  Inteeeooatories. 

Rules  29 — 30  related  to  admission  of  documents,  and  pre- 
scribed a  form  of  notice  to  admit,  and  are  superseded  by  Rules  S.  0. 
240-243,  Form  No.  26. 

31-  No  subpoena  for  the  production  of  an  original 
record,  or  of  an  original  memorial  frouQ  any  registry 
office,  shall  be  issued,  unless  a  rule  of  Court,  or  the 
order  of  a  Judge,  shall  be  produced  to  the  officer 
issuing  the  same,  and  filed  with  him,  and  unless  the 
writ  shall  be  made  conformable  to  the  description 
of  the  document  in  such  rule  or  order. 

This  Rule  is  stiU  in  force,  and  applies  to  all  Divisions  of  the  High 
Court.  The  application  for  the  order  may  now  be  made  to  the 
Master  in  Chambers.  The  application  should  be  supported  by 
an  affidavit  showing  tlie  necessity  for  producing  the  original,  and 
that  the  production  of  a  certified  copy  will  not  be  sufficient. 

32.  All  depositions  of  witnesses  taken  binder  the 
order  of  a  Judge,  rule  of  Court,  or  commission,  shall 
be  returned  to,  and  filed  in  the  office  of  the  Clerk  of 
the  Crown  and  Pleas  of  the  Court  in  which  the  action 
or  proceeding  is  pending. 

Qu»re,  how  fxc  ■'-*  '^  doubtful  whether  this  Rule  is  now  in  force.  In  the  case  of 
Rule  32  in  force,  commissions  to  take  evidence,  the  commission  now  usually  expressly 
directs  the  commission,  and  depositions,  &c.,  to  be  returned  to  some 
particular  officer  named  therein,  usually  the  officer  by  whom  the 
commission  is  issued.  Formerly  commissions  were  only  issued 
from  the  head  offices  at  Toronto,  but  under  the  new  procedure 
they  are  issued  from  the  local  offices,  and  are  generally  made 
returnable  to  the  office  from  whence  they  issue  :  see  Rule  S.  C.  297. 
Possibly,  in  the  case  of  evidence  taken  under  orders  containing  no 


Depositions 
taken  under 
order,or  commis- 
sion to  be  re- 
turned to  the 
Clk.  of  C.  &  P. 
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express  direction  to  the  contrary,  the  provisions  of  this  Bule  might"' 
still  be  held  applicable,  and  the  words  Clerk  of  the  Crown,  would 
in  that  case  be  held  to  mean  the  Registrar  of  the  Division  in  which 
the  action  is  pending.    See  En.  fi,.  33. 

ISSUE  BOOKS. 

Rule  33  provided  for  delivery  of  issue  books,  and  was  rescinded  Rule  33  re- 
by  Rule  1  of  February  7, 1876  :  see  post  p.  577.  "''"'*°''" 

TRIAL.— TRIAL  BY  PROVISO.— ASSESSMENT.— NOTICE  OF 
TRIAL,  &;o. 

E.ule  34  defined  "  short  notice  of  trial  "  to  be  four  days'  notice.   Rule  34  super- 
It  is  now  superseded  by  Huh  S.  C.  259,  which  provides  that ' '  short 
notice  of  trial  "  is  to  be  five  days'  notice. 

Bule  35  provided  that  on  a  replication,  or  other  pleading  of  nul  Rules  36.38  not 
iiel  record  the  party  pleading  might  give  four  days'  notice  to  defend-  *°  f°"!*- 
ant  to  produce  the  record,  otherwise  judgment.     This  Sule  appears 
to  be  no  longer  in  force  :  see  ante  p.  493. 

Rule  36  provided  for  giving  notice  of  trial.  It  is  now  superseded 
by  Sule  S.  C.  255. 

Rule  37  provided  that  notice  of  a  trial  at  bar  should  be  given  to 
the  Clerk  of  the  Crown  and  Pleas  of  the  Court  before  giving  notice 
of  trial  to  the  party.  It  appears  to  be  now  obsolete.  Under  iJufe  iS^.  C. 
257,  every  trial  of  any  question  or  issue  of  fact  by  a  jury,  shall  be 
held  before  a  single  Judge,  unless  such  trial  be  specially  ordered  to  be 
held  before  two  or  more  Judges.  This  would  seem  to  supersede  the 
old  practice  of  trials  at  bar,  which  were  trials  before  the  Court  in 
banc  and  were  only  ordered  in  the  discretion  of  the  Court,  except  in 
cases  in  which  the  Crown  was  interested  when  a  trial  at  bar  might  be 
claimed  by  the  Attorney-General  as  of  right :  Arch.  Pr.,  13th  ed. 
346  ;  S.  S.  0.  c.  39,  ss.  33-35. 

Rule  38  abolished  rules  for  trial  by  proviso  and  is  no  longer  in 
force. 

VIEW. 
39.  Upon  any  application  for  a  view,  there  shall  be  Party 'equiring 

^  .;       L  r  '  Tie  (7,  to  deposit 

an  affidavit  statinar  the  place  at  which  the  view  is  to  !''*  sheriff  sum 

or  to  pay  ezpeDses. 

be  made,  and  the  distance  thereof  from  the  Sheriff's 
office  ;  and  the  party  obtaining  the  order  for  the  view> 
shall  deposit  with  the  Sheriff  the  sum  of  six  pounds 
and  five  shillings  in  case  of  a  common  jury,  and  eight 
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pounds  and  ten  shillings   in  case  of  a  special  jury,  if 

such  distance    do   not  exceed  five    miles ;  and    seven 

pounds  and  fifteen  shillings  in  case  of  a  common  jury, 

and  ten  pounds  fifteen  shillings   in  case   of  a  special 

jury,  if  the  distance  be  above  five  miles  ;  and  if  such 

sum  shall  be  more  than  sufficient  to  pay  the  expenses 

of  the  view,  the  surplus  shall  forthwith  be  returned  to 

the  party  who  obtained  the  view,  or  his  attorney,  and 

if  such  sum  shall  not  be  sufficient  to  pay  such  expenses, 

the  deficiency  shall  forthwith  be  paid  by  such  party  or 

his  attorney  to  the  Sherifi";  and  the  Sheriff  shall  pay 

and  account  for  the  money  so  deposited   according  to 

the  scale  following,  that  is  to  say  : 

£    s.  d. 

For  travelling  expenses  to  the  Sheriff,  Shewers,  and  Jury-  , 
men — Expenses  actually  paid,  if  reasonable. 

Fee  to  the  Sheriff,  when  the   distance  does  not  exceed  five 

miles  from  his  office   0  10    0 

Where  such  distance  exceeds  five  miles   0  15    0 

In  case  he  shall  be  necessarily  absent  more  than  one  day — 

then  for  each  day  after  the  first,  a  further  fee  of . . . .     0  15    0 

Fee  to  each  of  Shewers — the  same  as  to  the  Sheriff,  cal- 
culating, (fee. 

Fee  to  each  common  juryman,  per  diem   0    5    0 

Fee  to  each  special  juryman,  per  diem 0  10    0 

Allowance  for   refreshment   to   the  Sheriff,   shewers,   and 

jurymen,  common  or  special,  each,  per  diem    0    5    0 

To  the  Sheriff  for  summoning  each  juryman,  whose  resi- 
dence is  not  more  than  five  miles  distant  from  the 
Sheriff's  oflice 0    2    0 

And   for   each   whose   residence   exceeds  five   miles  from 

Sheriff's  office   0    3    0 

This  Rule  is  still  in  force,  and  applies  now  to  all  the  Divisions  of 
the  High  Court,  except  so  far  as  it  is  modified  by  46  Vict.  c.  7,  ss.  131- 
136  (0.)  and  29-.S0  Vict.  c.  46  s.  1:  see  Arch.  Pr.,  13th  ed.,  339; 
Rales  S.  0.,  432,  445. 

46  Viot.c.7,  S.131  46  Vict.  c.  7,  s.  131,  is  as  follows:  "Where,  in  any  civil  case,  or  any 
case  on  a  penal  statute  now  pending,  or  hereafter  to  be  brought  in  the 
High  Conrt,  and  relating  to  matters  within  the  legislative  authority  of 
the  Province  it  appears  to  such  Court,  or  to  any  Judge  thereof  in 
vacation,  that  it  will  be  proper  and  necessaiy  that  the  jurors,  or  some 
of  them,  who  are  to  try  the  issues  in  such  case,  should  have  a  view 


Rule  40  not  in 
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of  the  place  in  question  in  order  to  their  better  understanding  the 
evidence  that  may  be  given  upon  the  trial  of  such  issues,  whether 
such  place  be  situate  within  the  county  or  united  counties  in  which 
the  venue  is  laid,  or  without  such  county  or  united  counties,  in  any 
other  county,  such  Court  or  Judge  may  order  a  rule  to  be  drawn  np 
containing  the  usual  terms  ;  and  if  such  Court  or  Judge  thinks  fit, 
also  requiring  the  party  applying  for  the  view  to  deposit  in  the  hands 
of  the  sheriff  of  the  county  or  united  counties  in  which  the  venue  in 
any  such  case  is  laid,  a  sum  of  money  to  be  named  in  the  rule,  for 
payment  of  the  expenses  of  the  view. " 

29  &  30  Vict.  c.  46,  s.  1,  is  to  the  same  effect,  except  that  it 
extends  to  criminal  cases  also. 

Tor  form  of  order  for  a  view,  see  Har.  C.  L.  P.  Act,  2nd  ed.,  645, 
note  t. 

NEW  TRIALS— MOTION  IN  AEREST  OF  JUDGMENT- 
JUDGMENT  NON  OBSTANTE  VEREDICTO. 

Kule  40  regulated  the  time  for  moving  for  new  trials,  or  in  arrest 
of  judgment,  or  for  judgment  non  obstante  veredicto  ;  and  provided  force, 
that  such  motions  could  not  afterwards  be  made,  unless  entered  in  a 
list  of  postponed  motions  by  leave  of  the  Court.  This  JRule  is  super 
seded  by  Rules S.  0.  307,  308,  510,  527-531.  Since  The  Judicature  Act 
motions  in  arrest  of  judgment,  and  for  judgment«on  obstante  veredicto 
are  no  longer  made.     See  Arch.  Pr.;  13th  ed.,  416,  418. 

41-  No  suitor  who  appears  in  person,  shall  be  at  suitov  appearing 
liberty  to  set  down  any  motion  in  such  list  of  post-  JfofenTe"  motion 
poned  motions,  without  the  express  leave  of  the  Court,  pored  motions 

without  leave. 
See  En.  R.  51.  This  Eule  appears  to  be  still  in  force:  Arch.  Pr., 
13th  ed.,  1226.  When  the  Court  has  not  time  to  hear  all  the 
motions  desired  to  be  made  for  new  trials,  or  to  set  aside  judgments 
&c. ,  within  the  prescribed  time,  a  list  of  postponed  motions  is  made 
out,  in  which  is  contained  the  cases  in  which  the  parties  have  been 
ready  to  move,  but  which  the  Court  has  not  been  able  to  hear 
within  the  prescribed  time. 

42.  No  affidavit  shall  be  used  in  support  of  a  motion  Affidavit  in  sup- 
for  a  new  trial  in  any  case,  unless  such  affidavit  shall  tobe^m^alw/th 
have    been   made    within   the  time   limited    for   the  for  moving.' 
making  of  such  motion,  without  the  special  permission 
of  the  Court  for  that  purpose. 

See  En.  R.  53.  This  JRule  appears  to  be  still  in  force :  Arch.  Pr. 
13th  ed.  1227. 
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Notice  of  entry        ^g    j£  g^^j^  n,otion  as  above  mentioned,  be  entered 

01  motLon  in  list  *  ' 

ttons tobese "ed  11  such  Hst  of  postponed  motions,  the  attorney,  who 
^^ppoBite  jj^g  instructed  counsel  to  make  the  motion,  shall  give 
notice  of  it  to  the  attorney  of  the  opposite  party, 
otherwise,  judgment 'signed  on  behalf  of  the  opposite 
party  shall  be  deemed  regular,  and  every  suitor  who 
appears  in  person,  shall  give  a  similar  notice. 

This  Rule  appears  to  be  still  in  force;  Arch.  Pr.  13th  ed.  1227.  It 
refers  to  motions  for  new  trials.     See  note  to  Hule  41  supra. 

Rnle  44  super-  Kule  44  provided  that  if  the  rule  for  a  new  trial  were  silent  as  to 

ficdfid 

costs,  the  costs  of  the  first  trial  shall  not  be  allowed  to  the  successful 

party,  though  he  succeed  in  the  second.  This  Rule  appears  to  be  now 
superseded  by  Rule  S.  C.  428  by  which  the  costs  are  now  in  the  dis- 
cretion of  the  Court :  Creen  v.  Wright,  46  L.  J.  C.  P.  427  :  Arch. 
Pr.,13thed.,  1232. 

taiafon"a"m6iit  ^S-  No  rule  granting  a  new  trial  to  a  party,  on  con- 
g'indld'fornon-"  dition  of  payment  of  costs,  or  other  condition,  shall  be 
pajment.  discharged,  on  account  of  default  in   performing  such 

condition  by  a  rule  absolute  in  the  iirst  instance  ;  but 
a  rule  for  such  discharge  shall  issue,  which  shall  make 
itself  absolute,  unless  cause  be  shewn  on  or  before  the 
day  mentioned  for  that  purpose  in  the  rule,  and  which 
shall  in  no  case  be  earlier  than  the  fourth  day  inclusive, 
after  service  thereof. 

The  principle  on  which  this  Rule  is  based  would  seem  to  be  still  in 
force,  and  applicable  to  all  the  Divisions  of  the  High  Court.  The 
proper  procedure  now  would,  however,  appear  to  be  to  give  notice 
of  motion  to  discharge  the  rule  for  the  new  trial :  see  Rule  S.  C.  404. 

As  to  when  rule  will  be  rescinded  when  defendant  refuses  to  pay 
costs :  see  VanEvery  v.  Drake,  3  P.  E .  84. 

JUDGMENT. 

Bales  4647 not  in       Rule  46  aboHshed  rules  for  judgment,  and  is  now  obsolete. 
foiee. 

Rule  47  provided  that  all  judgments,  whether  interlocutory  or 

final,  should  be  entered  of  record  of  the  day  when  signed,  and  should 

not  have  relation  to  any  other  day  ;  but  that  it  should  be  competent 

for  the  Court,  or  a  Judge,  to  order  a  judgment  to  be  entered  nuncpro 

tunc;  and  appears  to  be  now  superseded  by  Rules  S.  0.  326,  327. 
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COSTS— SETTING  OFF  DAMAGES,  OR  COSTS. 
48.  One  day's  notice  of  taxino;  costs,  together  with  one  day's  notice 

«,,.,,„  -.  '        o  of  tttMtton  suf- 

a  copy  01  the  bill  or  costs  and  affidavit  or  increase,  if  fluent. 

any,  shall  be  given  by  the  attorney  of  the  party,  whose 

costs  are  to  be  taxed  to  the  other  party  or  his  attorney 

in  all  cases  where  a  notice  to  tax  is  necessary. 

See  En.  R.  59.  This  Sule  appears  to  be  still  in  force  :  Arch.  Pr., 
13th  ed.,  431. 

49-  One  appointment  only  shall  be  deemed  neces-  one  appointment 

sary  for  proceeding  in  the  taxation  of  costs  or  of  an  sufficient. 

attorney's  bill. 

See  En.  R.  60.  This  Sule  appears  to  be  stiU  in  force  :  Arch.  Pr., 
13th  ed.,  432. 

50.  Notice  of  taxing  costs  shall  not   be  necessary  Notice  of  taxa- 
in  any  case  where  the  defendant  has  not  appeared  in  wiien  defendant 

T        T  .  ,  -..  has  not  appeared. 

person,  or  by  his  attorney  or  guardian. 

This  Mule  is  still  in  force  :  see  Arch.  Pr.,  13th  ed.,  431.  See  Eng. 
R.  61,  notwithstanding  this  Sule  notice  is  necessary  when  the  defen- 
dant has  done  that  which  is  equivalent  to  appearing,  such  as  consent- 
ing to  a  Judge's  order  or  the  like  :  Llnyd  v.  Kent,  5  Dowl.  125. 

Rule  51  provided  that  costs  should  follow  the  result  of  issues  of  Kule  61  supef 
law  and  fact,  and  also  made  provision  as  to  the  costs  of  the  trial,  and  '**™- 
is  now  superseded  by  Sule  S.  C.  428,  which  leaves  the  costs  of  all 
proceedings  in  the  discretion  of  the  Court. 

52.  No  set-off  of  damages  or  costs  between  parties  set^iff  of  dam- 
shall  be  allowed  to  the  prejudice  of  the  attorney's  lien  nut  topr^udice, 

■1  I  •       T  ■  •  1-11  ;/Y>  attorney's  lien. 

lor  costs  in  the  particular  suit  against  which  the  set-on 
is  sought ;  provided,  nevertheless,  that  interlocutory 
costs  in  the  same  suit  awarded  to  the  adverse  party 
may  be  deducted. 

See  En.  R.  63.  This  Rule  appears  to  be  still  in  force:  Arch.  Pr., 
13th  ed.,  144,  but  see  Rule  S.  O.  436;  Holmested's  Manual  Pr.  181  ; 
Re  HarroU,  48  L.  J.  N.  S.  352  ;  Barher  v.  Heming,  5  Q.  B.  D.  609  ; 
Cuihhert  v.  Commercial  Travellers'  Association,  7  P.  B.  255. 

As  to  application  of  Rule,  see  Little  v.  Philpoits,  8  Jur.  N.  S.  1175  ; 
Young  v.  Hobson,  8  P.  R.  253. 

Rule  53  provided  that  no  privilege  shall  hereafter  be  allowed  to  Eule  63  obsolete, 
any  person  to  exempt  him  as  plaintifif  from  the  operation  of  any 
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Rules  64r56  not 
in  force. 


statute  or  rule  of  Court  wMch  restraina  costs  on  any  causes  of  action, 
of  the  proper  competence  of  the  County  Court,  and  appears  to  be  now 
obsolete. 

EXECUTION. 
Bule  54  provid'^d  that  no  writ  of  execution  shall  issue  until  the 
proceedings  to  the  end  of  the  judgment  are  duly  entered  on  the  roU  ; 
nor  that  any  writ  against  lands  should  issue  until  the  judgment  has 
been  duly  minuted  and  docketed,  and  appears  to  be  now  obsolete. 

Rule  55  related  to  the  issue  of  writs  of  execution  and  the  indorse- 
ments to  be  made  thereon,  and  is  now  superseded  by  Bales  S.  C.  347, 
348,  351. 

Rule  56  proA'ided  that  every  writ  of  execution  shall  he  tested  in 
the  name  of  the  Chief  Justice  of  the  Court  from  which  the  same 
issued,  or  in  case  of  a  vacancy  of  such  office,  then  in  the  name  of 
the  senior  puisne  Judge  of  the  said  Court,  and  is  now  superseded 
by  Sule  ff.  C.  9,  which  provides  that  all  writs  are  now  to  be  tested 
in  the  name  of  the  President  of  the  High  Court  of  Justice. 

PROCEEDINGS  AGAINST  GAENISHEE. 
57-  All  writs,  rules,  orders,  or  other  proceedings 
against  a  Garnishee,  shall  be  issued,  taken,  and  had  in 
the  Court  in  which  the  judgment  was  rendered  in 
favour  of  the  party  applying  to  attach  the  debt  due  to 
his  judgment  debtor. 

The  principle  of  the  Sule  remains  in  force,  and  proceedings  against 
a  Garnishee,  should  now  be  conducted  in  the  same  Division  of  the 
High  Court,  as  that  in  which  the  attaching  creditor  recovered  his 
judgment. 

Entry  of  garni-         58-  The  entries  of  the  proceedings  against  a  Gar- 

shee  procefdinga       ....  o         o 

in  debt  attach-     nishcc,  in  the  debt   attachment  book,  shall  be  made 

meat  book. 

according  to  the  form  hereafter  given. 

This  JRule  still  appears  to  be  in  force  :  see  form  post  p.  552. 


Proceedings 
against  gar- 
nishee, in  what 
Courtto  be  taken 


Bules  69- 
in  force. 


EEVIVOE  AND  SCIRE  FACIAS. 

Eule  59  provided  that  a  plaintiff  shall  not  be  allowed  a  rule  to 
quash  his  own  writ  of  scire  facias,  or  revivor,  after  a  defendant  has 
appeared,  except  on  payment  of  costs.  Writs  of  set,  fa.  are  now 
abolished,  and  proceedings  of  that  nature  are  commenced  by  writ 
of  summons,  as  in  other  cases  :  Archd.  Pr,,  13th  ed.,  210,  935  ;  Bule 
S.  C.  1.  Writs  of  revivor  are  also  now  abolished,  and  proceedings  of 
that  nature  are  now  regulated  by  Rules  8.  C.  384 — 391,  and  see 
Hohnested's  Manl.  Pr.,  p.  254. 
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Kule  60  provided  that  a  scire  facian  upon  a  recognizance  taken 
before  a  judge  or  commissioner  in  the  oountiy,  and  recorded  at 
Toronto,  shall  be  brought  in  the  County  of  York  only,  and  the  form 
of  recognizance  shall  not  express  where  it  was  taken,  and  appears  to 
be  now  obsolete  and  superseded  by  Eule  S.  G.  20. 

Bule  61  provided  that  no  judgment  shall  be  signed  for  non- 
appearance to  a  scire  facias,  without  leave  of  the  Court  or  a  Judge, 
unless  defendant  has  been  summoned,  but  such  judgment  may  be 
signed  by  leave  after  eight  days  from  the  return  of  one  scire  facias, 
and  is  now  obsolete,  being  superseded  by  Sule  S.  G.  315. 

Rule  62  provided  that  a  notice  in  writing  to  the  plaintiff,  his 
attorney,  or  agent,  shall  be  sufficient  appearance  by  the  bail,  or  de- 
fendant, on  a  scire  facias,  and  is  now  obsolete,  being  superseded  by 
Hules  S.  G.  51,  55. 

Rule  63  provided  for  the  issue  of  rules  to  appear,  plead,  rejoin, 
join  in  demurrer,  &c. ,  and  is  now  obsolete,  the  practice  in  scire  facias 
proceedings  being  now  the  same  as  in  other  actions. 

ENTRY  OF  SATISFACTION  ON  ROLL. 
64.  In  order  to  acknowledge  satisfaction  of  a  judg-  satisfaction  of 
ment,  it  shall  be  requisite  only  to  produce  a  satisfac-  of. 
tion  piece  in  form  as  hereinafter  mentioned,  and  such 
satisfaction  piece  shall  be  signed  by  the  party  or 
parties  acknowledging  the  same  or  their  personal 
representatives,  and  their  signatures  shall  be  witnessed 
by  some  practising  attoi'ney,  expressly  named  by  him 
or  them,  and  attending  at  his  or  their  request  to 
inform  him  or  them  of  the  nature  and  effect  of  such 
satisfa.ction  piece  before  the  same  is  signed ;  which 
attorney  shall  declare  himself  in  the  attestation  thereto 
to  be  the  attorney  for  the  person  so  signing  the  same, 
and  state  he  is  witness  as  such  attorney  (provided 
that  a  Judge  at  Chambers  may  make  an  order  dis- 
pensing with  such  signature  under  special  circum- 
stances, if  he  think  fit) ;  and  in  cases  where  the 
satisfaction  piece  is  signed  by  the  personal  represen- 
tative of  a  party  deceased,  his  representative  character 
shall  be  proved  by  the  production  of  the  probate  of 
the  will,  or  of  the  letters  of  administration,  to  the 
officer  in  custody  of  the  judgment  roll. 
3 
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Form  of  Satisfaction  Piece. 

Formof eatisfac-  T^  xV,^ 

tion  piece.  ■■-"  ^^^ 

on  the  day  of  A.  D.  185 

to  wit.      Satisfaction  is  acknowledged 
between  plaintiff  and  defendant 

in  an  action  for  £  and  costs.     And 

do  hereby  expressly  nominate  and  appoint 
attorney  at  law  to  witness 
and  attest  execution  of  this  acknowledgment 

of  satisfaction. 

Judgment  entered  on  the  day  of 

Roll  No. 
Signed  by  the  said  in  the 

presence  of  me         of  one  of  the 

attorneys  of  the  Court  of 

.     And  I  hereby  declare  myself  f       (Signature) 
to  be  attorney  for  and  on  behalf  of  [  the  above 

the  said  expressly  V  named 

named  by      and  attending  at  [  plaintiff, 

request  to  inform  of  the  nature 

and  effect  of  this  acknowledgment  of 
satisfaction  (which  I  accordingly  did    1  Date, 
before  the  same  was  signed  by  me). 
And  I  also  declare  that  I  subscribe  my 
nams  hereto  as  such  attorney. 

This  Hule  is  still  in  force   and   applies  to  all  the  Divisions  of  the 
High  Court.     See  En.  E.  80,  Arch,  Pr.  13th  ed.,  638. 

Sfttisfariion  65-  Every  satisfaction  piece  must  be  entered  in  the 

pieCH  where  to  be         ,       ,  "^  ^ 

entered.  principal  ofnce  of  the  proper  Court  at  Toronto,  and 

every  deputy  clerk  of  the  Crown  shall  transmit  the 
judgment  roll  and  papers  belonging  thereto  for  that 
purpose,  upon  the  satisfaction  piece  being  exhibited 
to  him,  unless  such  roll  shall  have  been  previously 
transmitted  under  the  direction  of  the  Common  Law 
Procedure  Act,  1856,  sec.  15. 
This  Sule  seems  to  be  still  in  force.     See,  however,  Sule  S.  G.  607. 
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bailable  proceedings  and  bail. 

66,  Where  the  defendant  is  described  in  the  writ  Misnomer  of 
of  capias,  or  affidavit  to  hold  to  bail,  by  initials,  or  bv  bauabie  prooeed- 

_,  ''  •'    ings,  effect  of. 

wrong  name,  or  without  a  Christian  name,  the  defend- 
ant shall  not  for  that  cause  be  discharged  out  of  cus- 
tody, or  the  bail  bond  be  delivered  up  to  be  cancelled 
on  motion  for  that  purpose,  if  it  shall  appear  to  the 
Court  that  due  diligence  has  been  used  to  obtain 
knowledge  of   the    proper   name. 

This  Rule  appears  to  be  still  in  force,  and  to  apply  to  all  the  Divi- 
sions of  the  High  Court. 

A  defendant  arrested,  if  summoned  by  a  wrong  name  may  still  be  Discharge  of  de- 

disoharged,  and  have  the  bail  bond   delivered  up  to  be  cancelled,  fend*"*  tor  mis- 

.  ,  nomer. 

unless   the   plaintiff  can  shew  that   he   has  exercised    diligence   to 

ascertain  the  right  name  :  Ladhrook  v.  Phillips,    1  H.   &  W.  109  ; 

Rosset  V.  Hartley,  7  A.    &  E.  522  ;  and  in   determining  the  question 

whether  due  diligence  has  been  used,  the  Court  will  consider  all  the 

circumstances  ;    see   Jfficks  v.    31arreco,   1.   C.   &  M.   84  ;  Finch  v. 

Cocken,  2  C.  M.  &  R.  196  ;  Lyon  v.   Walls,  2  M.  &  Sc.  393  ;  Lindsay 

V.  Wells,  3  Bing.  N.  C.  777. 

Bule  67  provided  that  an  action  may  be  broaght  upon  a  bail  Rule  er  obsoU-te 
bond  by  the  sheriff  himself,  in  either  Court,  and  is  now  obsolete. 

But  such  an  action  by  the  sheriff  could   now  be  brought  in  either 
Division  of  the  High  Court. 

68-  In  all  cases  where  the  bail  bond  shall  be  directed  piainUff  may 
to  stand  as  a  security,  the  plaintiff  shall  be  at  liberty  upon  baii  bond 

when  it  is  ordered 

to  sififn  iudffment  upon  it.  t°  s'™*  >9 

^      ^        o  ±  security. 

Bail  to  the  sheriff  -On  the  arrest  of  a  defendant  on  mesne  process,   ^^.^  ^^  sheriff, 
the  sheriff 's  officer  may  not   carry  him  to  gaol  within  twenty-four  Defendant  ar- 
hours  from  the  time  of  such  arrest,  under  a  penalty  of  £50,  unless  the  process  not  to  be 
defendant  refuse  to  be  carried  in  the  meantime,  to  some  safe  and  con-  ""."J."'* ,'°  B^^"! 
venient  dwelling  house  in  the  county,  to  be  named  by  him,  not  being 
his  own   house  :   32  Geo.  II.   c.  28  as.   2  and  12  ;  Arch.  Pr.  13th  ed. 
707.     It  is  the  duty  of  the  officer  to  request  the  defendant  to  name 
such  house,  before  he  cau  take  him  to  gaol  within  the  twenty-four 
hours  :  Dewhirst  v.    Pearson,   1  Dowl.    P.  C.  664  ;  1  C.   &  M.  365  ; 
Simpson  v.  Renton,  5  B.  &  Ad.  35,  and  see  Gordon  v.  Laurie,  9  Q.  B. 
60 ;  18  L.  J.  Q.  B,  98.     The  defendant  is  entitled  to  be  discharged  on 
giving  bail  to  the  sheriff,  and  on  payment  of  the  sheriff's  fees  includ-  discharged  on 
ing  the  costs  of  the  bond.   The  sheriff  maytake  a  bond  with  one  surety,  |i™|.  '''  *"" 
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Bail  to  sheriff, 
when  forfeited. 


Form  of  bond —  but  it  is  strictly  his  duty  not  to  accept  a  bond  with  less  than  two 
"renCbut'sherifl  sureties.  The  bond  must  be  executed  and  taken  on  or  before  the 
should  require  tenth  day  limited  by  the  writ  for  appearance.  The  sheriff  is  to  take 
bail  for  the  sum  indorsed  on  the  writ,  and  no  more;  12  Geo.  I.  c.  29 
8.  2  ;  in  practice  the  penalty  is  usually  double  the  sum  sworn  to. 
The  security  to  the  sheriff  must  be  by  bond,  otherwise  it  is  void,  23 
H.  VI.  c.  9  ss.  7,  8;  lOCo.  101  .  Lewisv.  Knight,  8  Bing.  271;  1  M.  & 
Sc.  353  ;  1  Dowl.  P.  C.  261.  The  bond  must  be  to  the  sheriff  himself 
by  the  name  of  his  office,  and  upon  condition  written,  that  the  defen- 
dant shall  appear  at  the  day  contained  in  the  writ,  or  warrant,  and 
in  such  place  as  the  writ,  or  warrant,  shall  require  :  23  H.  VI.  c.  9  s.  7, 
other  (vise  it  shall  be  void  :  /6.  o  8.  Tf  the  bond  be  executed  before^ 
the  condition  is  filled  up  it  will  be  void  .  Powellv.  Duff,  3  Camp.  181. 

The  bond  is  forfeited  if  the  defendant  do  not  put  in  bail  to  the 
action,  or  as  it  is  called  '  bail  above, '  or  '  special  bail, '  within  ten  days 
after  his  arrest ;  or  if  special  bail  be  put  in  v?ithin  that  time,  then  by 
his  not  perfecting  them  in  due  time.  When  in  consequence  of  the 
forfeiture  of  the  bail  bond  to  the  sheriff  an  action  is  brought  thereon, 
upon  an  assignment  thereof  by  the  sheriff,  or  proceedings  are  taken, 
against  the  sheriff ;  upon  an  application  to  stay  such  action  or  pro- 
ceedings in  order  that  the  case  may  be  tried  on  the  merits  against- 
the  original  defendant,  it  is  in  the  power  of  the  Court,  or  Judge,  to 
direct  the  bail  bond  to  the  sheriff  to  stand  as  security  to  the  plaintiff 
should  he  succeed  in  establishing  his  claim  against  the  defendant  on 
the  merits,  and  it  is  tp  cases  in  which  such  a  direction  has  been  given 
that  Rule  68  applies. 

This  Rule  appears  to  be  in  force  still,  and  to  apply  to  all  the 
Divisions  of    the  High   Court. 

69-  Proceedings  on  the  bail  bond  may  be  stayed  on 
payment  uf  costs  in  bne  action,  unless  sufficient  reason 
be  shewn  for  proceeding  in  more. 

This  Rule  appears  to  be  still  in  force,  and  to  apply  to  all  the 
Divisions  of  the  High  Court.  After  verdict  in  more  than  one 
action  on  a  bail  bond,  an  application  to  stay  proceedings  under  this 
Rule  on  payment  of  costs  in  one  action  only  is  too  late  :  Johnson  v. 
Macdonald,  2  Dowl.  44  ;  see  En.  E.  85. 


Proceedings  on 
bail  bond  may 
bi-'  stayed  on 
payment  of  costs 
in  one  action 


Plaintiff  may  70-   When  bail   to  the  sheriff  becomes  bail  to  the 

sheriff  who  he-     action,  the  plaintiff  may  except  to  them,  though  he 
action,  though     has  taken  an  assignment  of   the  bail  bond. 

he  has  taken 

b^n^bOTd"' "'  ^^'^  -^"^^  appears  to  be  still  in  force,  and  to  apply  to  all  the  Divi- 

sions of  the  High  Court.      ' '  Bail  to  the  action  "  is  another  term  for 
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special  bail.  Special  bail  are  persons  who  undertake  generally  that 
if  the  defenclaat  be  condemned  in  the  action  he  shall  satisfy  the 
costs  and  condemnation  money,  or  render  himself  to  the  custody  of 
the  sheriff  of  the  county  in  which  the  action  against  such  defendant 
has  been  brought,  or  that  they  will  do  so  for  him :  R.  S.  0.  c.  50, 
8.  40;  and  see  further  as  to  Bail :  Har.  0.  L.  P.  Act,  2nd  ed.,  p.  34 

71.  A  plaintiff  shall  not  be   at   liberty  to   proceed  Plaintiff  cannot 

^  ^  i  proceed  agamBt 

on  the  bail  bond,  pending  a  rule  to  bring  in  the  body  to"brin''fi°bod'* 
of  the  defendant. 

This  Bule  appears  to  be  still  in  force,  and  applies  to  all  Divisions  of 
the  High  Court.     See  En.  R.  87- 

72-  No  rule  shall  be  drawn  up  for  setting  aside  an  Application  to 

i  o  set  aside  attach- 

attachment    regularly  obtained   against   a   sheriff  for  nient  against 

o  »/  Ci  Bberjff  for  not 

not  bringing  in  the  body,  or  for  staying  proceedings  OT't<f8"ay  pro**^' 

regularly  comxnenced  on  the  assignment  of  any  bail  balfto  te^*'"^' 

bond,  unless    the   application    for   such  rule    .shall,  if  amaa^yn  oTmer- 

made  on  the  part  of  the  original  defendant,  be  grounded  '*'"  *"' 

on  an  affidavit  of  merits,  or  if  made  on  the  part  of  the 

sheriff,  bail,  or  any  officer  of  the  sheriff,  be  grounded 

on  an  affidavit  shewing  that  such  application  is  really 

and  truly  made  on  the  part  of  the  sheriff,  or  bail,  or 

officers  of  the  sheriff,  as  the  case  may  be,  at  his  or  their 

own  expense,  and  for  his  or  their  indemnity  only,  and 

without  collusion  with  the  original  defendant. 

This  Bule  appears  to  be  still  in  force,  and  applies  to  all  Divisions 
of  the  High  Court.     See  En.  R.  88. 

73.  Whenever  a  plaintiff  shall  rule  the  sheriff,  on  a  special  ban  may 

^  be  put  in  at  any 

return   of    cepi   corpus    to    bring   in    the    body,   the  f™nof°u°/j(, 
defendant   shall    be  at  liberty  to  put  in  and  perfect  tnnginbody. 
special  bail  at  any  time  before  the  expiration  of  such 
rule. 

This  Bule  appears  to  be  still  in  force,  and  applies  to  all  Divisions 
of  the  High  Court.     The  sheriff  may  be  ruled  immediately  after  the  Where  sheriff 
execution  of  the  writ:  Hodgson  v.  Mee,  5  N.   &  M.   302;  but  not  »»?•» ruled, 
before,  or  before  the  time  for  putting  in  bail  has  expired  :    Poudiee 
V.  Lieven,  4.  M.  &,  S.  427 :  HutcUns  v.  Hird,  5  T.  E.  479  ;  Potter 
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T.  Marsden,  8  East.  525.  Nor  can  it  issue  after  judgment  has  teen 
recovered  against  the  sheriff  for  an  escape,  nor  when  the  defendant 
has  been  released  by  order  of  the  plaintiffs  :  Borwkk  ,v.  Walton,  2 
B.  &  Al.  623  ;  where  the  plaintiff  has  taken  an  assignment  of  the 
bail  bond  :  2  Saund.  60  b.,  provided  it  be  a  valid  one;  nor  where  he 
accepts  a  cognovit  or  other  security  from  the  defendant,  without  the 
privity  ot  the  sheriff :  Bex  v.  Sheriff  of  Stirrey  in  Brewer  v.  Clarice,  1 
Taunt.  159 ;  Arch.  Pr.  13th  ed  ;  see  En.  R.  89.  The  rule  should  be 
issued,  and  served  promptly  :  Rex  v.  Sheriff  of  Middlesex,  1 .  Dowl. 
53.   The  rule  may  issue  on  praecipe  without  motion  :  see  Rule  102  post. 

Kuie  may  issue         74.  In  case  a  rule  for  returning  a  writ  of  capias, 

in  vacation  re-         i     ti  .  t     t       ^^t        .  ™.  •,  rn 

quiring  fiieriff  to  shall  expire  in  vacation,  and  the  SheriiF  or  other  officer 

brinp  body  into  ■*■ 

Court.  having  the  return  of  such  writ,  shall  return  cepi  corpus 

thereon,  a  rule  may  thereupon  issue  requiring  the 
Sheriff  or  other  officer  within  the  like  number  of  da3s 
after  the  service  of  such  rule,  as  by  the  practice  of  the 
Court,  is  prescribed  with  respect  to  rules  to  bring  in 
the  body  issued  in  term,  to  bring  the  defendant  into 
Court,  by  forthwith  putting  in  and  perfecting  bail 
above  to  the  action,  and  if  the  Sheriff  or   other  officer 

Att;iciiment  may  shall  not  duly  obey  such  rule,  an  attachment   shall 

iSBuefor  disobe.      .  '        ,i         r   ^^  •  ,  r  tit  f»  1 

dience.  issue  m  the  following  term,  for  disobedience  ot   such 

rule,  whether  bail  shall,  or  shall  not,  have  been  put  in 
and  perfected  in  the  meantime. 

f   This  Rule  appears   to  be  still  in  force  and  to  apply  to   all  the 

Divisions  of  the  High  Court,  except  the  concluding  clause  as  to  the 

-  ,  , ,    .         ,  issue  of  an  attachment  against  the  sheriff,  or  other  officer,  which  is 
Order  for  issue  of  &  »  ' 

attachment  is  now  obsolete;  under  the  present  procedure  an  attachment  cannot  issue 
in  any  case  without  an  order  therefor,  to  be  applied  for  on  notice 
to  the  party  against  whom  it  is  to  issued  :  Rule  S.  O.  365,  Holme- 
sted's  Man.  Pr.  150  ;  Jupp  v.  Cooper,  5  C.  P.  D.  26.  It  will  be  noticed 
that  the  rule  prescribed  by  this  Rule  is  one  ' '  to  bring  the  defendant 
into  Court,  by  forthwith  putting  in  and  perfecting  bail  above  to  the 
action,"  i.  e.,  special  bail. 

Notice  of  more         75.  Notice  of  more  bail  than  two  shall  be  deemed 

tban  two  bail,        .  ,  ,  t/.i^n,  tt 

irregular.  irregular,  unlcs  by  order  of  the  Court  or  of  a  Judge. 

This  Rule  appears  to  be  still  in  force  and  to  apply  to  all  the  Divi- 
sions of  the  High  Court,  it  refers  to  special  bail.     See  En.  K.  91. 


now  necessary. 
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Where  the  amount  is  large  a  Judge  may  allow  several  to  become  More  than  two 
bail  in  different  amounts  :  Anon,  13  Price  448  ;  Easter  v.  Eawardu,  1  allowed. 
Dowl.  39. 

76.  The  bail  of  whom   notice  shall  be  given,  shall  Bail  not  to  be 

°  changed  without 

not  be  changed  without  leave  of  the  Court  or  a  Judge.  !«*''«■ 

This  Rule  appears  to  be  still  in  force  and  to  apply  to  all  the  Divi- 
sions of  the  High  Court.     See  E.  K.  92. 

77.  No    person   or    persons   shall  be    permitted    to  ^,°fJ,Ynj°e^"flea 
justify  himself  or  themselves  as  good  and  sufficient  ^^fendS.\''cannot 
bail  for  any  defendant  or  defendants,  if  such  person  or  J"»''*y- 
persons  shall  have  been  indemnified  for  so  doing  by 

the  attorney  or  attorneys  concerned  for  any  such  de- 
fendant or  defendants. 

This  Rule  appears  to  be  still  in  force  and  to  apply  to  all  the  Divi- 
sions of  the  High  Court.  See  En.  K.  63.  But  when  a  judgment 
was  set  aside  on  the  terms  of  the  defendant  giving  security  for  the 
amount  thereof  to  the  satisfaction  of  the  Registrar,  it  was  held  to  be 
no  objection  to  the  sureties  that  they  had  been  indemnified  by  the 
defendant's  solicitor  ;  Shanly  v.  Grand  Junction,  R,  W.  Co.,  Divisional 
Court,  Q.  B.  D.,  Easter  Sittings,  1S82   ex.  rel,  A.  B.  Aylesworth. 

78.  No  attornej'  shall  take  any  recognizance  of  bail  fithe™^Mt"oan- 


in  a  case  in  which  he  is  employed  as  attorney  or  agent  ^^^^^ 


tjot  take  recogni- 

for  either  party. 


This  Rule  appears  to  be  still  in  force  and  to  apply  to  all  Divisions 
of  the  High  Court,  and  see  Rule  114,  post. 

79.  If  any  person  put  in  as  bail  to  the  action,  except  Attorney.BherifPs 

„.         ,  r  1       ■  11  X-    ■  J.J.  oSScer,  or  bailiff 

tor  the  purpose  of  rendering  only,  be  a  practising  attor-  cannot  be  bail, 

ney,  or  clerk  to  a  practising  attorney  or  sheriff's  officer^  pose  of  rendering. 

bailiff,  or  person  concerned  in  the  execution  of  process^ 

the  plaintiff  may  treat  the  bail  as  a  nullity,  and  sue 

upon  the  bail  bond  as  soon  as  the  time  for  putting  in 

bail  has  expired,  unless  good  bail  be  duly  put  in  in  the 

meantime. 

This  Rule  appears  to  be  still  in  force,  and  to  apply  to  all  the  Divi- 
sions of  the  High  Court.  After  the  return  day  of  the  writ,  where 
special  bail  have  not  already  been   put  in,   and  where  bail  to    the 
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sheriff  are  desirous  of  rendering  their  principal,  special  bail  must 
be  put  in  before  the  render  can  be  made:  Harrison  v.  Davies,  5 
Bur.  2683.  It  is  bail  put  in  under  such  circumstances,  which  is  bail 
for  the  purpose  of  rendering  only,  referred  to  in  this  Rule,  See  En. 
R.  94. 

fhrooS'nSy  how  80-  When  bail  which  has  been  put  in,  in  the  coun- 
court^"'*'**'* '"  ^'^y>  ^^  ^°  ^®  justified  in  Court,  the  bail  piece,  with  the 
affidavit  of  the  due  taking  thereof,  and  the  affidavit 
of  justification,  shall  be  transmitted  by  the  deputy 
clerk  of  the  Crown  for  the  county  in  which  they 
have  been  filed  to  the  principal  office  in  Toronto,  to 
be  filed  and  produced  in  Court,  upon  the  motion  for 
allowance,  on  proper  notice  being  given  to  such  deputy 
clerk  to  transmit  the  same. 

This  Ruh  appears  to  be  still  in  force,  and  to  apply  to  all  Divisions 
of  the  High  Court:  see  R.  S.  0.  u.  50,   ».  41. 

A  rule  for  allowance  was  refused,  where,  after  justification,  one 
of  the  bail  had  absconded  :  Billings  v.  Lour.ks,  5.  0.  S.  78,  and  where 
the  notice  to  the  plaintiff  stated  that  special  bail  had  been  put  in> 
but  the  recognizance  produced  was  only  for  the  limits,  an  application 
for  allowance  was  refased :  Cle.gg  v.  McNab,  IP.  R.  150. 

If  notice  of  bail  81.  If  the  noticc  of  bail  shall  be  accompanied  by 
by  amdavit of  an  affidavit  of  each  of  the  bail,  according  to  the  fol- 
coBtsof  just'iflca-  lowing  form,  and  the  plaintiff  afterwards  except  to 
such  bail,  he  shall,  if  such  bail  are  allowed,  pay  the 
costs  of  justification;  and  if  such  bail  are  rejected,  the 
defendant  .shall  pay  the  costs  of  opposition,  unless  the 
Court,  or  a  Judge  thereof,  .shall  otherwise  order  : 

Form  of  Affidavit  of  Justification  of  Bail. 
In  the 


Form  of  affldaTit  Between  A.  B.,  Plaintiff  ) 

of  juBtiftoatioQ.  onrl  '  l 

C.  D.,  defendant.         j 
B.  B.,  one  of  the  bail  for  the  above-named  defendant 
maketh  oath  and  saith,  that  he  is  a  house-keeper,  (or 
freeholder,  as  the  case  may  be,)  residing  at  (give  par- 
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ticular  desoription  of  the  plaoe  of  residence,)  that  he 
is  worth  pi'operty  to  the  amount  of  £ —  (double  the 
umount  sworn  to)  over  and  above  what  will  pay  all 
his  just  debts,  (if  hail  in  any  other  action  add,  and 
every  other  sum  for  which  he  is  now  bail,)  that 
he  is  not  bail  for  any  defendant,  except  in  this  action, 
(or  if  hail  in  any  other  action  or  actions,  add,  except 

fen  C.  D.,  at  the  suit  of  E.  F.,  in  the  Court  of in 

the  sum  of  £       ,  for  G.  H.,  at  the  suit  of  J.  K.,  in  the 

Court  of  in  the  suit  of  £  ,  specifying  the 

several  actions  with  the  Courts  in  lohich  they  are 
brought,  and  the  sums  in  luhioh  the  deponent  is  bail.) 
Sworn,  (&c.,  as  usual.) 

This  Bule  appears  to  be  still  in  force,  and  to  apply  to  all  the  Divi. 
^lons  of  the  High  Court.     See  En.  R.  98. 

It  will  be  observed,  however,  that  the  form  of  affidavit  prescribed  Whether  affldaTit 
J  -j.i_j.i-i  -j.ij!j.ij;j.  -jt,      should  be  drawn 

IS  drawn  in  the  third  person  instead  oi  the  nrst,  as  required    by  jp  fyj^  person. 

Rale  112,  post,  and  Rule  S.  C.  464.     See   below  Rule  84.     The  names  l^^'^- 

■of  all  the  deponents  must  be  mentioned  in  the  jurat.  Rule  S.  0.  466. 

The  afSdavit  of  justification  cannot  be  sworn  before  the  defend- 
ant's attorney  :  Koyle  v.   Wilcox,  2  0.  S.  113  ;  Rule  114,  post. 

82.  If  the  plaintiff  shall  not  give  one  day's  notice  of  Notice  of  excep- 

.  Won  to  bail,  when 

exception  to  the  bail  by  whom  such  affidavit  shall  have  *<>''«  ««"^«* 
been  made,  the  recognizance  of  such  bail  may  be  taken 
out  of    Court   without  other  justification  than  such 
affidavit. 

This  Rule  appears  to  be  still  in  force,  and  to  apply  to  all  Divisions 
of  the  High  Court.     See  En.  R.  99. 

The  notice  referred  to  in  the  Rule  should  be  given  at  least  one  day 
hefore  the  time  for  putting  in  bail  expires. 

83.  Where  notice  of  bail  shall  not  be  accompanied  when  notice  of 
by  such    affidavit,  the   plamtifi   may  except    thereto  panied  by  afaaa^ 

.  ^  •'  ^  Titof  justiflcar 

within  twenty  days  next  after  the  putting  in  of  such  tion.piaintiflfhas 

/  •'  -.  .  .         20daj'8  to  except. 

bail,  and  notice  thereof  given  in  writing  to  the  plain- 
tiff or  his  attorney,  or  where  special  bail  is  put  in 
before    any   commissioner,    the    plaintiff"  may    except 
4 
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thereto  within  twenty  days  next  aftei-  the  bail  piece 
is  filed  in  the  proper  office,  and  notice  thereof  given 
as  aforesaid,  and  no  exception  to  bail  shall  be  admitted 
after  the  time  hereinbefore  limited. 

This  Buk  appears  to  be  still  in  force,  and  to  apply  to  all  the  Di\'i- 
sions  of  the  High  Court.     See  En.  K.  100. 

The  affidavit  referred  to  in  this  Jiule  is  the  affidavit  of  justification 
prescribed  by  Rule  81. 

AffldaTits:of  jus-       84.  Affidavits  of  instification  shall  be  deemed  in- 

tificatioii,  form  rv.    ■  n  i     *  i  i  •         'p 

of-  sufficient,  unless  they  state  that  each  person  justify- 

ing is  worth  double  the  amount  sworn  to  over  and 
above  what  will  pay  his  just  debts,  and  over  and 
above  every  other  sum  for  which  he  is  then  bail, 
except  when  the  sum  swoi'n  to  exceeds  one  thousand 
pounds,  when  it  shall  be  sufficient  for  the  bail  to 
justifH'  in  one  thousand  pounds  beyond  the  sum 
sworn  to. 

This  Side  is  still  in  force,  and  applies  to  all  the  Divisions  of  the 
High  Court.  See  En.  R.  101  :  and  see  Hide  75  ante.  Where  the 
affidavit  is  insufficient  the  bail  may  justify  in  person  :  Shave  v.  Spode, 
2  M.  &  W.  42,  but  the  defendant  will  not  in  that  case  be  entitled  to 
the  costs  of  justification  :  Stevens  v.  Miller,  lb.  368  ;  and  see  Hule  83. 

Two  days'  notice       85-  It  shall   be  Sufficient  in  all  cases  if  notice  of 

of  justification  is 

sufficient  justification  of  bail  be  given  two  days  before  the  time 

of  justification. 

This  Sule  appears  to  be  still  in  force,  and  to  apply  to  all  Divisions 
of  the  High  Court.     See  En.  R.  102. 

fnrtify  wi'thta'!        ®^'  ^^  ^^^  ^^^^^'  ^^^^  *°  *^®  action  shall  be  justified, 
days  after  excep-  when  required,  within  four  days  after  exception  .before 
a  Judge  at  Chambers,  both  in  term  and  vacation. 

This  Bule  appears  to  be  still  in  force,  and  to  apply  to  aU  Division* 
of  the  High  Court.     See  En.  R.  103. 


Bail,  though  87.  Bail,  though  rejected,  shall  be  allowed  to  render 

rejected,  may  ^  •        -        i  •    i  At;j_iu.ci. 

render  their"       the  principal  without  enterino;  into  a  fresh    recoo-ni 

pnocipal,  o  ^^-'^j.iA— 

zance. 
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This  Rule  appears  to  be  still  in  force,  and  to  apply  to  all  Divisions 
of  the  High  Court.     See  En.  E.  104. 

88.  When  the  plaintiff  proceeds  by  action  on  the  when  action 

commeijced 

recognizance  or  bail,  the  bail  shall  be   at  liberty  to  against  baii.they 

...  •'  may,  within  8 

render  their  principal  at  any  time   within  the  space  dajs  after  eer- 

■*■  ^  "^  ^  Tice  of  writ,  ren- 

of  eight  days  next  after  the  service   of  the  process  aer  their  prinei- 

^  •'  ^  pal,  and  there- 

upon them,   but  not  at  any  later   period,  and  upon  upon  proceeding* 

^  *i  1.  '  r         may  he  stayed. 

notice  thereof  given,  the  proceedings  shall  be  stayed 
upon  payment  of  the  costs  of  the  writ  and  service 
thereof  only. 

This  Rule  appears  to  be  still  in  force,   and  to  apply  to  all  Divisions 
of  the  High  Court,  but  see  Rule  S.  C.  428.     See  En.  E.  108. 

Where  after  due  notice  of  render,  plaintiflf  proceeded  to  judgment,  plaintiff  pro- 
the  proceedings  were  stayed,   and  the  costs  incurred  subsequent  to  nofee  ofriTuder 
notice,  disallowed  :    Wright  v.  Tucker,  6  U.  C.  Q.  B.  24.     The  Court  not  entitled  to 
will  not  interfere  to  stay  proceedings  where  the  render  is  made  after  ly  incurred, 
the  time  limited  by  this  Rule  :  Ready.  Scovill,    16  U.  C.  Q.  B.  453. 
Where  there  is  doubt  as  to  the  validity  of  an  alleged  render  of  the  Proceedings  not 
principal,  a  Judge  in  Chambers  will  not  order  anexoneretur,  but  will  of^render^iiues- ^ 
leave  the  bail  to  plead  :  Blackman   O'Oorman,  5  XJ.   C.  L.  J.  161 ;  tioned. 
Potts  V.  Baird,  7  P.  K.  113. 

89.  Bail  shall  only  be  liable  to  the  sum  sworn  to  by  Ban,  extent  of 
the  affidavit  of  debt,  and  the  costs  of  suit,  not  exceed- 
ing in  the  whole,  the  amount  of  their  recognizance. 

This  Rule  appears  to  be  still  in  force,  and  to  apply  to'all  Divisions 
of  the  High  Court.     See  En.  E.  109. 

90-  To  entitle  bail  to  a  stay  of  proceedings,  pending  staying  prooeed- 
a  writ  of  error  or  appeal,  the  application  must  be  made  p°eli. '"'°  ™^  *'"' 
before  the  time  to  surrender  is  out. 

This  Rule  appears  to  be  still  in  force,  and  to  apply  to  all  Divisions 
of  the  High  Court.     See  E.  E.  110. 

91.  Whenever  two  or  more  notices  of  justification  coats  of  pnnr 
of  bail  shall  have  been  given  before  the  notice  on 
which  bail  shall  appear  to  justify,  no  bail  shall  be 
permitted  to  justify  without  first  paying  (or  securing 
to  the  satisfaction  of  the  plaintifi',  his  attorney,  or 
agent)  the   reasonable    costs    incurred    by  such  prior 
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notices,  although  the  names  of  the  parties  intended 
to  justify,  or  some  of  them,  may  not  have  been  changed, 
and  whether  the  bail  mentioned  in  any  such  prior 
notice  shall  not  have  appeared,  or  shall  have  been 
rejected. 

It  is  doubtful  whether  this  i?«fe  is  not  now  superseded  by  Bule  S. 
C.  428  making  the  costs  of  all  proceedings  in  the  discretion  of  the 
Court.     See  En.  E.  111. 

EJECTMEISTT. 
In  actions  to  re-       92-  No  judgment  in  ejectment  for  want  of  appear- 
judge's  order ne-  auce  Or  defence,  whether  limited  or  otherwise,  shall  be 

cessary  to  sign  rY^  i       •        r     -i  ■  c 

judgment  where  siffned  without  first  filing  an  affidavit  of  the  service  oi 

vrit  not  person-       ^  °  ., 

ally  served.  ^i^g  Writ,  accordiug  to  the  Common  Law  Procedure 
Act,  1856,  together  with  the  writ  or  a  copy  thereof  (a), 
where  there  is  a  limited  defence,  or  where  personal 
service  has  not  been  effected,  without  first  obtaining  a 
Judge's  order,  or  a  rule  of  Court  authorizing  the  sign- 
ing such  judgment,  which  said  rule  or  order,  or  a 
duplicate  thereof,  shall  be  tiled  together  with  the  writ. 

Where  the  writ  in  an  action  to  recover  land  is  served  by  posting  a 
copy  upon  the  door  of  the  dwelling-house,  or  other  conspicuous  part 
of  the  property  ■  see  Jiide  S.  0.  43,  there  the  latter  part  of  this 
Bale  92  appears  to  apply,  and  an  order  to  enter  judgment  is  neces- 
sary:  see  Maclennan,  2nd.  ed.,  188  :  see  also  Bules  S.  C.  76,  77,  209, 
210. 

Kule  93  provided  that  where  h  person  not  named  in  the  writ, 
in  ejectment  has  obtained  leave  of  the  Court,  or  a  Judge,  to  appear 
and  defend,  he  shall  enter  an  appearance  according  to  the  Common 
Law  Procedure  Act,  1856,  entitled  in  the  action  against  the  party  or 
parties  named  in  the  writ  as  defendant  or  defendants,  and  shall  forth- 
with give  notice  ofjsuch  appearance  to  the  plaintiff's  attorney  or  to  the 
plaintiff,  if  he  sues  in  person  :  its  provisions  are  now  superseded  by 
Rules  S.  C.  62,  63,  64,  65. 

Rule  94  provided  that  if  the  plaintiff  in  ejectment  appears  at  the 
trial,  aud  the  defendant  does  not  appear,  the  defendant  shall  be 
taken  to  have  admitted  the  plaintiff's  title,  and  the  verdict  shall  be 
entered  for  the  plaintiff  without  producing  any  evidence,  and  the 


Rules  9.S-94  not 
in  force. 


(a)  The  wording  of  the  Bale  appears  defective,  the  word 
or  "  or, ''  appears  to  be  wanting  here. 


'  and" 
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plaintiff  shall  have  judgment  for  his  costs  of  suit  as  in  other  cases  : 
its  provisions  are  now  superseded  by  Sule  S.  0.  268,  J.  J.  s.  44  ;  and 
see  Euk  S.  C.  148. 

PENAL  ACTIONS,  COMPOUNDING  OF. 
95-  Leave  to  compound  a  penal  action  shall  not  be  Leavetocom- 

1  ,        r»      1  1  1        pound  penal 

given  m  cases  where  part  oi  the  penalty   goes  to  the  actions  not  to  be 
Crown,  unless   notice  shall   have  been   given   to   the  notice  to  Atior- 
proper  officer,  but  in  other  cases  it  may. 

This  Side  appears  to  be  still  in  force,  and  to  apply  to  all  the  Divi- 
sions of  the  High  Court.     See  En.  E.  118. 

By  18  Eliz.  o.  5.,  s.  3,  no  penal  action,  by  a  common  informer,  can 
be  compromised  without  the  leave  of  the  Court.  This  Statute  is  in 
force  in  this  Province  :  Bkeher  v.  Meyers,  6  U.  C.  Q.  B.  134. 

Where  the  Crown  is  concerned,  the  consent  of  the  Attorney  General 
must  be  procured :  Howard  v.  Sowerby,  1  Taunt.  103.  Leave  is 
not  necessary  in  actions  by  the  party  aggrieved :  Kirkham  v.  Wheeley, 

1  Salk  30.    It  is  entirely  in  the  discretion  of  the  Court  to  grant  it,  or  Leave  whec 
not  ;  Maughan  v.  Walker,  5  T.  R.  98  ;  Sheldon  v.  Mumford,  5  Taunt,   ffr^n'cd- 
268.      Where  the  sum   offered  is  so  small  as  to  indicate  collusion, 

leave  will  be  refused  :    Wood  v.   Cassin,  2  W.   Bl.   1157.     Leave  will 
not  be  granted  until  after  the  statement  of  defence  :  Sex  v.  Collier, 

2  Dowl.  481,  and  see  Sex\.  Crisp,  1  B.  &  Al.  282. 

Leave  was  given  to  compromise  a  penal  action  brought  under  32 
Hen.  VIII,  c.  8,  for  buying  pretended  titles,  on  paying  the  Crown's 
share  into  Court :  May  g.  t.  v.  Dettrick,  5  0.  S.  77. 

A  promise  founded  on  the  compromise  of  a.  penal  action  without 
the  leave  of  the  Court  is  void  :  Hart  v.  Meyers,  7  U.  C.  Q.  B.  416. 

The  provision  of  32  Vict.  c.  32  (0.),  regulating  taverh  and  shop 
licenses,  and  forbidding  the  compromise  of  offences  under  the  Act, 
and  imposing  a  punishment  of  imprisonment  for  three  months  in  the 
common  jail  on  any  party  who  should  be  a  party  to  such  compro- 
mise, was  held  not  to  be  uUra  vires  of  the  Provincial  Legislature  : 
Eegina  v.  Boardman,  30  U.  C.  Q.  B.  553.  An  action  for  a  penalty  Where  action  by 
imposed  by  a  statute  cannot  be  brought  by  a  common  informer  unless  "."former  will 
the  statute  imposing  the  penalty  so  provides  either  expressly,  or  by 
implication :  Bradlaugh  v.  Clarke,  8  App.  Cas.  637 ;  48_L.  T.  N.  S. 
681  ;  52  L.  J.  Q.  B.  505. 

Where  the  statute  does  not  authorize  an  action  by  a  common 
informer,  the  penalty  can  only  be  recovered  in  a  proceeding  at  the 
suit  of  the  Crown  :  lb. ;  but  see  Shrigley  v.  Taylor,  4  0.  B.  396. 

The  Court  refused  to  set  aside  a  judgment  of  non  pros  regularly 
signed  in  a  penal  action  :  McClenigan  v.  McLeod,  8  U.  C.  L.  J.  233  ; 
3  P.  R.  13. 
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A  plaintiff  may  be  non-suited  in  a  qui  tarn  action :  Ramsay  v.  Jones, 
21  TJ.  C.  Q.  B.  370. 

Buieforoom-  Qg    The  vulc  for  coiBpoundinff  any  Qtti  tam  actioii 

pouoJiog  peual  "  f-  i  n    p        t        ,       ,i  v, 

action,  form  of.  ^g,\i  express  therein  that  the  detendant  thereby 
undertakes  to  pay  the  sum  for  which  the  Court  has 
given  him  leave  to  compound  such  action. 

This  Rule  appears  to  be  still  in  force  in  all  the  Divisions  of  the 
High  Court.  See  En.  R.  120.  The  payment  of  such  sum  might 
formerly  be  enforced  by  attachment ;  Regina  v.  Clifton,  5  T.  E.  257  > 
but  see  now  R.  S.  0.  u.  67,  s.  10. 

Queen's  proper-        w _  Whcu  Icavc  is  fflvcn  to  compouud  a  penal  action, 

tiOD  of  composi-  ^  ^  i      n     l 

ciCTk'of^ Crown"  ^^  Qucen's  proportion  of  the  composition  shall  be 
paid  into  the  hands  of  the  Clerk  of  the  Crown  of  the 
Court  granting  such  leave,  for  the  use  of  Her  Majesty. 

This  Rule  appears  to  be  still  in  force  in  all  the  Divisions  of  the 
High  Court.     See  En.  R  120  ;  Brown  v.  Baiky,  4  Burr.  1929. 

PRISONERS,  AND  PROCEEDINGS  AGAINST  THEM. 
Buiefordis-  QR.  Evcrv  rulc  or  order  of  a  Judeje  directing  the 

charge  of  defend-  ""J  &  O 

ant  out  of  cuato-  discharge  of  a  defendant  out  of  custody,  upon  special 

dy,  to  direct  sur  '^  .y         i  i 

persedeM  to  is-  ij^il  being  put  in  and  perfected,  shall  also  direct  a 
supersedeas  to  issue  forthwith. 

This  Rule  is  still  in  force,  and  applies  to  all  the  Divisions  of  the 
High  Court.     See  En.  R.  124  ;  Har.  C.  L.  P.  Act,  2nded.,  35. 

Tim?  '"^PJ":  I         99.  The  plaintiff  shall  proceed  to  trial  or  final  judg- 
when  defendant   ment  atrainst  a  prisoner  in  the  term  next  after  issue  is 

in  custody.  ^  ^ 

joined,  or  at  the  sittings,  or  assizes,  next  after  such 
term,  unless  the  Court  or  a  Judge  shall  otherwise  order, 
and  shall  cause  the  defendant  to  be  charged  in  execution 
within  the  term  next  after  such  trial,  or  judgment. 

This  Rule  would  seem  to  be  still  in  force,  terms  though  abolished 
still  exist  as  a  measure  of  time  :  see  J.  A.  a.  18.  The  time  for  pro- 
ceediug  to  trial  in  ordinary  cases  is  now  governed  by  Rule  S.  O.  255. 

Where  a  defendant  is  ordered  to  be  discharged  because  plaintiff  has 
not  charged  him  in  execution  in  due  time,  he  cannot  be  thereafter  ar- 
rested on  the  same  judgment :  Burn  v.  Straight,  5  0.  S.  523  ;  and  see 
Wheatley  v.  Sliarpe,  8  P.  R.  307  ;  Oolding  v.  Mackie,  lb.  237. 

See  Rob.  (S;  Jos.  Digest,  3060. 
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100    In  all  cases  in  which  a  defendant  shall  have  Time  for  deliver- 
ing statement  of 

been,    or  shall  be,  detained  in  prison  on  any  writ  of  oia'™  when  de- 

^  '^  fendant  in 

capias,  or  being  arrested  thereon,  shall  go  to  prison  for  custody, 
want  of  bail,  and  in  all  cases  in  which  he  shall  have 
been  or  shall  be  rendered  to  prison  before  declaration 
on  any  such  process,  the  plaintiff  in  such  process  shall 
declare  against  such  defendant  before  the  end  of  the 
next  term  after  such  arrest  or  detainer,  or  render  and 
notice  thereof,  otherwise  such  defendant  shall  be  en- 
titled to  be  discharged  from  such  arrest  or  detainer, 
upon  entering  a  common  appearance,  unless  further 
time  to  declare  shall  have  been  given  to  such  plaintiff 
by  rule  of  Court  or  order  of  a  Judge. 

This  Bule  appears  to  be  still  in  force.  The  time  for  delivery  of  a 
statement  of  claim  in  ordinary  cases  is  now  regulated  by  Bule  8.  C. 
131,  150,  158.  The  object  of  this  Stile  is  to  hasten  proceedings 
against  prisoners  :  Glenn  v.  Box,  3  V.  C.  Q.  B.  1 82  ;  B.  S.  0.  c. 
50,  s.  37  ;  Tyson  v.  McLean,  1  P.  R.  339  ;  Bamberg  v.  Salomon,  3 
U.  C.  L.  J.  69;  Olennie  v.  Boss,  3  P.  R.  289;  10  U.  C.  L.  J.  105.  If  the 
defendant  be  out  on  bail  the  Bule  does  not  apply :  Olenn  v.  Box,  supra. 

The  pendency  of  proceedings  to  set  aside  the  capias,  and  arrest 
was  held  to  be  no  excuse  for  not  declaring  within  the  time  limited  : 
HoiLtaling  v.  Cuttle,  6  P.  E.  251. 

SHERIFFS— RULES  TO  RETURN  WRITS,  &c. 
101-  All  rules   upon  sheriffs  to  return  writs,  or  to  Euies  to  return 
bring  in  the  bodies   of  defendants,  shall  be  six  day  body,'  to  be  six 
rules,  and  shall  be  issued  from  the  same  ofSce  whence 
the  writ  was  sued  out. 

This  Rule  appears  to  be  stiU  in  force,  and  will  now  doubtless  be 
held  applicable  in  all  the  Divisions  of  the  High  Court.  The  rule 
may  be  obtained  on  praecipe,  see  next  Rule. 

102.  No  Judge's  order  shall  issue  for  the  return  of  ««'«»  for  '•e-.arn 

°   .  .  of  writs,  &c.,  to 

any  writ,  or  to  bring  in  the  body  of  the  defendant,  but  ''^  ''*''  ''*''  '"^^'^' 
a  side  bar  rule  shall  issue  for  that  purpose  in  vacation 
as  in  term,  which  shall  be  of  the  same  force  and  effect 
as  side  bar  rules  made  for  that  purpose  in  term. 

This  Bule  is  still  in  force,  and  applies  to  all  the  Divisions  of  the 
High  Court.     See  En.  R.  132. 
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sheriffto  fije  JOS.  The   sheriff  shall   file    the  writ   in    the    office 

writ  ID  oflice  — .w— ' 

S'^ton'isFuel  f^o™  which  the  rule  to  return  the  same  was  issued,  ai 
the  expiration  of  the  rule,  or  as  soon  after  as  the  office 
shall  he  open,  and  the  officer  with  whom  it  is  filed 
shall  indorse  the  day  and  hoar  when  it  was  filed. 

This  Rvle  is  still  in  force,  and  applies  to  all  the  Divisions  of  the. 
High  Court. 

Rule  104  not  in        Rulo  104  i^rovided  that  in  case  a  rule  to  bring  in  the  body  of  a. 

°''  defendant  shall  expire  in  vacation,  having  been  duly  served,  but  not 

having  been  obeyed,   an  attachment  shall  issue  for  disobedience  of 

such  rule,  whether  the  rule  shall  or  shall  not  have  been  obeyed  in  the- 

meantime. 

This  Rule  is  now  obsolete,  an  order  for  an  attachment,  to  be  obtained 
on  notice,  beingnow  necessary  in  all  oases  :  RuleS.G.  365;  Holmested's. 
Manl.  Pp.  150  ;  Jupp  v.  Cooper,  5  0.  P.  D.  26. 

Arrest  by  sheriff        105.   Where   any  sheriff,  before    his   going   out    of 

before  going  out  o         o 

of  office-,  rule  to  officB,  shall    arrcst    any  defendant,  and   take    a    bail 

bring  in  body.  . 

bond  and  make  a  return  of  cepi  corpus,  he  shall  and 
may,  within  the  time  allowed  by  law,  be  called  upon 
to  bring  in  the  body  by  a  rule  for  that  purpose,  not- 
withsanding  he  may  be  out  of  office  before  such  rule 
shall  be  gianted. 

This  Rule  is  still  in  force,  and  applies  to  all  the  Divisions  of  the 
High  Court. 

IRREGULARITY. 
motfonYo*fet  l^^'  '^^  application  to  set  aside  process  or  proceed- 

fef'to^brmadr  ings   for  irregularity  shall  be  allowed,  unless    made, 
promptly.  -within  a  reasonable  time,  nor  if  the  party  applying 

has  taken  a  fresh  step  after  knowledge  of  the  irregu- 
larity. 

This  Rule  appears  to  be  still  in  force,  and  applicable  to  all  Divisions, 
of  the  High  Court.  See  En.  R.  135,  and  see  vol.  1,  pp.  1-49-150;  Kin- 
V.  Bowie,  3  U.  C.  L.  J.  150 ;  Richmond  v.  Proctor,  lb.  202. 

If  an  objection  can  be  waived,  it  amounts  to  an  irregularity,  if  not, 
it  is  a  nullity  :  Bank  of  Upper  Canada  v.  VanVoorish,  4  U.  C.  L.  J. 
232.  The  tendency  of  the  oases  is  fo  consider  defects  as  irregularities, 
rather  than  nullities  :  Herr  v.  Douglas,  4  P.  R.  102.  A  stranger 
cannot  set  aside  proceedings  for  irregularity :    Perrin  v.   Bowes,   5 
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U.  0.  L.  J.  138 ;  Balfour  v.  Ellison,  8  U.  C.  L.  J.  330 ;  McKenzie  v 
Harris,  10  U.  C.  L.  J.  213 ;  NicliolU  v.  JSfichoUs,  3  P.  R.  201  (see' 
however,  Bonistiel  v.  McMasler,  6  0.  S.  32;  ;  unless  they  are,  in 
effect,  fraudulent :  McDonald  v.  Boice,  12  C4r.  48  ;  and  see  Martin 
V.  Boidanger,  8  L.  R   App.  296. 

107-  Where    a    summons    is    obtained  to  set  aside  objections  to  be 

stated  in  sum- 

proceedings    for    irregularity,  the    several    objections  mons. 
intended  to  be  insisted   on    shall   be    stated    therein 

This  Rule  is  still  in  force  and  applicable  to  all  the  Divisions  of  the 
Kigh  Court.  Motions  are  now  made  on  notice,  except  apjilications 
before  C.  G.  Judges,  or  Local  Masters.  A  notice  of  motion  should 
specify  the  irregularity  complained  of,  but  if  it  sufficiently  appear 
in  the  affidavit  filed  in  support  of  the  motion  and  referred  to  in  the 
notice  as  disclosing  the  grounds  of  the  motion,  that  has  been  held 
sufficient  :  Blain  v.  Blaiii,  9  P.  R.  269  ;  see  En.  R.  136,  and  see  vol. 
1,  p.   149. 

108-  In  all  cases  where  a  rule  is  obtained  to  sliow  Costs. 
cause  why  proceedings  should  not  be  set  aside  for 
irregularity  with  costs,  and  such  rule  is  afterwards 
discharged  generally  without  any  special  directions 
upon  the  matter  of  costs,  it  is  to  be  understood  as 
discharged  with  costs. 

This  Rule  appears  to  be  still  in  force.     See  Ride  S.  C.  445. 

AFFIDAVITS. 
Kule  109  provided  that  the  addition  and  true  place  of  abode  of  _  .     loo—ii- 
every  person  making  an  affidavit  shall  be  inserted  therein,  and  is  now  not  in  force, 
superseded  by  Rule  iS.  0.  465. 

Kule  110  provided  that  in  every  affidavit  made  by  two  or  more 
deponents,  the  names  of  the  several  persons  making  such  affidavit 
shall  be  written  in  the  jurat,  and  is  now  superseded  by  Rvle  S,  C.  466. 

Rule  111  provided  that  no  affidavit  shall  be  read  or  made  use  of 
m  any  matter  depending  in  Court,  in  the  jurat  of  which  there  shall 
be  any  interlineation  or  erasure,  and  is  now  superseded  by  Ride  S. 
O.  468. 

Kale  112  provided  that  "every  affidavit,  sworn  within  this  Province, 
to  be  hereafter  used  in  any  cause  or  civil  proceeding,  shall  be  written 
in  a  plain  legible  hand,  and  shall  be  drawn  up  in  the  first  person,  and 
shall  be  divided  into  paragraphs,  and  every  paragraph  shall  be  num- 
bered consecutively,  and  as  nearly  as  may  be  shall  be  confined  to  a 

5 
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diatinot  portion  of  the  subject.  No  costs  shall  be  allowed  for  any 
affidavit  or  part  of  an  affidavit  substantially  violating  this  rule  ;  nor 
shall  any  affidavit  violating  this  rule  be  used  on  any  motion  to  obtain, 
or  to  show  cause  against  a  rule  nisi,  without  the  express  permission 
of  the  Court."  It  appears  to  be  now  superseded  by  Sule  S.  C.  464, 
which  however  does  not  expressly  require  affidavits  to  be  written  in 
' '  a  plain  legible  hand. " 

Rule  113  provided  that  when  any  affidavit  is  sworn  before  any 
Judge,  or  any  commissioner,  by  a  person  who  from  his  or  her  signature 
appears  to  be  illiterate,  it  shall  be  certified  in  the  jurat  that  the 
affidavit  was  read  in  the  presence  of  the  party  administering  the  same 
to  the  party  making  the  same,  and  that  such  last  mentioned  party 
seemed  perfectly  to  understand  the  same,  and  also  wrote,  or  made,  his 
or  her  signature,  or  mark,  in  the  presence  of  the  party  administering 
the  oath.     It  is  now  superseded  by  Bide  S.  C.  469. 

No  affldnvit  to  be      114.  No  affidavit  shall  be  read  or  made  use  of  for 

awoFQ  before  at- 
torney of  the       any  purpose,  if  sworn  before  tlie  attorney  of  the  party 

party  on  whose  ./    i        i  '  ^  i  »/ 

behalf  it  is  filed,  in  the  causB  on  whose  behalf  such  affidavit  is  made, 

except  atfidaTits 

to  hold  to  bail,     or  before  the  clerk,  or  partner,  of  such  attorney;  but 
this  rule  shall  not  extend  to  affidavits  to  hold  to  bail. 

This  Rule  is  still  in  force,  and  applies  to  all  the  Divisions  of  the 
High  Court :  see  Eng.  E.  137  ;  Duke  of  Northumberland  v.  Todd,  7 
Chy.  D.  777  ;  Dunn  v.  McLean,  6  P.  R.  95 ;  9  C.  L.  J.  212,  as  to 
persons  authorized  to  take  affidavits  in  Ontario  :  see  if.  S.O.  u.  63; 
45  Vict.  c.  11  sec.  1,  (0):as  to  persons  authorized  to  take  affidavits 
abroad  for  use  in  Ontario  :  see  U.S.  0.,  c.  62,  s.  38. 

Rule  liB  not  in        Rule  115  provided  that  an  affidavit  sworn  before  a  Judge  of  either 

f""^^-  of  the  Courts  shall  be  received  in  the  Court  to  which  such  Judge 

belongs,  though  not  entitled  of  that  Court,   but  not  in  any  other 

Court,  unless  entitled  of  the  Court  in  which  it  is  to  be  used,  and  is 

now  obsolete. 

Where  special  116.  Where  a  special  time  is  limited  for  filing  affi- 

flihiK  affldavits!^    davits,  no  affidavit  filed  after  that  time  shall  be  made 
subsequently  not  USB  of  in  Court,  Or  bcfore  the  Master,  unless  by  leave 

to  be  used.  e    n        r^  ,  -r     i 

01  the  (Jourt,  or  a  Judge. 

This  Hule  is  still  in  force,  and  appHes  to  all  the  Divisions  of  the 
High  Court :  see  En.  E,.  143. 

Rules  founded  on      117-  No  rule,  which  the  Court  has  granted   upon 

affldavit  to  be  of,         „  J.  „  °  '^ 

no  force,  unless   the  loundation  or  any  affidavit,  shall  be  of  any  force 

affidavit  sworn  l  .ai  n        ■  i  J  " 

before  rule  moved  unless  sucfi  affidavit  shall  havB  been  actually  made. 
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iDefore    such    rule  was    moved    for,  and    produced   in 
<Dourt  at  the  time  of   making  the   motion. 

This  Rule  is  still  in  force,  and  applies  to  all  Divisions  of  the  High 
■Court :  see  En.  R.  146. 

118-  In  all  cases  in  which  a  defendant  appears  in  Applications  to 
person,  and  an  application  is  made  to  the  Judge  oi 
the  proper  County  Court  for  any  summons  under  the 
-authority  of  the  Common  Law  Procedure  Act,  1856, 
which  ought  to  be  served  on  the  defendant,  the  affi- 
davit on  which  the  plaintiff  grounds  his  application 
shall,  among  other  things,  state  that  the  defendant 
resides  at  some  place  within  the  jurisdiction  of  such 
County  Court. 

This  Rale  would  appear  to  be  still  in  force,  and  to  apply  to  all  the 
Divisions  of  the  High  Court ;  see  Rules  S.  C.  422-423 ;  Holmested's 
Manl.  Pr.  213-214. 

RULES,  SUMMONSES,  AND  ORDERS. 
119.  Every  rule  of  Court  shall  be  dated  the  dav  of  Rules  to  be  dated 

■^  ''  the  day  they  are 

the  month  and  year  on  which  the  same  is  drawn  up,  '*'■'''"'  "^p- 
and  need  not  specify  any  other  time  or  date. 

This  Rule  is  still  in  force,  and  applies  to  all  the  Divisions  of  the 
High  Court  :  see  En.  R.  149. 

120-  All  rules  which  by  the  English  practice  may  Rules wwch  by 

bi       1  1  ,  i>  'IP  Kuglish  practice 

e  had  as  a  matter  oi  course  upon  signature  oi  coun-  ave  granted,  of 

sel  at  side  bar,  or  are  given  by  the  Master,  Clerk  of  granted  by  oierks 

the  Papers,  or  Clerk  of  the  Rules,  in  England,  are  to  sam4 manner. 

be  given   by  the  Clerks  of  the  Crown  and   Pleas,  or 

their  deputies,  in  the  same  manner,  and  the  same  may 

issue  on  any  day  in  term,  or  in  vacation. 

This  Rule  is  still  in  force,  and  applies  to  all  the  Divisions  of  the 
High  Court,  &o.,  its  provisions  extend  to  Local  Registrars,  and 
Deputy  Registrars,  of  the  High  Court,  as  -well  as  the  Deputy  Clerks 
of  the  Crown,  Rule  S.  C.  417. 

121.'  A  rule  may  be  enlarged  if  the  Court  think  fit,  Euie  may  be 

.   .         ,  ..  enlarged  Tvilhout 

Without  notice.  notice. 

This  Rule  is  still  in  force  and  applies  to  all  the  Divisions  of  the 
High  Court.     See  En.  R.  151. 
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to  wefarSe       122.  All  enlarged  rules  shall  be  drawn  up  for  the 
ensifingte™!'     ^''st  day  in  the  ensuing  term,  unless  otherwise  ordered 
by  the  Court. 

It  is  doubtful  how  far  this  Hule  is  now  in  force,  terms  having  been 
abolished.  In  cases  which  have  been  entered  on  the  general  list  of 
causes,  it  is  no  longer  necessary  ,to  issue  enlarged  rules  :  see  JRulfi 
2  of  1st  Dec.  1875,  post  p.  575. 

Rule  123  Qot  in  Rule  123  provided  that  it  shall  not  be  necessary  to  issue  more 
than  one  summons  for  attendance  before  a  Judge  upon  the  same 
matter,  and  the  party  taking  out  such  summons  shall  be  entitled  to 
an  order  on  the  return  thereof,  unless  cause  is  shewn  to  the  con- 
trary, and  is  now  obsolete,  the  present  procedure  being  a  notice  of 
motion  in  lieu  of  a  summons  :  see  Stile  8.  C.  405. 

attendMira"'  ^  124.  An  attendance  on  a  summons,  or  on  an  appoint- 
p"oki"men't°i8 "''"  ^^^^  before  a  Master,  for  half  an  hour  next  imme- 
fuffioient.  diately  fVillowing  ohe  return  thereof,  shall  be  deemed  a 

sufficient  attendance. 

This  Utile  appears  to  be  still  in  force,  and  to  apply  to  all  the 
Divisions  of  the  High  Court,     See  En.  R.  154. 

The  same  practice  prevails  as  regards  attendances  before  the 
Taxing  Officers,  and  on  motions  in  Chambers. 

m°e"Ta°obemef  ^^^  ^^^  Written  cousents,  upon  which  orders  for 
signing  judgments  are  obtained,  shall  be  filed  and  pre- 
served by  the  clerk  of  the  Judge's  Chambers. 

This  Rule  appears  to  be  still  in  force,  and  applies  to  all  the  Divisions 
of  the  High  Court.     See  En.  E.  155. 
One  partner  can-       One  partner  has  no  implied  authority  to  consent  to  an  order  for 
judg-menTagainst  judgment  in  an  action  against  himself  and  his  co-partner  :    Hnm- 
co-partner.  Itridge  \ .   De  la  Crotiee,   3  C.  B.  742. 

I^perrfbyatro".  ^^^  ^^  actious  in  Avhich  the  defendant  has  ap- 
mor'^eyTe^i  P^ared  by  attorney,  no  such  order  shall  be  made  unless 
'"''y-  the  consent  of  defendant  be  given  by  his  attorney   or 

agent. 

This  Rule  is  still  in  force,  and  applies  to  all  the  Divisions  of  the 
High  Court.     See  En.  E.  156. 

Where  a  defendant  has  appeared  by  solicitor,  it  is  irregular  for 
such  party,  so  long  as  the  solicitor  continues  on  the  record,  to  act  in 
person  :    Teatman  v.  Snow,  42  L.  T.  N.  S.  402. 
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127-  Where  the  defendant  has  not  appeared,  or  has  "hen  defendant 

^  has  not  appeared, 

appeared  in  person,  no  such  order  shall  be  made,  unless  or  appears  in 

person,  consent 

the  defendant  attends  the  Judse  and  gives  his  consent  to  judgment  how 

o  o  given. 

in  person,  or  unless  his  written  consent  be  attested  by 
an  attorney  acting  on  his  behalf,  unless  the  defendant 
is  a  barrister  or  attorney. 

This  Hule  appears  to  be  still  in  force,  and  applicable  to  all   the 
Divisions  of  the  High  Court.     See  En.  R.  157. 

Rule  128  provided  that  where  a  Judge's  order  is  made  during  Rules  128-1.30  not 
vacation  it  shall  not  be  made  a  rule  of  Court  before  the  next  term  '°  f"^"^- 
unless  in  any  case  otherwise  provided  for  by  statute,  and  appears  to 
be  obsolete  :  see  BuU  S.  0.  357.  It  is  no  longer  necessary  to  make 
a  Judge's  order  a  rule  of  of  Court :  Arch.  Q.  B.  Pr.  29-30  ;  Salm 
Kyrburg  v.  Posnanski,  13  Q.  B.  D.,  211.  An  action  will  now  lie  on 
a  Judge's  order  :  Philpott  v.  Lehain,  35  L.  T.  N.  S.  855  ;  20  So.  J. 
605  ;  and  a  Judge's  order  maybe  now  enforced  by  attachment,  which 
ii  Judge  in  Chambers  may  order  to  issue,  Salm  Kyrhurfj  v.  Posnanski, 
Mipra. 

Rule  129  provided  that  when  a  Judge's  order,  or  order  of  nisi 
pritis  is  made  a  rule  of  Court,  it  shall  be  a  part  of  the  rule  that  the 
costs  of  making  the  order  a  rule  of  Court  shall  be  paid  by  the  party 
against  whom  the  order  is  made,  provided  an  affidavit  be  made  and 
filed  that  the  order  has  been  served  on  the  party,  his  attorney  or 
agent,  and  disobeyed,  and  appears  to  be  obsolete  :    see  Bule  S.  C.  357. 

Rule  130  provided  that  rules  to  shew  cause  shall  be  no  stay  o  f 
proceedings  unless  two  days'  notice  of  the  motion  shall  have  been 
served  on  the  opposite  party,  except  in  the  cases  of  rules  for  new 
trials,  or  to  enter  verdict,  or  non-suit,  motion  in  arrest  of  judgment, 
or  for  judgment  no7i  obstante  veredicto,  or  to  set  aside  an  award,  or 
-to  enter  a  suggestion,  or  by  the  special  direction  of  the  Court.  It 
appears  to  be  now  obsolete. 

Rules   nisi  are  now  abolished  in  all  cases,  except  on  motions  for  Notices  to  be  In 
new  trials  in  cases  tried  by  a  jury,  and  on  motions  to  quash  by-laws        writing 
see  Rules  S.  C.  405,  308,  313. 

NOTICES— SERVICE  OF,  AND  OP  RULES,  PLEADINGS,  &c. 

131.  All  notices  required  by  these  rules,  or  by  the  Notices  to  be  in 
practice  of  the  Court,  shall  be  in  writing. 

This  Rule  is  still  in  force  :  see  also  Rale  S.  G.  451. 

A  verbal  notice  to  produce  was  held  insufficient :  Provincial  Ins- 
Vo.  V.  Shaw,  19  U.  0.  Q.  B.  537. 
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Rules  182.133  Kulc  132  provided  that  a  copy  of  every  declaration,  and  subsequent 

pleading,  shall  be  served  upon  the  opposite  party,  whether  the  case 
be  bailable  or  not  bailable,  and  whether  the  action  be  against  any 
person  having  privilege  or  otherwise,  and  as  well  where  the  plaintiff 
has  entered  an  appearance  for  the  defendant,  as  where  the  defendant- 
has  appeared  in  person,  or  by  attorney.  It  is  superseded  hj  Sules  i?. 
C.  150,  131  :  see  Holmested's  Manl.  Pr.  92. 

Kule  133  provided  that  where  the  residence  of  a  defendant  is 
unknown,  pleadings,  rules,  notices,  and  other  proceedings  may  be 
stuck  up  in  the  proper  office,  but  not  without  previous  leave  of  the 
Oourt  or  of  a  Judge.  It  is  now  superseded  by  Rules  S.  C.  19,  54, 
131  :  see  Holmested's  Manl.  Pr.  92. 

originiii  rule,  or        134.  It  sLall  not  be  necessary  to  the  regular  service 

ordfr,  need  not  '^^  ^ 

be  shown  unless    gf  g,  j-ule  Or  ovder,  that  the  original  rule  or  order  shall 

demanded,eicept  ° 

in  cases  of  at-      \iq  sliowi),  unless  sight  thereof  be  demanded,  except  in 

tacliment.  ?  o  '  r 

cases  of  attachment. 

This  Rule  appears  to  be  still  in  force  and  applicable  to  all  Divisons 
of  the  High  Court :  see  En.  R.  163  ;  Imperial  Bmik  v.  Dkkey,  8 
P.  E.  246. 

Kule  135  related  to  the  time  for  service  of  pleadings,  notices, 
summonses,  orders,  rules,  and  other  proceedings,  and  is  now  super- 
seded by  Rule  S.  C.  459. 

Book  to  be  kept       136-  A.  book  shall  be  kept  by  the  Clerk  of  the  Crown 

by  Clerks  ot  C.&  ^        •' 

P.,  in  which  ad-   of  each  of  the  Courts  in   Toronto,  at  his  office,  to  be 

dresses  of  solicu- 

ors  practising  in  there  inspected  by  any  attorney  or  his  clerk  without 
entered.  fee  or  reward ;  and  every  attorney  practising  in  the 

said  Courts  and  residing  within  the  city  of  Toronto  or 
the  liberties  thereof,  or  having  an  office  and  carrying  on 
his  business  within  the  said  city,  shall  enter  in  such 
book  (in  alphabetical  order)  his  name  and  place  of  busi- 
ness or  some  other  proper  place  within  the  city  where 
he  may  be  served  with  pleadings,  notices,  summonses,, 
orders,  rules,  and  other  proceedings ;  and  as  often  as 
any  such  attorney  shall  change  his  place  of  business  or 
the  place  where  he  may  be  so  served  as  aforesaid,  he 
shall  make  the  like  entry  thereof  in  the  said  book ; 
Service  at  address  and  all  pleadings,  notices,  summonses,  orders,  rules,  and 

given  sufficient,  ,  , .  i  ■   t        , 

other   proceedmgs  which   do  not   require  a   personal 


I'.uit'  135  not  in 
force. 


Change  of  resi- 
dence  to  be 
entered. 
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service  shall  be  deemed  sufficiently  served  on  such 
attorney,  if  a  copy  thereof  shall  be  left  at  the  place 
lastly  entered  in  such  book  vsrith  any  person  resident 
at  or  belonffing  to  such  place  ;  and  if  any  such  attorney  service  how 

°      "  r  '  ./  -I     effected,  where 

shall  neglect  to  make  such  entry,  the  fixing  up  of  any  attomey'n  »d- 

°  •'  o      r  ^    ^l^egg  „„!;  entered 

notice  or  of  the  copy   of  any  pleadings,  notice,  sum-  in  book, 
mons,  order,  rule,  or  other  proceedings  for  such  attorney 
in    the  office  aforesaid    shall   be   deemed  a   sufficient 
service. 

This  Rule  appears  to  be  still  in  force  :  see  C'hy.  Ord.  24,  33,  42,  43 
ante  vol.  1. 

Service  of  agent  is  considered  as  service  on  principal,  and  anything 
subsequently  done,  vrhere  proceedings  are  stayed,  is  irregular :  Pat- 
terson V.  Attrill,  4  U.  C.  Q.  B.  395;  and  see  Withers  v.  Parker,  5 
H.  &  N.  725. 

137-  Every    other  attorney  practising    in    the  said  """''  '"k*""? n"* 
Courts  shall  enter  in  the  .said  book  (in  like  alphabetical  p.,  in  which 

^  ■*■  names  and  ad- 

order)  his  naine  and  place  of  busines.s,  and   also  in  an  Presses  oi  Toron- 

/  J:  '  to  aKcnta  to  be 

opposite  column  the  name  of  some  attorney  having  an  «°*"'"'- 
office  and  carrying  on  business  in  the  city  of  Toronto 
as  his  agent ;  and  all  pleadings,  notices,  summonses, 
orders,  rules  and  other  proceedings  which  do  not  require 
a  personal  service,  shall  be  deemed  .sufficiently  served 
on  such  first  mentioned  attorney,  if  a  copy  thereof 
shall  be  served  on  his  booked  agent  in  manner  mention- 
ed  in    the    next    preceding  rule.     And    if  any    such  Neglect  to  make 

r  o  ^  J  entry  .'effect  of. 

attorney  shall  neglect  to  make  the  entry  in  this  rule 
mentioned,  the  fixing  up  of  any  notice,  or  of  the  copj- 
of  any  pleading,  notice,  summons,  order,  rule,  or  other 
proceeding,  for  such  attorney  in  the  Crown  office  at 
Toronto,  shall  be  deemed  a  sufficient  service.  And  as  change  of  Agent 
often  as  any  such  attorney  shall  change  his  place  of 
business  or  his  agent,  he  shall  make  an  entry  in  the 
said  books  of  such  change,  which  last  entry  shall 
supersede  all  former  ones.  Provided  always  that  in  all 
cases  service  on  the  attorney  at  his  office  or  usual  place 
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Rule  138  aot  iu 
force. 


is  authorized  to 
act,  all  subse- 
quent proceed 
ings,  &c..  to  b 
served  oa 
attorney. 


of  business  in  the  manner  mentioned  in  the  next  pre- 
ceding rule,  instead  of  on  the  booked  agent,  shall  be 
deemed  good  sei'vice. 

This  Rule  appears  to  be  still  in  force  :  see  Ohy.  Ord.  24,  42,  43. 

Rule  138  provided  that  a  party  suing  or  defending  in  person, 
shall,  upon  issuing  any  writ  of  summons,  or  other  proceeding,  or 
entering  an  appearance,  leave  a  memorandum  with  the  clerk,  or  deputy 
clerk,  of  the  Crown,  stating  an  address  at  which  all  pleadings,  notices, 
summonses,  orders,  rules,  or  other  proceedings  not  requiring  personal 
service,  might  be  left,  &c.  It  is  now  superseded  by  Rules  S.  C.  19, 
53,  54. 

Where  after  a  ^39    Jn  all  cascs  where  a  plaintiff  shall  have  sued 

party  has  acted  -*- 

in  person  notice   Q^t  a  Writ  in  persou.  or  a  defendant  shall  have  appear- 

is  given  by  an  ^  ^  ^ 

fs  a°uthorized*to''^  ^^  ^^  persoD,  and  either  party  shall,  by  an  attorney  of 
the  Court,  have  given  notice  in  writing  to  the  opposite 
party,  or  the  attorney  or  agent  of  such  party,  of  such 
attorney  being  authorized  to  act  as  attorney  for  the 
partj'  on  whose  behalf  such  notice  is  given,  all  pleadings, 
notices,  summonses,  orders,  rules,  and  other  proceedings, 
which  according  to  the  practice  of  the  Courts  are  to 
be  delivered  to,  or  served  upon,  the  party  on  whose  be- 
half such  notice  is  given,  shall  thereafter  be  delivered 
to,  or  served  upon,  such  attorney. 

This  Rule,  appears  to  be  still  in  force,  and  applicable  to  all  the 
Divisions  of  the  High  Court  :  see  En.  E,.  167.  In  the  Chancery 
Division  it  has  been  customary  where  a  party,  who  has  been  pre- 
viously acting  in  person,  desires  to  act  by  solicitor,  to  obtain  an 
order  of  course  authorizing  him  to  do  so. 

Notwithstanding  this  Rule,  notice  of  motion  to  attach  a  defend- 
ant must  xisually  be  served  personally,  unless  some  sufficient  reason 
is  shown  for  dispensing  with  personal  service  :  Mann  v.  Perry,  50  L. 
J.  Chy.  251  ;  followed  by  Proudfoot,  J.,  in  Smith  v.  Marrin,  Sept. 
29fch,  1884.  But  notice  of  motion  to  commit  for  non-production,  or 
not  bringing  in  accounts,  in  the  office  of  the  Master,  or  Clerk  of 
Records  and  Writs,  or  Deputy  or  Local  Registrars,  may  be  served  on 
the  solicitor  :  Chy.  Ord.  296,  and  see  Rule  S.  C.  237. 

ATTACHMENT. 
Rule  140  not  in         Rule  140  provided  that  rules  for  attachment  shall  be  absolute  in 
*""=<^-  the  first  instance  in  the  two  following  cases  only  :  1st  for  non-payment 
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of  costs  on  a,  master's  alloccxiur ;  and  2nd,  against  a  sheriEf  for  not 
obeying  a  rule  to  return  a  writ,  or  bring  in  the  body.  It  is  now- 
obsolete.  No  attachment  can  be  issued  without  an  order,  to  be 
applied  for,  on  notice  to  the  party  against  whom  the  writ  is  to  be 
issued  :  Rule  S.  0.  365.  An  attachment  for  non-payment  of  money 
cannot  now  be  granted  :  B.  S.  0.  a.  G7,  s.  10. 

AWARDS. 

141.  Where  a  rule  to  shew  cause  is  obtained  to  set  on  motions  to 

.  .  set  aside  awards, 

aside  an  award,  the  several  obi ectious  thereto,  intended  grounds  tote 

specified. 

to  be  insisted  upon  at  the  time  of  moving  to  make 
such  rule  absolute,  shall  be  stated  in  the  rule  to  shew 
cause. 

It  doubtful  how  far  this  Rule  is  still  in  force  ;  rules  to  show  cause 
are  now  abolished,  except  on  motions  for  new  trials  in  jury  cases, 
and  motions  to  quash  by-laws.  The  objections,  however,  should  now 
be  stated  in  the  notice  of  motion. 

142.  Costs  maybe  taxed  on  an  award,  although  the  costs  may  bstax- 
time  for  moving  to  set  aside  the  award  has  not  elapsed,  tiiough  time  for 

moving  against 
This  Rule  is  still  in  force  and  applies  to  all  the  Divisions  of  the 
High  Court  :  see  En.  E.  170. 

INSOLVENT  DEBTORS 

Rule  143  related   to   affidavits    by   debtors   in   close   custody  in  J'"^'  ^*^>  ''^°' 
execution,  applying  under  the  Common  Law  Procedure   Act,  1856, 
sec,  300  for  their  discharge  from  custody,  and  is  now  effete  ;  sec.  300 
having  been  repealed  by  22  Vic.  c.  96,  s.  22  ;  and  see  now  R.  S.  0. 
,;.  67,  ss.  16-28. 

CLERKS  AND  DEPUTY-CLERKS  OF  THE  CROWN. 

144.  On  every  appointment  made  by  the  Clerks  or  one  appointment 
Deputy  Clerks  of  the  Crown,  the  party  on  whom  the  crown, orseputy 

Till  iiniii  1  •     1  i_   Clerks,  sufficient. 

same  shall  be  served  shall  attend  such  appointment 
without  waiting  for  a  second,  or  in  default  thereof 
such  Clerk,  or  Deputy,  may  proceed  ex  parte  on  the  first 
appointment. 

This  Rule  is  still  in  force,  and  applicable  to  all  the  Divisions  of  the 
High  Court :  see  En.  R.  172.  Half  an  hour's  grace  is  usually  allowed 
tefore  proceeding  in  the  absence  of  the  opposite  party  ;  and  see  Rule 
124  ante,  p.  526. 
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£^e°tranSd '°        145.  No  business  shall  he  transacted  in  any  of  the 

ltteDd"rrce''oj      ofSces  of  the  Courts,  either  in  procuring  or  suing  out 

Sttorneyl  ?r\he   process.  Or  in  entering  judgments  or  taking  any  pro- 

auorney."*™^  °'  ceeding  whatevei'  in  a  cause,  unless  upon  the  personal 

attendance  of  the  party  on  whose  behalf  such  business 

is   required    to    be   transacted,    or  of  the    counsel   or 

attorney  of  such   party,  or   the  clerk  or  agent  of  th& 

attorney,  or  the  clerk  of  the  agent. 

This  Bvle  is  still  in  force,  and  applicable  to  all  the  Divisions  of  the 
High  Court,  and  its  provisions  would  seem  now  to  extend  to  Local 
Registrars,  and  Deputy  Registrars,  Utile  S.  C,  417. 

Putting  paper  Putting  an  appearance  under  the  door  of  the  office  of  a  Deputy- 

office,  or  handing  Clerk  of  the  Crown  during  office  hours,  or  handing  it  to  him  in  the 

same  to  offiecr  ill  street,  was  held  not  to  be  a  due  entry  of  the  appearance  :  Orev  v. 
street,  irregular.  ^  l  l  ^ 

Stamj,  10  U.  C.  L,  .T.  245  ;  and  see  Fralkh  v.  Huffman,  1  C.  L.  Ch. 

R.  SO ;    Campbdl  v.  Madden,  Dra.  2. 

But  the  Court  refused  to  set  aside  .i  fi.  fa.  issued  at  the  officer's 
house  before  office  hours  :  Holker  v.  Fidler,  10  U.  C.  Q   B.  477  ;  and 
see  Hall  v.  Hunter,  5  0.  S.  705. 
Defendant's  at-         Where  a  defendant's  attorney  is  present  at  the  opening  of  the  office 
entu*/d  T'^'"        '"  enter  an  appearance,  or  file  a  statement  of  defence,  and  the  plain- 
precedence,  tiff's  attorney  is  present  to  sign  judgment  for  default,  the  defend- 
ant's attorney  is  entitled  to  precedence :  see  Fralich  v.  Huffman,  1  C. 
L.  Ch.  E.  80." 

OfflcHs  of  Court  The  offices  of  the  Court  should  not  be  opened  for  business,  on  days- 

when'appofnted  °"  which  they  are  appointed  by  statute,  or  rule  of  Court,  to  be  closed, 
to  be  closed.         and  proceedings  taken  therein  on  such  days  are  irregular :  Trust  and 

Loan  Co.  v.  Dichion,  2  C.  L.  J.  N".  fS.  1C6  ;  Mumford  v.  Hitchcock,  9- 

Jur.  N.  ,S.  1200. 

Rule  146  rescind-  Rule  146  related  to  the  office  hours  of  the  Clerks  of  the  Crown 
and  Pleas,  and  was  rescinded  by  Ride  of  August  27,  1860  ;  and  see 
now  Suh  S.  C.  545,  pn-tt. 

Spr^cfibe"''"  147.  All  rolls  and  records  shall  be  upon  parchment, 
Swfr^te."'^"'  o'^  P^Pei'.  of  such  width  and  length  as  the  Clerks  of 
the  Crown  shall  prescribe  by  written  notice,  to  be  put 
up  in  some  conspicuous  place  in  their  respective  offices- 
and  in  the  offices  of  the  several  Deputy  Clerks  of  the 
Crown,  and  none  of  these  officers  shall  be  bound  to- 
receive  any  roll  or  record  not  made  up  in  conformity 
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to  such  notice,  and  such  rolls  and  records  shall  not 
exceed,  when  folded,  fourteen  inches  in  length  and 
four  in  breadth,  written  upon  at  least  a  sheet  of  paper, 
and  folded  accordingly. 

This  Bide  appears  to  be  still  in  force,  in  the  Queen's  Bench  and 
Common  Pleas  Divisions  of  the  High  Court ;  and  see  Chy.  Ord.  66, 
67,  ante  vol.  1,  pp.  58-59. 

148.  Whenever  a  Deputy  Clerk   of  the  Crown  is  Transmission  of 

A        J  papers  10  Toronto 

required  to  transmit  any  roll,  record,  or  paper,  in  any  '■y  ^°'"'  officers, 
cause,  to  the  principal  office  in  Toronto,  he  shall  enclose 
and  seal  up  the  same  in  an  envelope,  and  shall  address 
such  envelope  to  the  Clerk  of  the  Crown  in  the  proper 
office,  and  he  may  thereupon  deliver  such  sealed  envel- 
ope to  the  attorney  who  has  required  the  transmission 
thereof  (taking  a  receipt  from  him),  or  may  send  the 
same  by  post,  and  in  no  case  shall  any  original  papers 
be  delivered  out  of  the  custody  of  the  Deputy  Clerk 
of  the  Crown,  except  for  the  purpose  of  being  trans- 
mitted to  Toronto,  unless  by  order  of  the  Court,  or  a 
Judge. 

This  Eide  appears  to  be  still  in  force,  and  applicable  to  all  the 
Divisions  of  the  High  Court,  and  to  extend  to  all  Local  Registrars, 
and  Deputy  JRegistrars  ;  see  Sule  S.  C.  417. 

Rule  149  related  to  fees  payable  on   entering   records   in   cases  Rule  149  obso- 
brought  in  the  "  infei-ior  jurisdiction  "  and  is  now  obsolete.  "  ^' 

CLERK  OF  THE  PROCESS. 

150-  The' Clerk  of  the  Process  shall,  on  receiving  a  cierk  of  Process 

°         to  issue  writs  for 

m-CECive  to  be  filed  by  him,  issue  any  writ  of  summons  commencement 

•^  -^  J  '  ^  ^  j,j  actions. 

required  for  the  commencement  of  an  action  ;  and  on 
receiving  a,  prcecipewiih  the  affidavit  of  debt  required  by 
law  (a),  or  a  prcecipe  and  affidavit  with  a  Judge's  order 
for  the  arrest  of  a  party,  to  be  also  filed  by  him,  shall 
issue  any  writ  of  capias  for  the  commencement  of  an 
action  ;    and   on  receiving  a  prcecipe,  affidavit,  and  a 

"  (a)  These  words  referred  to  the  power  to  issue  a  ca  re  under  C.  L. 
P.  Act,  1856,  s.  23,  which  was  repealed  by  22  Vict.  c.  96,  is.  22. 
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Judge's  order,  to  be  also  filed  by  him,  shall  issue  any 
writ  of  attachment  against  an  absconding  debtor. 

This  Rule  is  still  in  force.  By  JRuh  ,S.  C.  545a,  2}oU  p.  810,  all 
■writs  for  the  commencement  of  actions  in  Toronto  are  to  be  issuedby 
the  Clerk  of  the  Process. 

Rule  161,  obso-        Rule  151  provided   for  issuing  writs  alternately  in  the  Queen's 
''''^-  Bench,  and  Common  Pleas,  and  is  now  superseded  by  Hide  S.  C.  545a, 

post  p.  810. 

Other  writs  to  be      152-  All  other  writs  required  by  the  Comiuon  Law 

issued    by  Clerk  ^  i         /->n      i         p     i 

of  Process  accord-  Procedure  Act,  1856,  to  be  issued  by  the  Clerk  of  the 

ing  to  established 

practice.  Process  to  the  parties  or  their  attorneys,  shall  be  issued 

according  to  the  established  practice. 

This  Rule  is  still  in  force,  and  applies  to  the  Queen's  Bench,  and 
Common  Pleas,  Divisions,  only. 

153.  The  Clerk  of  the  Process  shall  attend  in  his 
office  at  all  times,  when  the  Clerks  of  the  Crown  and 
Pleas  are  required  to  attend  in  their  respective  offices, 
and  shall  permit  all  necessary  searches  respecuiiig 
writs  so  issued  by  him,  and  the  affidavits  and  papers 
whereon  such  writs  are  grounded,  and  .shall  grant  office 
copies  of  all  such  affidavits  and  papers  on  payment  of 
the  usual  fees. 

This  Rule  is  still  in  force.  The  ofBce  hours  are  now  regulated  by 
Rule  S.  C.  545. 

TAXATION"  OF  COSTS,  AND  DIRECTIONS  TO  TAXING 
OFFICERS. 

Rule  154  provided  that  the  practice  of  the  Courts  as  to  costs  and 
the  services  to  be  allowed  for,  in  all  pi-oceedings  in  the  taxation  of 
costs,  shall  be  governed,  in  all  cases  not  otherwise  provided  for,  by 
the  established  practice  of  the  Court  of  Queen's  Bench  in  Ent^land. 
It  is  now  superseded  by  the  tariff  of  the  Supreme  Court  of  September 
10,  1881. 

Rule  155  related  to  costs  in  actions  within  tlie  competence  of  a 
County  Oourc,  but  not  marked  "inferior  jurisdiction,"  and  was  re- 
scinded by,  and  see  Rule  1  of  August  27,  1860,  post  p.  537. 

Rule  156  provided  that  in  any  action  of  the  proper  competence  of 
the  County  Court,  in  which  the  venue  could  not,  according  to  the 
law  and  practice  of  the  Superior  Courts,  be  changed  upon  the  usual 


Clerk  of  Process, 
Office  hours  ot. 


To  permit 
searches,  &c. 


Rules  154-166, 
superseded 
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aflBdavit  only,  it  shall  not  be  a  sufficient  ground  to  certify  at  the 
trial  thereof  that  it  is  a  fit  cause  to  have  been  withdrawn  from  the 
County  Court,  and  commenced  in  either  of  the  Superior  Courts,  or 
for  either  of  those  Courts,  or  for  a  Judge  in  Chambers,  to  order  the 
allowance  of  any  other  than  County  Court  costs,  that  the  defendant 
or  defendants,  or  any  of  them,  had  removed  from  the  county  in 
which  the  debt  was  contracted,  or  the  cause  of  such  suit  or  action 
accrued,  into  any  other  county  or  elsewhere  out  of  such  county,  or 
that  he  or  they  resided  or  were  served  with  process  in  any  other 
place  than  within  such  county.  It  appears  to  be  now  obsolete :  see 
RuleS.  C.  428,  511. 

157-  Fees    shall   in   no  case    be  taxed  as    between  No  more  than 

IT,.  n  ,  1  two  counsel  fees 

party  and  party  to  more  than  two  counsel  upon  any  to  be  taxed  on 

,    .    1  ,  trial  or  argu- 

trial  or  argument.  ment. 

It  seems  doubtful  how  far  this  Rule  is  in  force  :  see  Rule  S.  C.  445. 
If  in  force  at  all,  it  would  seem  to  apply  to  all  Divisions  of  the  High 
Court :  see  Rule  S.  C.  432. 

158.  No    counsel   fee    shall   be    taxed   on  any  rule  No  counsel  fee 

,  .    ,  -,  1  J.    •         1        -.i         ,     r•^■  ±-  taxable  on   side- 

which  may  be  obtained  without  nling  a  motion  paper  bar  rules. 
in  Court  in  term. 

This  Rule  appears  to  be  still  in  force,  and  applicable  to  all  the 
Divisions  of  the  High  Court :  see  Rfile  S.  0.  432,  445. 

159.  At  the  foot  of,  or  accompanying'  every  bill  of  AOdaTitof  dis- 

'  J-        -y       tD  -J  bursements  to  be 

costs,  when  the  action  is  special  and  the  disbursements  ^^'"^'  ^°""  "'• 
are  large,  and  the  fees  paid  to  counsel  exceed  those 
which  the  taxing  officer  is  permitted  to  tax,  there  shall 
be  an  affidavit  of  the  attorney  in  the  cause,  or  the 
agent  or  clerk  having  had  the  management  thereof, 
that  the  disbursements  charged  in  such  bill  are  cor- 
rect, and  were  actuallj^  paid,  and  that  the  several  sums 
charged  for  mileage  were  actually  paid  (naming  the 
party  to  whom  payment  was  made),  that  the  sum  of 
£ — ,  with  brief  at  trial  or  argument,  or  as  the   case 

may  have  been,  was  paid  to  Mr. ,  and  that  the 

pleadings    are  special,  and  were  revised   by  Mr. 

This  Rule  appears  to  be  still  in  force,  and  applicable  to  all  the 
Divisions  of  the  High  Court :  see  Riile  S.  O.  445. 

The  affidavit  may  be  made  by  the  client  where  he  has  made  the 
disbursements  :  see  Rule  165  infra. 
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Affidavit  of 
mileage. 


Rule?  161  2 
obsolete. 


Any  number  of 
names  may  be 
included  in  one 
subpoena. 


Fees  to  Coroner 
to  be  same  as 
those  to  Sheriff 
for  like  serTices. 


160.  In  all  cases  an  affidavit  of  payment  of  mileage, 
and  to  whom  paid,  is  required. 

This  Rule  is  still  in  force,  and  applicable  to  all  Divisions  of  the 
High  Court :  see  Rule  S.  0.  445. 

Rule  161  provided  that  when  judgment  is  signed  on  a  cognovit,  or 
on  a  Judge's  order  authorizing  the  plaintiflf  to  sign  judgment,  no 
declaration  to  ground  judgment  shall  be  necessary  or  allowed  on  the 
taxation  of  costs,  and  is  obsolete. 

Kule  162  provided  that  the  costs  of  attendance  by  counsel  before 
a  .Tudge  in  Chambers  shall  in  no  case  be  allowed  as  between  party 
and  party,  unless  the  Judge  shall  certify  for  such  allowance.  It  is 
now  obsolete  :  see  Tariffs.  C,  item  16.5. 

163-  Any  number  of  names  may  be  included  in  one 
suhpcBna,  and  no  more  than  one  .shall  be  allowed  on 
taxation  of  costs,  unless  a  sufficient  reason  be  estab- 
lished to  the  satisfaction  of  the  taxing  officer  for  the 
issuing  more  than  one. 

This  Rule  is  still  in  force,  and  applicable  to  all  the  Divisions  of  the 
High  Court :  Ride  S.  C.  445. 

164.  The  same  fees  shall  be  taxed  and  allowed  to 
coroners  for  services  rendered  b}'  them  in  the  execu- 
tion and  return  of  process  in  civil  suits  as  would  be 
allowed  to  a  sheriff  for  the  same  services,  and  when, 
according  to  the  nature  of  th'  process  and  the  service 
rendered  thereon,  the  sheri^ ,  if  he  had  discharged  the 
same  duty,  would  have  been  entitled  to  poundage,  the 
same  poundage  shall  be  allowed  to  coroners,  and  each 
coroner  shall  be  allowed  one  shilling  for  every  juror 
necessarily  summoned,  and  whose  name  is  returned  to 
the  Clerk  of  Assize,  in  lieu  of  any  other  fee  for  sum- 
moning jurors. 

This  Rule  is  still  in  force,  and  applicable  to  all  the  Divisions  of  the 
High  Court :  see  Rule  S.  C.  445  ;  and  post  pp.  566-9. 


Affidavits   of  in 
orease,  to  be 


165.  All  affidavits  of  increase  must  be  made  by  the 

r/'or^h^de'rk  attorney  in  the  cause,  or  some  clerk  having  the  man- 

ItirZZor  agement  thereof,  or   by  the    client.     They  must    set 


uey. 
ba  " 
ment 
the  client 
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forth  the  sums  paid  to  counsel,  naming  them,  and  for 
what  service,  the  names  of  witnesses,  their  places  of 
abode,  the  places  at  wliich  they  were  subpoenaed,  and 
the  distance  which  each  such  witness  was  necessarily- 
obliged  to  travel,  in  order  to  attend  the  trial,  that 
every  such  witness  was  necessary  and  material  for  Form  of. 
the  client  in  the  cause,  that  they  did  attend,  and  that 
they  did  not  attend  as  witnesses  in  any  other  cause 
{oi'  otherwise,  as  the  case  7nay  he).  The  number  of 
diiys  which  each  witness  was  necessarily  absent  from 
home  in  order  to  attend  such  trial  must  also  be  accu- 
rately stated.  If  an  attorney  attends  as  a  witness,  it 
must  be  stated  whether  or  not  he  attended  at  the 
place  of  trial  as  attornej'  or  witness  in  any  other  cause, 
and  whether  or  not  he  had  any  other  business  there. 
The  day  on  which  the  trial  occurred  should  be  stated. 
If  maps  or  plans  were  used  at  the  trial,  the  necessity  Allowance  for 
for  them  must  be  shewn  in  the  affidavit,  or  no  allow- 
ance will  be  made  for  them ;  the  sum  paid  for  them 
must  also  be  set  forth,  and  that  they  were  prepared  or 
procured  with  a  view  to  the  trial  of  the  cause.  The 
taxing  officer  is  authorized  in  such  case  to  make  a 
reasonable  allowance  for  maps  and  plans. 

This  Hule  appears  to  be  still  in  force,  and  applicable  to  all  the 
Divisions  of  the  High  Court :  see  Eule  S.  C.  445. 

In  McGannon  v.  Clarke,  9  P.  E.  555,  it  was  held  that  surveys  and  piaos  made  to 
plans  made  to  enable  witnesses  to  give  evidence,    are  not  taxable  tQ^^jtifv 'noT^^' 
between  party  and  party.     -But  plans  and  models,  &c. ,  useful  to  aid  allowed  between 
the  Court  and  jury  in  coming  to  a  right  conclusion  may  be  allowed  ; 
Pihjrim  v.  Southampton  and  Dorchester  O.  W.  Co. ,  8  C.  B.  25.  j„p  information 

Where  a  witness  is  rejected  at  nisi  prius,  and  the  ruling  of  the  j^^.^  ' 

Judge  is  acquiesced  in  by  the  parties,  and  upheld  by  the  Court,  the 
expenses  of  his  attendance  are  not  allowed  on  taxation  as  between  rpj^ctcd   not 
party  and  party  :  Oalloioay  v.  Keyworth,  15  C.  B.  228.     So,  where  a  allowed, 
witness  is  rejected  by  an  arbitrator,  whether  upon  a  sufficient,  or  an 
insufficient  ground  :  lb.     When  a  cause  at  the  Assizes   is  over  at  witness  fees 

three  o'clock  in  the  afternoon,  witnesses  may  reasonably  be  allowed  for  attendance 
'  .     liow  allowed, 

the  following  day  for  their  return  home,  though  their  place  of  resi- 
dence be  distant  only  about  fifty  miles,  and  accessible  by  trains  on 
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Rule  166,  obso- 
lete. 


A  folio  is  100 
words. 


In  cases  unpro- 
vided  for,  former 
practice  to 
preTail. 


Forms  of  pro- 


Tariff  ot  Cost!'. 


the  same  evening  :  Fryei-  v.  Sturt,  16  C.  B.  218.  It  is  not  a  general 
rule  that  parties,  if  witnesses,  are  to  have  an  allowance  for  their 
attendance:  Dowdellv.  Australian  Soyal  3f ail  Steam  Navigation  Co., 
3  El.  &  Bl.  902. 

Witnesses  are  not,  in  general,  allowed  for  attendance  before  the 
daj'  appointed  for  the  opening  of  the  Court :  see  Harvey  v.  Divers, 
16  C.  B.  497. 

MISCELLANEOUS. 
Rule  166  related  to  the  computation  of  time,  and  is  now  super- 
seded by  Rules  S.  C.  456,  457. 

167-  Wherever  the  word  folio  is  used  in  any  rule  or 
order,  it  shall  be  deemed  to  mean  one  hundred  words. 

This  Rale  is  still  in  force,  and  applicable  to  all  the  Divisions  of  the 
High  Court. 

168.  In  all  cases  unprovided  for  by  statute  or  rule 
of  Court,  the  practice  as  it  existed  in  these  Courts 
before  the  passing  of  the  Common  Law  Procedure 
Act,  18.36,  shall  be  followed. 

This  Rxde  appears  to  be  still  in  force,  subject  to  the  express  provi- 
sion of  The  Judicature  Act  and  Rules  8.  G.:  see  ante,  vol.  1,  pp.  1-2. 

FORMS  OF  PROCEEDING. 

169.  The  forms  of  proceedings  contained  in  the 
schedule  annexed,  marked  A,  may  be  used  in  the 
cases  to  which  they  are  applicable,  with  such  altera- 
tions as  the  nature  of  the  action,  the  description  of 
the, Court,  the  character  of  the  parties,  or  the  circum- 
stances of  the  case,  may  render  necessary ;  but  any 
variance  therefrom,  not  being  in  matter  of  substance, 
shall  not  affect  their  regularity. 

This  Ride  is  still  in  force,  save  as  the  forms  referred  to  are  varied 
or  superseded  by  the  Judicature  Rules  and  Forms. 

170.  From  and  after  the  last  day  of  this  term,  the 
tables  of  costs  in  civil  actions  in  the  Courts  of  Queen's 
Bench  and  Common  Pleas  shall  be  rescinded,  and  the 
costs  set  down  in  the  schedule  annexed,  marked  B,, 
shall  be  those  allowed  in  taxation. 
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This  Rule  is  now  varied  so  far  as  solicitors'  fees  are  concerned  by 
tariff  of  Supreme  Court,  of  September,  1881.  The  tariff  of  disburse- 
ments is  still  in  force  in  all  the  Divisions  of  the  High  Court  :  see 
Rule  S.  O.  432. 

RULES  OF  PLEADING. 

The  General  Eules  of  pleading  of  Trinity  Term,  20  Vict.,   are  now  Kules  of  plead- 
superseded  by  the  Rules  of  the  Supreme  Court,   except  the  following  '°^' 
Rule  which  relates  to  the  plea  of   "  not  guilty  by  Statute,"  which 
may  still  be  pleaded  :  Rule  S.  O.  145.     See,  however.  Rule  S.C.  125. 

21.  In  every  ease  in  which  a  defendant  shall  plead  stftutfM"'iyJ'yf 
the  general  issue,  intending  to  give  the  special  matter  ence^to^stotute 
in  evidence,  by  virtue    of  an  Act   of   Parliament,  he  "■«''«*  o°- 
shall  insert  in  the  margin  of  the  plea  the  words  "  By 
Statute,"  together  with  the  year  or  years  of  the  reign 
in  which  the  Act  or  Acts  of  Parliament  upon  which 
he  relies  for  that  purpose  were  passed,   and    also  the 
chapter  and  section  of  each   of  such  Acts,  and  shall 
specify   whether   such  acts  are   public   or   otherwise, 
otherwise  such  plea  shall  be  taken  not  to  have  been 
pleaded  by  virtue  of  any  Act  of  Parliament ;  and  such 
memorandum  shall  be  inserted  in  the  margin  of  the 
issue  and  of  the  Fisi  Prius  record. 

Where  the  defence  "not  guilty  by  Statute,"  is  pleaded  no  other 
defence  can  be  set  up  without  the  leave  of  the  Court  or  a  Judge, 
Rule  S.  0.  145,  and  see  Holmested's  Maul.  Pr.,  p.  90. 
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SCHEDULE   A 

OF 

FORMS 

TO  THE 

COMMON  LAW  PEOCEDURE  ACT, 

18  5  6.  (a.) 


1 .  Form  of  an  Issue  in  general. 

Superseded. 

2.  Special  Case  for  the  opinion  of  the  Court,  under 
sec.  85,  (b)  where  the  allowance  or  disallowance  of  a 
particular  item  or  items  depends  on  a  question  of  law. 

The  following  case  is  stated  for  the  opinion  of  the  Court 
under  a  rule  of  Court  (or  order  of  the  Honorable  Mr.  Justice 
)  dated  the  day  of  18  made  pursuant 

to  the  eighty-fifth  section  of  the  Common  Law  Procedure 
Act,  1856  (here  state  the  material  facts  of  the  case  bearing 
upon  the  question  of  law  to  be  decided.) 

The  question  (or  questions)  for  the  opinion  of  the  Coui't 
is  (or  are) 

First — "Whether,  <fec. 

Second — Whether,  &c. 

3.  Issue  to  be  tried  by  a  Jury  where  the  Court  or  a 
Judge  has  directed  it  under  Section  85  (c),  where  the 

(a)  Most  of  the  forma  given  in  this  schedule  are  now  obsolete,  and 
while  it  has  been  thought  as  well  to  retain  the  headings,  so  as  to 
indicate  the  nature  of  the  forms,  it  has  not  been  thought  necessary 
to  print  any  of  them  in  extenso,  except  such  as  appear  to  be  now  of 
any  practical  utility. 

(b)  See  now  E.  S.  0.  o.  50,  s.  190. 

(c)  See  now  R.  S.  0.  u.  50,  s.  211. 
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allowance   or  disallowance  of  a  particular  item  or 
items  depends  on  a  question  of  fact. 

Superseded. 

4.  Special  case  stated  hy  an  Arbitrator  under 
Section  86. 

(In  the  Special  Case  the  Arbitrator  must  state  whether 
the  arbitration  is  under  compulsory  reference  under  this 
Act,  or  whether  it  is  upon  a  reference  by  consent  of  the 
parties  where  the  submission,  has  been,  or  is  to  be  made,  a 
rule  of  one  of  the  Courts.  In  the  former  case  the  Award 
must  be  entitled  in  the  Court  and  cause,  and  the  rule  of 
Oourt  must  be  set  forth.  In  the  latter  case,  the  terms  of 
the  reference  relating  to  the  submission  being  a  rule  of 
Oourt  must  be  set  forth.) 

5.  Form  of  a  Nisi  Prius  Record  in  ordinary  cases 
Superseded  ;  see  Rule  S.  C.  262. 

6.  Form  of  a  Postea  on  a  verdict  for  the  Plaintiff 
on  all  the  Issues  and  where  the  Defendant  appears  at 
the  Trial. 

Superseded. 

7.  Postea  on  the  Issue  nurribered  3,  ante. 
Superseded. 

8.  Postea  where  a  Judge,  upon  a  Trial  before  him, 
directs  a  reference  on  some  of  the  Issues  and  of  the 
Accounts  involved  therein,  and  takes  a  Verdict  on 
others  of  the  Issues,  referring  the  amount  of  damages 
under  sec.  156. 

Superseded. 

9.  Form  of  Judgment  for  Plaintiff  on  a   Verdict. 
Superseded. 
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10.  Form  of  Postea,  on  a  verdict  finding  a  balance 
in  favour  of  a  defendant,  on  a  plea  of  set-off,  and  on 
other  pleas. 

Superseded. 

11.  Form  of  Judgment  for  Defendant  thereon. 

Superseded. 

12.  Form  of  Judgment  on  a  Special  Case  stated  by 
an  Arbitrator  (vide  ante  No.  4.) 

(Copy  the  Special  Case,  and  then  proceed  thus)  Afterwards 
on         the  day  of  18  ,  come  here  the 

parties  aforesaid  and  the  Court  is  of  opinion  that  (state  the 
opinion  of  the  Court  on  the  question  stated  in  the  Case,  in 
the  affirmative  or  negative  as  the  case  may  he)  Therefore  it  is 
considered  that  the  Plaintiff  do  recover  against  the  defen- 
dant the  said  £,  ,  and  £  ,  for  his  costs  of 
suit. 

(In  the  •margin  opposite  the  words  "  Therefore  it  is  considered,'' 
ifec,  write  "  Judgment  signed  the  day  of 

18         "  inserting  the  day  of  signing  final  Judgment.) 

13.  Form  of  an  Issue  when  it  is  directed  to  be  tried 
by  the  Judge  of  the  County  Court. 

Obsolete. 

14.  Form  of  the  Writ  of  Trial. 
Obsolete. 

15.  Form  of  indorsement  of  the  Verdict  on  the 
Writ  of  Trial. 

Obsolete. 

16.  The  like  in  case  a  Nonsuit  takes  place. 

Obsolete. 

17.  Form  of  Judgment  for  Plaintiff  after  Verdict 
on  Writ  of  Trial. 

Obsolete. 


Common  Law  Rules,  (T.  T,  1856),  Forms.  543 

18.  Form  of  Entry  after  Judgment  by  default,  or  on 
Demurrer,  where  the  damages  are  to  he  assessed  before 
•a.  Judge  of  a  County  Court. 

Obsolete. 

19.  Form  of  Writ  of  Inquiry. 
Obsolete. 

20.  Form  of  Return  to  be  indorsed. 
Obaolete. 

21.  Form,  of  Judgment  thereon. 

Obsolete. 

22.  Form  of  Issue,  where  there  are  Issues  in  fact  to 
be  tried,  as  well  as  damages  to  be  assessed  on  default, 
or  on  issues  in  law  before  the  County  Court. 

Obsolete. 

23.  Form  of  Writ  of  Enquiry  to  try  the  issues  and 
nssess  damages  contingently  on  demurrer  or  issue  by 
the  record,  or  uihere  there  is  judgment  by  default,  or  on 
■dem^urrer  as  to  part. 

Obsolete. 

24.  Form  of  indorsement  of  Verdict  thereon. 
Obsolete. 

26.  Form  of  Nonsuit  thereon. 
Obsolete. 

26.  Form  of  Judgment  thereon. 
Obsolete. 

27.  Form  of  Entry  of  Judgment,  where  the  Court  or 
■a  Judge  decides  in  a  summary  manner  under  section 
54,   before  declaration. 

Obsolete. 
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28.  The  like  where  the  Case  is  referred  to  an 
Arbitrator. 

(Proceed  as  in  foregoing  Form,  No.  27  (a),  down  to  the  words 
"  It  was  ordered,"  and  then  proceed  as  follows — It  was 
ordered  that  tlie  claim  of  the  Plaintiff  be  referred  to  (stating 
the  name  of  the  referee  and  the  substance  of  the  rule  or  order 
of  reference) — And  afterwards  the  said  (referee)  by  his 
award  (or  certificate)  did  award  (or  certify)  that  there  was 
due  and  payable  from  the  said  0.  D.,  to  the  said  A.  B  , 

the  sum  of  £  and  now  on  this  day  of 

18  ,     (the  day  of  signing  judgment)  it  is  manifestly 

shewn  that  the  said  C.  D  ,  hath  not  paid  the  said  sumi 

of  J£  .     Therefore  it  is  considered  that  the  said  A.  B., 

do  recover  against  the  said  0.  D.,  the  said  sum  of  £  , 

(the  amount  awarded  or  certified ;  and  if  costs  were  given  hy 
the  rule  or  order  or  were  directed  to  abide  the  event  q/  the 
reference,  and  also  £  ,  for   his    costs  of    suit    by  the 

Court  here  adjudged  to  the  said  A.  B.,  which  said  money* 
and  costs  in  the  whole  amount  to  £.  (In  the  margin  oppo- 
site the  words,  "Therefore  it  is  considered,"  write,  "Judg- 
ment signed  the  day  of  A.D.  ,  stating  the 
day  of  signing  judgment.) 

These  two  Forms  Nos.  27  and  28  may  be  so  altered 
and  modelled  as  to  suit  other  Cases  arising  under 
section  84  (6). 

WEITS  OF  EXECUTION. 

29.  Fieri  Facias  on  a  Judgment  for  Plaintiff  in 
assumpsit. 

Superseded  by  Form  No.  175,  to  Rules  S.  O. 

30.  The  like  in  Debt. 

Superseded  :  see  Form  No.  175,  Hules  S.  C. 

31.  The  like  against  Lands. 

Superseded  :  see  Form  No.  175,  Mules  S.  O. 

(a.)  Form  27  recited  issue  of  writ,  appearance,  or  non-appearance, 
of  defendant  (as  the  case  may  be),  and  making  of  order. 
(6)  See  now  S.  S.  0.  c.  50,  s.  189. 
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32.  Fieri  Facias  on  a  rule  for  payment  of  money 
under  a  judgment  in  form  No.  27. 

Superseded  :  see  Form  No.  175,  Rules  S.  G. 

33.  Fieri  Facias  on  a  rule  for  payment  of  Money 
and  Costs. 

Superseded  :  see  rorm  No.  176,  Bules  S.  0. 

34.  Fieri  Facias  on  a  rule  for  payment  of  costs  only 
Superseded  :  see  Form  No.  176,  Bules  S.  C. 

35.  Writ  of  Capias  ad  Satisfaciendum  on  a  judg- 
ment for  Plaintiff. 

To  the  Sheriff  of,  &c. 

We  command  you  that  you  take  C.  D.  if  he  shall  be 
found  in  your  Bailiwick,  and  him  safely  keep  so  that  you 
may  have  his  body  before  our  Justices  of  our  Court  of  Queen's 
Bench  (or  Common  Pleas)  at  Toronto  immediately  after  the 
execution    hereof,    to    satisfy    £  *    (the   amount   of  all 

moneys  recovered  hy  the  judgment)  which  the  said  A.  B. 
lately  in  our  Court  of  Queen's  Bench  (or  Common  Pleas) 
recovered  against  the  said  C.  D.,  for  his  damages  (or  debt 
and  damages,  or  otherwise  according  to  the  form  of  action) 
whereof  the  said  0.  D.  is  convicted,  as  appears  to  us  of 
record,  and  have  you  then  there  this  Writ. 

Witness,  &c.,  (as  in  usual  form). 

36.  Writ  of  Capias  ad  Satisfaciendum  on  a  rule 
for  payment  of  Money. 

Victoria,  ifec,  (same  as  in  forin   No.    35,  to   the  *)  which 
lately  in  our  Court  of  Queen's  Bench  (or  Common  Pleas)  by 
a  Rule  of  our  said  Court  (or  by  an   order  of  the  Honorable 
,  one  of  the  Justices  of  our  Court  of  )  dated 

the         day  of  18     ,  were   ordered  to   be  paid  by  the 

said  C.  D.  to  A.  B.,  as  appears  to  us  of  record,  and  have  you 
then  there  this  Writ. 

Witness,  &c. 
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37.  Writ  of  Capias  ad  satisfaciendum  on  a  rule 
for  payment  of  Money  and  Costs. 

Victoria,  &o.,  (same  as  No.  36,  down  to  the  words  '  were 
ordered')  were  ordered  to  be  paid  by  the  said  CD.  to  the 
said  A.  B.,  together  with  certain  costs  in  the  said  rule 
mentioned,  which  said  costs  have  been  taxed  and  allowed  by 
our  said  Court  at  £,  ,  (the  amount  of  the  allocatur  or 
allocatur s,  if  more  than  one)  as  appears  to  us  of  record,  and 
further  to  satisfy  the  said  A.  B.  the  said  last  mentioned  sum, 
and  have  you  then  there  this  Writ. 

Witness,  &c. 

38.  Writ  of  Capias  ad  Satisfaciendum,,  on  a  rule 
for  the  payment  of  Costs  only. 

Victoria,  &c.,  (same  as  in  No.  35,  down  to  the  word 
'•  immediatelj',")  immediately  after  the  execution  hereof,  to 
satisfy  A.  B.  £  for  certain  costs,   which,  by  a  Rule  of 

our  Court  of  Queen's  Bench  (or  Common  Pleas  or  by  an 
order  of  the  Honorable  one  of  the  Justices  of  our 

Court  of         )  dated  the  day  of  18         were  ordered 

to  be  paid  by  the  said  0.  D.,  to  the  said  A.  B.,  which  said 
costs  have  been  taxed  and  allowed  by  our  said  Court  at  the 
said  sum,  as  appears  to  us  of  record,  and  have  you  there  then 
this  Writ.     Witness,  <fec. 

89.   Writs  of  Execution  where  the  Court  or  a  Judge 
decides  on  onatters  of  account  under  section  84. 
See  Form  No.  175.  Bales  S.  C. 

40.  Writs  of  Execution  where  matter  of  account  is 
referred  to,  and  decided  on  by  an  Arbitrator,  Officer 
of  the  Court,  or  Judge  of  the  County  Court. 

See  Form  No.  175,  liuks  S.  C. 

41.  Writ  of  Habere  Facias  in  ejectment  upon  a 
Judgment   by  default. 

See  Form  No.,  179,"ifM?es  S.  0. 
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42.  Writ  of  Habere  Facias  and  Fieri  Facias  for 
costs,  upon  a  judgment  tor  Plaintiff  in  Ejectment, 
where  defendant  has  appeared. 

See  Form  No.,  179,  Rules  S.  G. 

43.  Writ  of  Fieri  Facias  for  costs  only  on  a  judg- 
ment for  plaintiff  in  ejectment  where  defendant  has 
appeared. 

See  Form  No.,  175,  Mules  S.  C. 

44.  Writ  of  Habere  Facias  Possessionem  on  a  rule 
to  deliver  possession  of  land  pursuant  to  an  award 
under  sec.  96. 

See  Form  No.,  179,  Rules  S.  C. 

45.  Fi.  fa.  against  a  garnishee  under  the  196th 
section  (a)  when  the  debt  is  not  disputed  or  garnishee 
does  not  appear. 

Victoria,^  <fec. 

To  the  Sheriff,  &c. 

We  command  you  that  of  the  goods  and  chattels  of  E.  F. 
in  your  Bailiwick  you  cause  to  be  levied  £  ,  being  the 

amount  of  (or  part  of  the  amount  of,  if  the  debt  be  more  than 
the  judgment  debt)  a  debt  due  from  the  said  E.  F.  to  C.  D. 
heretofore  attached  in  the  hands  of  the  said  E.  F.  by  an 
order  of  the  Honorable  ,  one  of  the  Justices  of  our 

Court  of  Queen's  Bench  (or  Common  Pleas)  dated  the 
day  ,18     ,  pursuant  to  the  statute  made  in  such 

case,  to  satisfy  (or  if  the  debt  be  less  than  the  judgment  debt 
towards  satisfying)  £,  ,  which  A   B.  lately  in  our  Court 

of  Queen's  Bench  (or  Common  Pleas)  recovered  against  the 
said  CD.,  whereof  the  said  C.  D.  is  convicted,  as  appears 
to  us  of  record,  and  that  you  have  that  sum  of  £,  before 
our  said  Court  immediately  after  the  execution  hereof  to  be 
rendered  to  the  said  A.   B.  and  in  what  manner  you  shall 

(a)  See  now  R.  S.  0.  c.  50,  ss.  309,  312,  and  Rule  8.  G.  372. 
8 
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have  executed  this  our  writ,  make  appear  to  our  Justices 
aforesaid  at  Toronto  immediateh''  after  the  execution  hereof, 
and  have  you  there  then  this  writ. 

Witness  at  Toronto  the  day  of 

in  the  year  of  our  Lord,  18 

46.  Ca.  Sa.  in  the  like  case. 
Victoria,  &c. 

To  the  Sheriff,  &c. 

We  command  you  that  you  take  E.  P.,  if  he  be  found  in 
your  Bailiwick,  and  him  safely  keep  so  that  you  may  have 
his   body  before  our  Justices  of  our  Court  of  ,  at 

Toronto,  immediately  after  the  execution  hereof,  to  satiafy 
A.  B.,  £,  ,  being  the  amount  (or  part  of  the  amount  if 
the  debt  he  more  than  the  judgment  debt)  of  a  debt  due  from 
the  said  E.  E.  to  C.  D.,  heretofore  attached  in  the  hands  of 
the  said  E.  F.  by  an  order  of  the  Honorable  •  one  of 

the  Justices  of  our  Coui't  of  ,  dated  the  day  of 

,18  ,  pursuant  to  the  statute  in  such  case  made 
to  satisfy  {or  towards  satisfying,  if  the  debt  be  less  tha/n, 
the  judgment  debt)  £  which  the  said  A.  B.  lately  in  our 
said   Court   of  ,  recovered    against   the    said   0.  D. 

whereof  the  said  C.  D.  is  convicted,  as  appears  to  us  of 
record,  and  have  you  there  then  this  writ. 

Witness,  &c. 

47.  Writ  against  garnishee  to  shew  cause  why  the 
judgment  creditor  should  not  have  execution  against 
him  for  the  debt  disputed  by  him,  under  section  197. 

Obsolete  :  see  Rule  S.  0.  373. 

48.  Declaration  thereon. 

Obsolete  :  see  Rule  8.  C.  373. 

49.  Plea  thereto. 

Obsolete  :  see  Rule  S.  C.  373. 

50.  Issue  thereon. 

Obsolete  :  see  Rule  8.  C.  373. 
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51.  Postea  thereon. 
Obsolete  :  see  Rule  S.  0.  373. 

52.  Judgment  for  plaintiff  therein. 
Obsolete  :  see  Bule  8.  0.  373. 

53.  Fi'Fa.ltherein. 

Victoria,  &c.  To  the  sheriff  of,  (fee. :  We  command  you  that 
of  the  goods  and  chattels  of  E.  F.  in  your  Bailiwick,  you 
cause  to  be  made  .£  ,  the  amount  {or  part  of  the  amount, 
if  the  debt  be  more  than  the  judgment  debt)  of  a  debt  due 
from  the  said  E.  F.  to  0.  D.,  to  satisfy  {or  towards  satisfying, 
if  the  debt  be  less  than  the  judgment  debt)  £  ,  which  A. 
B.    on  the  day    of  18         ,    {date    of  judgment 

against  judgment  debtor)  by  the  judgment  of  our  Court  of 
Queen's  Bench  {or  Common  Pleas)  recovered  against  the 
said  0.  D.,  and  whereupon  it  has  been  adjudged  by  our  said 
Court  that  the  said  A.  B.  should  have  execution  against  the 
said  E.  F.  for  the  said  £  ,  and  also  £  ,  which  in  our 
same  Court  were  adjudged  to  the  said  A.  B.  for  his  costs  of 
suit  which  he  hath  been  put  to  on  occasion  of  our  said  Writ 
sued  out  against  the  said  E.  F.  at  the  suit  of  the  said  A.  B. 
in  that  behalf,  whereof  the  said  E.  F.  is  convicted,  and  have 
the  said  moneys  before  our  said  Court  at  Toronto  immediately 
after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B., 
and  in  what  manner,  &c. 

54.  Ca.  sa.  therein. 

Victoria,  <fec.,  {beginning  as  in  the  preceding  form)  that  you 
take  E.  F.  if  he  be  found  in  your  Bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  our  Court  of 
Queen's  Bench  {or  Common  Pleas)  at  Toronto,  immediately 
after  the  execution  hereof,  to  satisfy  A.  B.,  £  ,  the 

amount  {or  part  of  the  amount,  if  the  debt  be  more  than  the 
judgment  debt)  of  a  debt  due  from  the  said  E.  F.  to  C.  D., 
and  for  the  levying  of  which  it  has  been  adjudged  by  our 
Court  of  Queen's  Bench  {or  Common  Pleas)  that  the  said  A, 


550  Common  Law  Rules,  (T.  T.,  1856),  Forms. 

B.  should  have  his  execution  against  the  said  E.  F.,  to 
satisfy  l^or  towards  satisfying,  if  the  debt  he  less  than  the  judg- 
ment debt)  £  ,  -which  the  said  A.  B.  on  ,  {date  of 
the  judgment  against  the  judgment  debtor)  by  the  judgment 
of  the  said  Court,  recovered  against  the  said  0.  D.,  and 
further  to  satisfy  the  said  A.  B.,  £  ,  which  in  our  same 
Court  were  adjudged  to  the  said  A.  B.  for  his  costs  of  suit 
which  he  hath  been  put  to  on  occasion  of  our  Writ  against 
the  said  E.  F.  at  the  suit  of  the  said  A.  B.  in  that  behalf, 
whereof  the  said  E.  F.  is  convicted,  and  have  you  there  then 
this  Writ. 
Witness,   <fec. 

55.  Judgment  for  Plaintiff  after  verdict  that  a 
Mandamus  do  issue  under  section  277.  (a.) 

(The  same  as  in  the  ordinary  form  of  an  entry  of  judg- 
ment to  the  end  of  the  postea,  and  then  proceed^  Therefore  it 
is  considered  that  a  Writ  of  Mandamus  do  issue  commanding 
the  defendant  to  (state  the  duty  to  he  performed  or  the  thing 
to  be  done  as  claimed  by  the  declaration^  and  it  is  also  con- 
sidered that  the  plaintiff  do  recover  of  the  defendant  the 
said  moneys  by  the  Court  aforesaid,  in  form  aforesaid,  above 
assessed,  and  also  £  ,  for  his  costs  aforesaid  in  that 

behali. 

(In  the  margin  of  the  Judgment  opposite  the  words  There- 
fore it  is  considered,  &c.,  write  Judgment  signed  the 
day   of  18         ,    inserting    the   day   of  signing   fina 

Judgment.) 

56.  Writ  of  Inquiry  to  ascertain  the  expense  in- 
curred by  the  doing  of  an  Act,  for  the  doing  of  which  a 
Writ  of  Mandamus  was  issued  under  section  280.  (b.) 

Victoria,  &c. 

To  the  Sheriff  of  the  County  (or  United  Counties)  of  , 
greeting. 


(a.)  See  now  R.  8.  0.  u.  52,  s.  6. 
(6.)  See  now  iJ.  8.  0.  u.  52.  s.  9. 
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Whereas  upon  an  application  by  A.  B.  the  plaintiff,  in  an 
action  against   C.    D.,  in    our   Court  of  Queen's   Bench   (or 
Common  Pleas)  at  Toronto,  our  said  Court  did,  on  the 
day  of  18  ,    (elate  of  order)  direct  that  (state  the 

terms  of  the  order  directing  the  act  to  he  done  at  the  defen- 
dant's expenses)  and  the  said  A.  B.  {or  and  E.  F.,  if  another 
person  than  the  Plaintiff  has  been  appointed  hy  the  Court  to 
do  the  Act,)  has  done  the  said  act  so  directed  to  be  done, 
and  in  order  to  enable  our  said  Court  to  ascertain  the 
amount  of  the  expense  of  doing  the  same,  we  command  you 
that  by  the  oath  of  twelve  good  and  lawful  men  of  your 
Bailiwick,  you  do  proceed  diligently  to  enquire  what  is  the 
amount  of  the  expenses  incurred  by  the  said  A.  B.  (or  by 
E.  F.,  as  the  case  may  be)  in  the  doing  of  the  said  act,  and 
that  you  send  to  our  Justices  of  our  said  Court  at  Toronto, 
on  the  day  of  ,  now  next  ensuing,  the 

inquisition  which  you  shall  thereupon  take  under  your  seal, 
and  the  seals  of  those  by  whose  oath  you  shall  take  the 
inquisition,  together  with  this  Writ. 

Witness,  &c. 

57.  Writ  of  Execution  in  detinue  under  section  201, 
for  the  return  of  the  Chattel  detained — and  for  a  dis- 
tringas until  returned,  separate  from  a  Writ  of 
Execution  for  damages  or  costs. 

Superseded  :  see  now  Form  No.  179,  Sules  S.  C. 

58.  The  nice,  hut  instead  of  a  distress  until  the  Chattel 
is  retv/rned,  commanding  the  Sheriff  to  levy  on  Defen- 
dant's goods  the  assessed  value  of  it. 

Superseded  .  see  now  Form  No.  180,  Bules  S.  C. 

59.  Indorsement  on  Writ  of  Summons  of  Claim  of 
a  Writ  of  Injunction  under  section  283. 

Superseded  :  see  now  Form  No.  6,  Eules  S.  C. 
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Common  Law  Rules.  563 


SCHEDULE  B. 


TABLE  OF   COSTS. 

General  Allowance  for  Plaintiffs  and  Defendants,  as  well 
between  Attorney  and  Client,  as  between  Party 
and  Party. 


This  Tariff,  so  far  as  it  prescribed  the  fees  payable  to  the  Attorney, 
is  now  superseded  by  Tariff  of  Supreme  Court  of  10th  September, 
1881. 

FEES,  {a.) 

To  be  Taken  and  Received  by  the  Glerhs  of  the  Crown  and 
Pleas,  or  their  Deputies,  or  by  the  Clerh  of  the  Process. 

In  addition  to  all  Fees  expressly  imposed  by  Statute.   (6.) 

Every  Writ    (6)  $0  50 

Every  Concurrent,  alias,  Pluries,  or  Renewed  Writ,  0  50 
Every  appearance  entered,  and  filing  memorandum 

thereof    0  20 

Every  appearance,  each  defendant  after  the  first    . .  0  10 

Filing  every  Affidavit,  Writ,  or  other  proceeding  (c)  0  07 

Amending  every  Writ  or  other  proceeding    ....  (d)  0  25 

Every  ordinary  Rule    Q>,  d)  0  35 

Every  special  Rule  not  exceeding  six  folios,  per  folio,  0  20 

Every  Judgment  by  Default    0  50 

Every  Final  Judgment  otherwise  than  Judgment  by 

Default 0  50 

Taxing  every  Bill  of  Oosts,  and  giving  allocatur. (6,  e)  0  67 

(o.)  These  fees  are  now  payable  in  aU  the  Divisions  of  the  High 
Court :  see  Rule  B.  C.  432. 

(6.)  See  R.  S.  0.  c.  39,  s.  53,  for  Statutory  Fees, 
(c.)  Increased  to  10  cents  by  28  Vict.  u.  5,  a.  21. 
(d.)  Increased  to  30  cents  by  28  Vict.  o.  5,  a.  21. 
(e.)  Increased  to  70  cents  by  28  Vict.  c.  5,  s.  21. 
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Every    Reference,  Inquiry,   Examination,  or  other 
special  matter  referred  to  the  Master,  for  every 

meeting  not  exceeding  one  hour 1   00 

Do.        do.        for  every  additional  hour  or  less ....        1   00 
Upon  Payment  of  Money  into  Court,  for  every  sum 

under  £50    (a.)        \  00 

Do.     £50  and  under  £100 2  00 

Do.     ifilOO,  and  above  that  sum 4  00 

Every  Certificate  made  evidence  by  Law,  or  required 

by  the  practice,including  any  necessary  search(c.)       0  50 
Exemplication,   or  Office   Copy  of  Proceedings,  per 

folio    0  10 

Every  Search,  if  not  more  than  two  terms 0  10 

Every  Search   exceeding  two,    and  not  more  than 

four  terms 0  20 

Kvery  Search  exceeding  four  terms,    or  a   General 

Search    0  50 

Every  Affidavit,  Affirmation,  &c.,  taken  before  them,       0  20 
Every  Allowance  and  Justification  of  Bail    ....  (6.)       0  25 

Taking  Recognizance  of  Bail (b.)       0  25 

Filing  affidavit,  and  Enrolling  Articles  previous  to 

the  admission  of  an  Attorney 0  50 

Every  Admission  of  an  Attorney     2  00 

Entering  Satisfaction  on  Record,  and  EiUng  Satis- 
faction piece,  including  any  necessary  search .  .        0  50 
Every  Commission  for  the  Examination  of  Witnesses       1   00 
Every  Commission  for  taking  Bail  and  Affidavit  (to 

be  on  parchment) 2  OO 

Entering  Exoneretur  on  Bail  piece   (6.)        0  25 

Making  up  Records  of  Conviction,  or  of  Acquittal, 

per  folio 0  10 

Entering  and  Docketing  Judgment    (c.)       0  50 

For  making  the  Entry  required  in  the  Debt  Attach- 
ment Book 0  50 

(a.)  The  fees  now  usually  paid  on  payment  of  money  into  Court- 
are  the  fees  prescribed  ty  the  former  Chancery  Tariff,  see  ante  vol.  1,. 
p.  396. 

(5.)  Increased  to  30  cents  by  28  Viet.  u.  5,  s.  21. 

(c.1  See  B.  S.  0.  c.  39,  s.  53  for  Statutory  Fee. 
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CLERK  OF  ASSIZE  AND  MARSHAL. 

See  now  44  Vict.  o.  8,  s.  i  (0.)  ;  46  Vict.  o.  7,  a.  150  (0.) 

CLERK  IN  CHAMBERS,  (a) 

Every  Summons  . (b-)       0  25 

Every  Order. 0  50 

For    receiving    and   taking   charge  of    Nisi    Prius 

Records  and  Exhibits  in  each  cause     0  50 

Filing  each  paper (c.)       0  07 

Every  Fiat  for  a  rule  of  Court (6.)       0  25 

Taking  every  Afiidavit  or  Affirmation    0  20 

Office  Copies  of  Papers,  per  folio 0  10 

For  Searching,  the  same   allowance  as  to   the  Clerk 

of  the  Crown  and  Pleas. 

SHERIFF— (CIVIL  SIDE.) 
See  Sule  Snd  February,  1874,  post  p.  565. 

CRIER. 

See  DOW  TariflF  of  Supreme  Court  lOtb  September,  1881. 

JURORS. 
Where  not  specially  provided/or  by  Statute. 
Special  Jurors,  each  day's    actual  attendance,    to  be 

paid  to  those  only  who  are  sworn     1  00 

Common  Jurors,  when  not  paid  by  the  county,  every 

cause  in  the  infeiior  jurisdiction,  each  Juror    ..      0  12  J 

In  every  other  cause,  each  juror 0  25 

See  now  46  Vict.  <^.  7  s.  142,  (0). 

ALLOWANCE  TO  WITNESSES. 

See  now  Tariff  of  Supreme  Court  10th  September,  1881. 

COMMISSIONER. 

See  Rtde  2ml  February,  1874,  post  p.  568. 

(a.)  For  feea  payable  to  Clerk  in  Chambers  in  contested  municipal 
election  matters,  see  Jiiiles  relating  to  contested  municipal  elections, 
post. 

(b.)  Increased  to  30  cents  by  28  Vict.  c.  5.  s.  21. 

(c.)  Increased  to  10  cents  by  28  Vict.  c.  5,  s.  21. 
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Rules  under 
Criminal  Appeal 
Act  effete. 


RULES  UNDER  THE  CRIMINAL  APPEAL  ACT, 
(C.  S.  U.  C.  c.  113.) 


(16  Q.  B.  159;  8  C.  P.  370.)  13tli  February,  1858. 

HUary  Term,  21  Vict. 

These  rules  regulated  the  practice  on  appeals  to  the  Superior 
Courts  in  criminal  cases.  The  provisions  of  C.  S.  U.  C.  c.  113, 
authorizing  the  granting  of  new  trials,  and  appeals  from  applications 
refusing  new  trials  in  criminal  cases,  having  been  repealed  by  the 
Criminal  Procedure  Act  of  1869,  33  Vict.  c.  29  s.  80,  (D.),  these 
Rules  are  consequently  now  effete. 


RULES  OF  19th  FEBRUARY,  1859. 
(18  Q.  B.  68 ;  9  C.  P.  181.)  Hilary  Term,  22  Vict. 

Rules,  oj  19th  ^  Tariff  of  Counsel  Fees  was  prescribed,  which  was  superseded  by 

Feb.  1859.  the  subsequent  Tariff  of  6th  March,  1880,  which  is  now  superseded 

by  Tariff  of  Supreme  Court  of  10th  September,  1881. 

CLERK  OF  PROCESS. 
Clerk  of  Process       It  IS  Ordered  that  from  and  after  the  last  day  of  this 

to  delirer  to  i         /^t  t-» 

cierksofc.p.  of  present  term,  the  Clerk  of   the  Process  shall,  on  the 

Q.B.  &C.P.  .  . 

opening  of  the  respective  offices  each  morning,  or  as 
soon  thereafter  as  may  be,  deliver  to  the  Clerks  of  the 
Crown  of  the  respective  Courts  in  which  the  process 
has  been  issued,  all  praecipes  on  which  summonses 
were  issued,  and  all  orders  and  affidavits  on  which 
writs  of  capias  were  issued  by  him  on  the  preceding 
day,  that  the  same  may  be  filed  with  the  papers  in  the 
respective  suits,  to  which  such  process,  affidavits,  and 
orders  belong. 

It  is  ordered   that  the  Clerk  of  the  Process  shall 
deliver  to  each  of  the  Clerks  of  the  Crown  of  the  re- 


pi-aei'ipes,  and 
affidaTitg  on 
which  writs 
issued. 


Also  to  deliver 
quarterly  returns 
of  all  writs 
issued  by  him. 
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spective  Courts  on  the  first  day  of  January,  the  first 
day  of  April,  the  first  day  of  July,  and  the  first  day  of 
October,  if  not  a  Sunday  or  legal  holiday,  and  if  so 
then  on  the  first  day  thereafter  not  being  a  Sunday  or 
legal  holiday,  in  each  and  every  year,  quarterly  returns 
of  all  writs  issued  by  him  during  the  preceding  quarter 
to  the  respective  Crown  offices,  naming  each  description 
of  writ,  and  the  dates  on  which  the  same  were  issued, 
to  each  of  the  Clerks  of  the  Crown  requiring  the  same, 
the  first  return  thereof  to  be  made  on  the  first  day  of 
April  next  ensuing. 

These  Sules  appear  to  be  atill  in  force  in  the  Queen's  Bench,  and 
Common  Pleas,  Divisions. 


RULES  OF  27th  AUGUST,  1860. 

(20  Q.  B.  123.)  Trinity  Term,  24  Vict. 

Rule  1  rescinded  Bute  No.  155,  of  Trinity  Term,   1856,   and  sub-  Rules  of  27tla 
stituted  therefor  another  rule  providing  for  allowance  only  of  County,  ^"g"»'i  l'^"' 
or  Division  Court,  coats  respectively,  in  oases  in  which  final  judgment 
shall  be  obtained  by  a  plaintifif  without  trial  in  cases  within  the 
competence  of  such  Courts.     The  provisions  of  this   Rule  are  now 
superseded  by  Sule  S.  C.  511,  and  see  also  Sale  S.  G.  515,  post. 

Rule  2  related  to  the  office  hours  to  be  observed  by  the  Clerks 
of  the  Crown  and  Pleas,  and  was  rescinded  by  Bale  of  23rd  May, 
874  ;  and  see  now  Bule  S.  C.  545. 


RULES  OF  14th  AND  15th  FEBRUARY,  1862. 

(21  Q.  B.  581 ;  12  C.  P.  210.)  HUary  Term,  25  Vict. 

These  Etiles  prescribed  fees   to  be  paid  to  Sheriffs  on  return  of  EulesofFeb., 
executions,  and  for  removing  and   retaining   property  in  replevin. 
They  are  superseded  by  the  Tariff  promulgated  2nd  February,  1874  : 
see  post  p.  566. 


RULES  OF  THE  15th  FEBRUARY,  1862. 

Hilary  Term,  25  Vict. 
It  is  Ordered,  that  the  Form  of  Writs  of  Assignment 


558  Common  Law  EuleS,  (1862). 

Rules  of  15th      of  Dower  to  be  used  under  the  Statute  24th  Victoria,. 
°  '      "         Chap.  40,  (a)  shall  be  as  follows  : 
Form  o£  write  of       The  Writ  of  Assignment  of  Dower  required   to  be 

assignment  of  °  .  t     ,  •  i^    t\  1 

dower.  issued  after  a  Judgment  m   an  Action  or  Dower  nas 

been  entered  in  favor  of  the   Demandant,  shall  be  in 
the  form  hitherto  in  use  in  Upper  Canada. 

And  the  Writ  of  Assignment  of  Dower,  required  to 
be  issued  under  the  £,econd  clause  of  the  said  Statute, 
when  the  right  of  Dower  is  acquiesced  in.  by  the 
owner  of  the  estate,  may  be  as  follows: 

Upper  Canada,     j  Victoria,  by  the  Grace  of  God,  &c. 
County  01         j  ■' 


ity 
To  the  Sheriff  of  the  County  of 


Greeting : 


Whereas,  A.  B.,  widow,  who  was  the  wife  of  C.  D., 
deceased,  demands  against  E.  F.,  the  third  part  of 
(here  describe  the  Estate  in  which  Dower  is  claimed^ 
as  in  other  Writs  of  Assignment  of  Dower,)  as  the 
Dower  of  the  said  A.  B.  of  the  endowment  of  the  said 
C.  D.,  heretofore  her  husband  ;  And  whereas  it  has 
been  made  to  appear  to  us  in  our  Court  of  Queen's 
Bench,  (or  Common  Pleas,  as  the  case  may  be,)  in 
Upper  Canada,  that  the  said  E.  F.  is  the  owner  of  the 
said  Real  Estate  out  of  which  said  Dower  is  claimed, 
and  that  he  acquiesces  in  the  said  claim,  and  is  willing 
to  assign  to  the  said  A.  B.  her  proper  Dower,  but  that 
the  said  A.  B.  and  E.  F.  are  not  agreed  to  as  the  ad- 
measurement thereof  :  We  therefore  Command  you, 
that  without  delay  you  do  deliver  the  said  A.  B. 
seizin  of  her  third  part  of  the  said 

with  the  appurtenances. 
To  hold  to  her  in  severalty  by  metes  and  bounds  ; 
And  that  you  do  proceed  in  the  execution  of  this  our 

(a)  This  Statute  was  subssquently  repealed  by  32  Vict. ,  c.  7,  a  1, 
(0.)  and  see  now  R.  S.  0.  v;.  55. 
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Writ,  according  to  the  provisions  of  the  said  Statute, 
passed  by  the  Legislature  of  our  Province  of  Canada, 
in  the  twenty-fourth  year  of  our  Reign,  (a). 

Witness,  &c. 

(When  the  Demandant  has  married  again,  since  the  death 
^f  her  late  husband,  under  whom  she  claims  Dower,  her 
name  and  description  m,ust  be  made  such  as  to  suit  the 
circumstances. ) 


RULES  OF  AUGUST,  1862. 
(22  Q.  B.  166;  12  C.  P.  498.)  Trinity  Term,  26  Vict. 

Bules  were   passed  this  Term   relating   to   appeals   from   County  Eulesof  Aug., 
Courts,  and  are  now  obsolete.  1^"^'  obsolete. 

RULES  OF  28th  NOVEMBER,  1863. 
(23  Q.  B.  66 ;  13  C.  P.  492.)  Michaelmas  Term,  27  Vict. 

Bules  1-12,   relating  to  "New   Trial   List,"   were   rescinded  by  Rales  of  28th 
Sules  of  September  9,  1865,  infra.  Nov.,  1863. 

PLEADING  SEVERAL  MATTERS  AND  DEMURRING. 

13.  In  all  cases  in  which  a  Judge's  order  to  plead  order  to  plead, 
and  demur,  or  to  plead  several  matters,  is  rendered  attached  to' 

.  record. 

necessary  according  to  the  Consolidated  Statutes  of 
Upper  Canada,  ch.  22,  sections  109  and  110,  the 
original  order,  or  a  copy  thereof,  shall  either  be 
attached  to  the  Nisi  Prius  Record  or  Demurrer 
Book,  or  shall  be  copied  on  the  margin  thereof:  and 
in  case  of  non-compliance  with  this  rule,  the  Clerks 
or  Deputy  Clerks  of  the  Crown  shall  not  pass  the 
record,  nor  shall  the  demurrer  be  argued. 

It  seems  doubtful  whether  this  Stile  is  still  in  force  :  see  Rule  S.  0. 
194 ;  a  party  may,  on  filing  the  affidavit  required  by  that  Rule, 
plead  and  demur  without  leave,  but  orders  for  leave  to  plead  and 
demur  are  still  necessary  where  the  affidavit  cannot  be  filed  ;  and 

(a)  See  now  R.  S.  0.  o.  55. 


560  Common  Law  Rules,  (1865),  1 — 4. 

where  an  order  is  necessary,  it  is  possible  this  Bide  may  be  held  to 
be  still  applicable.  Leave  to  plead  several  matters  is  not  necessary 
now  in  any  case.     See  post  p.  562,  Bute  2  of  2nd  December,  1865. 

RULES  OF  9th  SEPTEMBER,  1865. 
(25  Q.  B.  18 ;  15  0.  P.  6^3.)  Trinity  Term,  29  Vict. 

Rules  of  9th  The  Rules  of    Court  under  the  head  "New  Trial 

Sept.,  1866.        ^.^^  „  ^^^  ^^  2^  g^  ^^  ,^  g^  7,  8,  9, 10, 11,  and  12,  passed 

Euies:i-i2  of      in  Michaelmas  Term,  27  Vict.,  shall  be  from  and  after 

scinded.    '        the  first  day  of  Michaelmas  Term  next,  annulled  and 

the  following   Rules  shall  come  into  force   and  take 

effect  upon  and  after  the  first  day  of  Michaelmas  Term 

next. 

NEW  TRIAL  LIST. 

Rules  1-3  not  in       Bule  1  enabled  the  party  who  obtained  any  Rule  Nisi  for  a  New 
f°"«-  Trial,  or  for  entering  a  Nonsuit,  or  a   Verdict,  or  for  increasing  or 

reducing  a  Verdict,  on  leave  reserved,  on  or  after  the  fourth  day, 
inclusive,  after-  the  serving  such  Rule,  to  file  the  same,  together  with 
affidavit  of  service,  with  the  Clerk  of  the  Court  granting  such 
rule.     It  is  now  superseded  by  Bule  S.  0.  529,  post. 

Rule  2  enabled  the  party  served  with  any  such  rule,  (if  the  same 
had  not  been  already  filed  by  the  party  who  obtained  the  same,) 
on  or  after  the  filth  day  after  the  granting  of  the  rule  to  file  the  copy 
served,  with  an  ajfidavit  of  the  fact  and  time  of  such  service,  with 
the  Clerk  of  the  Court  granting  such  rule,  and  is  now  superseded  by 
Bide.S.  0.  530,  post. 

Rule  3  provided  that  in  case  the  party  to  whom  any  such  rule  is 
granted  shall  neglect  or  delay  to  draw  up  and  serve  the  same,  the 
opposite  party  might,  on  or  after  the  third  day  after  the  granting  such 
rule,  and  upon  filing  with  the  Clerk  an  affidavit  that  the  rule  had  not 
been  served,  enter  a  ne  recipiatiir  with  such  Clerk,  after  which  the 
Clerk  was  not  to  receive  or  enter  such  rule  in  the  book  required  to  be 
kept  by  him,  and  such  rule  was  to  be  deemed  to  be  abandoned,  and 
the  opposite  party  might  proceed  as  if  no  such  rule  had  been  moved 
for  or  granted.     It  is  now  superseded  by  Bule  S.  C,  531,  post. 

Form  of  list  to  4.  The  Clerk  shall  immediately,  on  the  receipt  of 
ctok?°'"  ^  any  rule,  or  copy,  under  the  first  or  second  rules,  enter 
a  memorandum  thereof  in  a  book  to  be  kept  for  that 
purpose,  in  the  order  in  which  the  same  shall  be  deliv- 
ered to  him,  such  memorandum  to  be  according  to  the 
form  following : 
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PlaintifT'a 
name. 


Befeuctant'tt 
Qame. 


Description  of 
Rule. 


When  Med  with 
the  Cierk. 


How  disposed 
of. 


This  Rule  is  apparently  still  in  force  in  the  Queen's  Bench  and 
Common  Pleas  Divisions. 

Rule  5  provided  that  on  certain  days  in  each  Term,  after  going  p^^j^  5.5^2  not  i 
through  the  bar  to  hear  motions  for  rules  niai,  or  motions  of  course,  fcree 
the  Courts  would  hear  the  rules  for  new  trials  so  entered,  according 
to  the  order  in  which  they  should  stand,  in  preference  to  any  other 
business.     It  was  subsequently  superseded  by  Rules  of  November  17> 
1875,  post  p.  570. 

Rule  6  provided  that  each  Court,  in  its  discretion,  would  hear  any 
rule  so  entered  when  both  parties  are  present  and  prepared  to  pro- 
ceed, and  is  superseded  by  Rule  10,  of  November  17,  1875,  post  p.  573. 

Rule  7  provided,  if,  when  a  rule  is  called  on  in  its  proper  order, 
the  party  who  obtained  the  same  does  not  appear  to  support  it,  and 
the  opposite  party  attends  and  applies  to  have  it  discharged,  such 
rule  may  be  discharged  accordingly,  and  was  superseded  by  Rule 
12,  of  November  17,  1875,  post  p.  573. 

Rule  8  provided,  if  the  party  called  upon  to  shew  cause  does  not 
appear  when  the  rule  is  called  on  in  its  proper  order,  the  Court  will 
hear  the  other  side,  ex  parte,  and  dispose  of  the  rule,  and  is  super- 
seded by  Rule  12,  of  November  17,  1875. 

Rule  9  provided,  if  neither  party  appear,  the  rule  may,  in  the 
discretion  of  the  Court,  be  treated  as  having  lapsed,  and  be  struck 
out  of  the  Clerk's  books,  and  is  superseded  by  Rule  12,  of  Novem- 
ber 17,  1875. 

Rule  10  provided  that,  in  the  absence  of  other  business,  the 
Courts  may,  in  their  discretion,  hear  rules  so  entered  on  any  other 
days  during  Term  besides  those  mentioned  in  the  fifth  rule,  the  par- 
ties to  the  rule  being  present,  and  desirous  to  proceed,  and  is  super- 
seded by  Rule  10,  of  November  17,  1875. 

Rule  11  provided  that  each  Court  would,  on  sufficient  ground 
shewn,  upon  affidavit,  enlarge  a  rule  so  entered  to  a  subsequent  day 
in  the  same  term,  or  to  the  following  term,  and  the  Clerk  was  to 
alter  tie  entry  accordingly,  and  place  the  enlarged  rule  at  the  foot 
of  the  list,  and  is  now  superseded  by  Rules  11  and  12  of  November 
17,  1875. 
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Rule  12  provided  for  enlarging  all  rules  entered  by  the  Clerk  as 
aforesaid,  which  remain  unheard  at  the  end  of  any  Term.  Rule  2, 
of  December  1,  1875,  abolished  the  necessity  of  enlarging  any  rule 
entered  on  the  general  list,  see  pout  p.  575. 

^™!''™?yp'e        13.  The  Court  may,  nevertheless,  in  any  case,  if  it 
tioDs  astotak-    ghall  See  fit  so  to  do,  make  any  special  rule  or  order, 

ingout  and  aerv-  >  J      f  ' 

ing  rule,  &c.  or  give  any  special  direction  upon,  or  with  re.spect  to 
any  such  rule,  or  the  entering,  taking  out,  or  service 
thereof,  or  with  respect  to  any  supposed  lapse  or 
abandonment  thereof,  or  otherwise,  as  it  might  have 
done  before  the  passing  of  these,  or  the  rescinded  rules. 

This  Rule  would  appear  to  be  still  in  force  in  the  Queen's  Bench, 
and  Common  Pleas,  Divisions. 

RULES  OF  2nd  DECEMBER,  1865. 
(25  Q,  B.  150.)  Michaelmas  Term,  29  Vict., 

R"'«l>of2nd  Rule  1  amended  the  Table  of   Costs  established  by  the  Rule  of 

force.       '  Court,  of  Trinity  Term,  20  Vict.,  as  to  fee  for  copy  and  service  of 

writ  of  subpcBna  ad  testificandum,  and  is  now  superseded  by  the  tariff 
of  the  Supreme  Court  of  September  10,  1881. 

2-  In  all  cases  where  leave  is  given  to  raise  an  issue 
or  issues  of  law,  together  with  an  issue  or  issues  of 
fact,  to  any  declaration  or  subsequent  pleading,  the 
issue  or  issues  of  law  should  be  determined  before  the 
trial  of  the  issue  or  issues  of  fact,  unless  otherwise 
expressly  ordered  by  the  Court  or  Judge  in  the  rule 
or  order  permitting  such  issue  or  issues  to  be  be  raised. 

It  is  doubtful  how  far  this  Ride  is  now  in  force.     See  ante  p.  559, 
Rule  13  of  28th  November,  1863  ;  and  see  Rules  S.  C.  193-195. 

RULES  OF  12th  FEBRUARY,  1867. 
(26  Q.  B.  421 ;  17  C.  P.  442. )  HUary  Term,  30  Vict. 

Rules  of  12th  Rule   1    provided  that,  in  Easter,   and  Michaelmas    Terms    the 

Feb.,  1867,  not  in  first  Friday,  the  second  Monday,  the  second  Wednesday,  and  the 
third  Monday,  should  be  "paper  days"  in  the  Court  of  Queen's 
Bench  ;  and  the  first  Saturday,  the  second  Tuesday,  the  second 
Thursday,  and  the  third  Tuesday,  in  the  Court  of  Common  Pleas. 

This  Rule  was  afterwards  rescinded  by  Rule  17,  of  November  17 
1875  ;  and  see  Rules  3,  6  of  that  date  :  See  post  pp.  571-2. 
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Kule  2  related  to  County  Court  appeals,  and  is  now  obsolete  :  see 
R.  S.  0.  u.  43,  o.  2,  which  transfers  the  jurisdiction  to  entertain 
County  Court  appeals  to  the  Court  of  Appeal. 

Rule  3  provided  that  on  the  last  Tuesday  and  Friday  in  Easter 
and  Michaelmas  Terms,  the  Court  of  Queen's  Bench  ;  and  on  the 
last  Monday  and  Wednesday,  in  the  said  Terms,  the  Court  of  Com- 
mon Pleas,  would  take  the  New  Trial  Paper,  and  proceed  therewith, 
in  like  manner  as  on  the  other  days  appointed  by  rule  of  Court  for 
that  purpose.  This  Bale  was  afterwards  rescinded  by  Rule  17,  of 
November  17,  1875;  and  see  Utiles  3  and  6  of  that  date,  post  pp.  571-2. 

RULE  OF  6th  JUNE,  1868. 

(27  Q.  B.  559.)  Easter  Term,  31  Vict., 

This  Side  amended  a  Jiuh  made  in  Michaelmas  Term,  9  Vict.,  the  u„]g  of  6th 
15th  day  of  November,  A.  D.  1845,  by  striking  out  so  much  of  the  June, I868,effete 
-tariff  of  fees  annexed  thereto,   as  applies  to   sheriffs,  and  by  sub- 
stituting therefor  the  tariff  of   fees  thereto    annexed,   and  is    now 
superseded  by  B.  S.  0.  c.  84,  s.  2,  and  the  tariff  of  fees  appended  to 
that  Act. 

RULE  OF  2nd  DECEMBER,  1869. 

(29  Q.  B.  494  ;  20  C.  P.  164.)  Michaelmas  Term,  33  Vict. 

The  Bale  passed  this  day  provided,  that  the  first  Wednesday  in  Rule  of  2nd  Dec, 
Hilary  Term,  in  the  Court  of  Queen's  Bench,  and  the  first  Thursday  l«69,  resoinded. 
in  the  said  Term,  in  the  Court  of  Common  Pleas,  should  be  New  Trial 
Paper  Days.     This  Rule  was  resciaded  by  Bale  17  of  17  November, 
1875,  and  see  Bales  3  and  6  of  that  date. 

RULES  OF  9th  FEBRUARY,  1870. 
(29  Q.  B.  623 ;  20  C.  P.  354.)  Hilary  Term,  33  Vict. 

Whereas   by  the   Statute  made   and  passed  in  the  Rniesofoth 
Session    of   the    Legislature  of    Ontario,  held   in   the 
thirty-third  year  of  the  reign  of  Her  Majesty,  intituled, 
"  An  Act  respecting  proceedings  in  Judge's  Chambers 
at  Common  Law." 

It  is  enacted  that  it  shall  be  lawful  for  a  majority  of 

all  the  Judges  of  the  said  Courts,  which  majority  shall 

include  the  two  Chief  Justices,  and  the  Senior  of  the 

Puisne  Judges  of  the  Superior  Courts  of  Common  Law, 

10 
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from  time  to  time,  to  make  and  publish  general  rules 

for  certain  purposes  therein  mentioned. 

a/rfrfcrown'        ^^  is  therefore  ordered,  that  the  Clerk  of  the  Crown 

ta^sdetoei™"  and  Pleas  of  the  Court  of  Queen's  Bench,  be,  and  is 

hereby,  empowered  and  required  to  do  all  such  things, 

and  to  transact  all  such  business,  and  exercise  all  such 

authority  and  jurisdiction  in  respect  of  the  same  as  by 

virtue  of  any  Statute  or  custom,  or  by  the  rules  and 

practice  of  the  said  Courts  or  any  of  them  respectively, 

were,  at  the  time  of  the  passing  of  the  said  Act,  and 

are  now  done,  transacted,  or  exercised  by  any  Judge 

Matters  excluded  of  the  Said  Courts  sitting  at  Chambers,  except  in  re- 

from  junsdiction  ^  ^ 

ofoeruof  speet  of  matters  relating  to  the  liberty  of  the  subject 
^tting  in  Cham-  and  to  Prohibitions  and  Injunctions,  and  except  (unless 
by  consent  of  the  parties)  in  respect  of  the  following 
proceedings  and  matters,  that  is  to  say  : — 

All  matters  relating  to  Criminal  proceedings. 

The  removal  of  causes  from  Inferior  Courts,  other 
than  the  removal  of  Judgments  for  the  purpose  of 
having  execution. 

The  referring  of  causes  under  the  Common  Law  Pro- 
cedure Act. 

Reviewing  taxation  of  costs. 

Staying  proceedings  after  verdict. 

Appeals  in  insolvency. 

In  all  such  excepted  matters,  not  being  matters 
relating  to  the  liberty  of  the  subject,  the  said  Clerk 
may  issue  a  summons  returnable  before  a  Judge. 

That  in  case  any  matter  shall  appear  to  the  said 
Clerk  of  the  Crown  to  be  proper  for  the  decision  of  a 
Judge,  the  Clerk  may  refer  the  same  to  a  Judge,  and 
the  Judge  may  either  dispose  of  the  matter  or  refer  the 
same  back  to  the  Clerk  with  such  directions  as  he  may 
think  fit. 

That  appeals  from  the  Clerk's  order  or  decision  shall 
be  made  by  Summons,  such  Summons  to  be  taken  out 
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■within  four  days  after  the  decision  complained  of,  or 
such  further  time  as  may  be  allowed  by  a  Judge,  or  the 
said  Clerk. 

The  appeal  to  be  no  stay,  unless  so  ordered  by  a 
Judge,  or  the  said  Clerk. 

The  costs  of  such  appeal  shall  be  in  the  discretion  of 
the  Judge. 

That  the  scale  of  costs  for  all  matters  done  by  and 
before  the  Clerk,  shall  be  the  same  as  are  fixed  for 
business  done  by  and  before  the  Judges. 

That  the  same  fees  shall  be  taken  in  respect  of  busi- 
ness transacted  before  the  said  Clerk  at  Chambers  as 
are  now  taken  when  the  same  business  is  transacted 
before  a  Judge. 

That  these  Rules  take  effect  on  the  21st  day  of  Feb- 
ruary, A.D.,  1870. 

The  Master  in  Chambers  now  exercises  the  jurisdiction  -which  by  Ourisdietion  of 
these  Sules  was  conferred  on  the  Clerk  of  the  Crown  and  Pleas  of  5,^^  extended  by. 
the  Court  of  Queen's  Bench  :  see  Rule  S.  O.  420,  and  Chy.  Ord.  560    Side  s.  C.  648 
ante  vol.  1,  p.  339.     Since  the  publication  of  the  first  volume  of  this 
work  the  jurisdiction  of  ttie  Master  in  Chambers  has  been  extended 
to  all  matters  in  which  a  Judge  had  jurisdiction  in  Chambers  on  the 
17th  December,  1884,  except  those  matters  excepted  by  JR-ule  S.  G. 
420  a  :  See  Eule  S.  O.  548,  post. 

The  Master  in  Chambers  may  now  entertain  appeals  from  the 
Taxing  Officers  :  see  Kule  S.  G.  544. 

Appeals  from  the  Master  in  Chambers  are  now  regulated  by  Sule 
S.  O.  427. 

KULES  OF  9th  DECEMBER,  1871. 

(22  C.  P.  266.)  Michaelmas  Term,  35  Vict. 

The  Bules  passed  this  day  prescribed  a  tariff  of  fees  which  is  now 
for  the  most  part  superseded  by  the  tarifif  of  the  Supreme  Court,  of 
September  10,  1881 ;  certain  fees  thereby  prescribed  in  contested 
municipal  election  matters  wiU  be  found  post  p.  645. 

RULES  OF  7th  FEBRUARY,  1872. 

(22  0.  P.  277,  561.)  Hilary  Term,  36  Vict. 

The  Bules  passed  this  day  postponed  the  operation  of  the  preceding 
Sule  of  December  9,  1871 ;  and  also  amended  the  tariff  referred  to 
therein  in  certain  particulars  ;  and  they  are  now  effete. 
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SHERIFF'S  TARIFF-CIVIL  SIDE. 


(23C.  p.  435.)  February  2nd,   1874. 

From  and  after  the  first  day  of  March  next,  the  following 
fees  and  allowances  shall  be  taken  and  received  in  Civil 
Suits,  in  the  Superior  Courts  of  Common  Law,  in  lieu  of  fees 
for  similar  services  and  allowances  under  the  tariffs  now  in 
force  in  the  said  Courts  ; 
Every  Warrant  to  execute  any  Process  mesne  or  final, 

directed  to  the  Sheriff,  when  given  to  a  Bailiff    ...   $0  75 

'Arrest,  when  amount  does  not  exceed  $200 2  00 

$400 4  00 

"  over  $400 6  00 

Bail  Bond  or  Bond  to  the  limits    2  00 

Assignment  of  the  same 1   00 

Service  of  Process,  non-bailable.  Scire  Facias  or  Writ 

of  Revivor,  each  defendant  (no  fee  foi-  Afiidavit  of 

Service  in  such  cases  to  be  allowed,  unless  Service 

made  or  recognized,  by  Sheriff)  1   50 

For  each  Summoner  on  Writ  of  Scire  Facias  per  day, 

to  be  paid  by  the  Sheriff    1   00 

Serving  Declarations,  Subpoenas,    Rules,   Notices,  or 

other  papers  (besides  mileage)    0  75 

— for  each  additional  party  served,  50c. 
Receiving,  filing,  entering,  and   endorsing  all  Writs, 

Declarations,  Rules,  Notices,  or  other  papers,  each  0  25 
Return  of  all  Process  and  Writs,  except  Subpoena...  0  50 
Return  of  Declarations,  Rules,  Notices,  or  other  papers  0  25 
Every  search,  not  being  by  a  party  to  a  cause  or  his 

-A-ttorney 0  30 

Certificate  of  result  of  such  search,  when  required  (a 

search  for  a  Writ  against  lands  of  a  party   shall 

include  sales  under  Writ  against  same  party,  and 

for  the  then  last  six  months) q  75 
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Notice  of  appointment  for  ballot  of  Jury $0  50 

Notice  to  Clerk  of  Peace  of  such  appointment 0  50 

Fee  on  balloting  Special  Jury   5  00 

.  Fee  on  striking  "  2  50 

Serving  each  Special  Juror  (besides  mileage  at  13c. 

per  mUe) 0  50 

Eeturning  Panel  of  Special  Jurors    1   00 

Keeping  and  checking  pay  list  of  Special  Jurors'  at- 
tendance, in  each  case 1  00 

Every  Jury  sworn,  or  Cause  tried  before  a  Judge 1   00' 

Poundage  on  Executions,  and  on  attachments  in  the 
nature  of  Executions,  -where  the  sum  made  shall 
not  exceed  $1000,  six  percent 

Where  the  sum  is  over  $1000  and  under  $4000,  three 
per  cent.,  when  the  sum  is  $4000  and  over,  one  and 
a  half  per  cent.,  in  addition  to  the  poundage  allowed 
up  to  $1000,  exclusive  of  mileage,  for  going  to 
seize  and  sell,  and  except  all  disbursements  neces- 
sarily incurred  in  the  care  and  removal  of  property(a) 

Schedule  taken  on  Execution,  attachment,  or  other 
process,  including  copy  to  Defendant,  not  exceeding 
5folios 1  00 

Each  folio  above  5 0  10 

Drawing  advertisements  ^'hen  required  by  law  to  be 
published  in  the  official  Gazette  or  other  news- 
paper, or  to  be  posted  up  in  a  Court  House  or 
other  place,  and  transmitting  same,  in  each  suit...      1   50 

Every  necessary  notice  of  Sale  of  Goods,  in  each  suit     0  75' 

Every  notice  of  Postponement  of  Sale,  in  each  suit...     0  25- 

Tlie  sum  actually  disbursed  for  Advertisements  re- 
quired by  law  to  be  inserted  in  the  official  Gazette 
or  other  newspaper 

Executing  "Writ  of  Possession  and  serving  and  execut- 
ing Writ  of  Restitution,  besides  mileage  6  00- 

Bringing    up    Prisoner   on    attachment    or   Habeas 

Corpus,  besides  travel  at  20c.  per  mile 1   50 

(a)  See  Fleming  v.  Hall,  9  P.  K.  311 ;  Morrison  v.  Taylor,  lb.  390;. 
Or  ant  v.  Grant,  10  P.  R.  40. 
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Actual  and  necessary  mileage  from  the  Court  House 
to  the  place  where  service  of  any  Process  paper  or 

proceeding  is  made,  per  mile 0   13 

Seizing  Estate    and  Effects  on  attachment  against  an 

absconding  debtor   3   00 

Removing   or    retaining    property,    reasonable    and 
necessary  disbursements  and  allowances  to  be  made 
by  the  Master,  or  by  order  of  the  Court  or  a  Judge 
Presiding  or  attendance  on  execution  of  Writ  of  En- 
quiry,  or   under  any   Writ   of  Escheat,   or  other 

Writ  of  a  like  nature 5  00 

Summoning  each  Juror  in  such  case 0  25 

Bailiff's  Fee  summoning  Jury,  mileage  per  mile  0  13 

Hire  of  Room,  if  actually  paid,  not  to  exceed  |2  per 

day  

Mileage  from   the   Court  House  to  the   place  where 

Writ  executed,  per  mile 0  13 

Drawing  Bond  to  secure   Goods  taken  under  an   at- 
tachment against  an  absconding  debtor,  if  prepared 

by  Sheriff   1   50 

Every  Letter  written   (including  copy)    required  by 
party  or  his  attorney  respecting  Writs  or  Process, 

when  postage  prepaid 0  50 

Drawing  every  Affidavit  when  necessary  and  prepared 

by  Sherifi     0  25 

Precept  or  Warrant  to  Bailiff  in  Replevin   0  75 

Drawing  Notice  for  service  on  Defendant  in  Replevin     0  75 
Delivering  Goods  to  the  party  obtaining  the  Writ  of 

Replevin 3  00 

For  Writ  De  Retorno  Habendo     1   00 

Drawing  Replevin  Bond 2  00 

All  necessary  disbursements  for   the  possession,   care 

and  removal  of  property  taken  in  Replevin 

Viewing  Lands,  and  instructing  Surveyors  under  Hab. 

Fac.  Seisin,  exclusive  of  mileage,  per  day  5  00 

Giving  Possession,  exclusive  of  mileage  and  assistance     5  00 
All  necessary  disbursements  to  Surveyors  and  others 
for  surveying  the  lands  and  giving  possession,  to  be 
allowed  to  the  Sheriff 
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CORONERS. 

The  same  Fees  shall  be  taxed  and  allowed  to  Coroners 
for  services  rendered  by  them  in  the  service,  execu- 
tion, and  return,  of  process,  as  allowed  to  Sheriffs 
for  the  same  services,  and  above  specified. 

CRIER. 

See  now  Tariff  of  Supreme  Court  of  10th  September,  1881. 

ALLOWANCE  TO  WITNESSES. 
See  now  Tariff  of  Supreme  Court  of  10th  September,  1881. 

COMMISSIONER. 

For  taking  every  A  ffidavit 0  20 

Taking  every  Recognizance  of  Bail 0  50 


EULES  OF  14th  FEBRUARY,  1874. 

(34  Q.  B.  291 :  23  C.  P.  412.)  Hilary  Term,  37  Victoria. 

The  Rules  passed  this  day  regulated  proceedings  under  T!ie  Con-  gui^,  ^f  ^tjj 
troverted  Elections  Act,  1873,  (D.)     They  are  now  effete,  being  super-  Feb.,  1874,  effete, 
seded  by  the  Bules  passed  under   The   Controverted  Elections   Act, 
1874,  f(D.):  see  post. 

RULES  OF  23rd  MAY,  1874. 

(35  Q.  B.  193 ;  24  C.  P.  228.)  Easter  Term,  37  Victoria. 

This  Rule  rescinded  Rule  2  of  27th  August,   1860,  and  regulated  Rule»  23rd  May 
the  office  hours  of  the  Clerks  of  the  Crown  and  Pleas.    It  is  now  "^*'  '^^''''''l^'l- 
effete  :  see  Rule  S.  0.  545,  post. 

RULES  OF  5th  SEPTEMBER,  1874, 

(39  Q.  B.  404  :  24  C.  P.  299. )  Trinity  Term  38  Victoria. 

The  Rules  passed  this  day  regulated  the  weekly  sittings  of  the  Rules  of  5th 
Judges  of  the  Queen's  Bench,  and  Common  Pleas,  and  provided  that  Sept.  1874,  re- 
rules  issued  out  of  Term  should  be  four  day  rules ;  and  regulated  the 
setting  down   of   demurrers,    &c.     They    were   rescinded  by  Rule 
23  of  15th  May,  1876,  post  p.   584,   and  see  now,  Rules  H.   C.  J., 
i.,  ii.,  v.,  vi.,  vii.,  viii. 
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RULES  OF  22nd  DECEMBER,  1874. 
(24  C.  P.  498. )  Michaelmas  Term,  38  Victoria. 

Kules  of  22nd  The   Rules    passed    this   day  provided   that:     "Subject    to  the 

Jbsdetf  *'  direction  of  the  Court  in  all  cases,    that  hereafter  the  first  six  cases 

standing  undisposed  of  on  the  new  trial  list,  or  such  other  cases  as 
the  Court  shall  see  fit  to  direct,  shall  stand  on  such  new  trial  list 
each  new  trial  day,  if  the  time  of  the  Court  will  permit;  and  that 
no  such  case  shall  be  put  off  or  postponed,  without  a  special  appli- 
cation being  made  to  the  Court,  or  a  Judge,  on  affidavit,  and  on 
such  terms  as  to  payment  of  costs  of  the  day  and  otherwise,  and  on 
such  terms  as  to  the  Court,  or  Judge,  shall  seem  fit ;  and  that  if  any 
such  case  is  not  disposed  of  on  the  day  for  which  it  stands,  by  being 
argued  or  postponed,  if  it  is  reached  in  its  turn,  and  the  time  of  the 
Court  admits  of  its  being  so  argued  or  postponed,  it  shall  be  struck 
out  of  the  new  trial  list,  and  the  rule  granted  therein  shall  be  dis- 
charged, unless  otherwise  ordered. " 

Also,  "  That  the  Clerk  of  each  Court  shall  prepare  a  list  of  such 
cases,  to  be  so  peremptorily  disposed  of,  for  each  new  trial  day ;  and 
shall  put  up  such  list  on  the  usual  paper  board  of  each  Court 
respectively,  on  the  day  before  that  on  which  the  said  cases  are  to 
come  on." 

These  rules  are  virtually  obsolete,  the  practice  in  both  the  Queen's 
Bench,  and  Common  Pleas,  Divisions,  being  now  to  have  one  general 
list,  from  which  causes  are  from  day  to  day  placed  on  the  peremptory 
list :  see  iJufes  of  17th  November,  1875,  infra. 


RULES  OF  17th  NOVEMBER,  1875. 
(25  C.  P.  547.)  Michaelmas  Term,  39  Victoria. 

The  business  of  the  Court  in  Term  shall  be  con- 
ducted as  follows : — ■ 

Motions  of  course       1.  Every  day  in  Term,  the  Court   shall  first  hear 

to  be  taken  first.  n         -n    ^         -i        r^ 

Motions  for  Rules  by  Consent,  or  which  may  be  had 
without  argument,  which  shall  be  called  Motions  of 
Course. 

This  Rule  appears  to  be  still  in  force  and  to  apply  to  Divisional 
Courts  of  the  Queen's  Bench,  and  Common  Pleas,  Divisions,  in  practice 
it  is  not  very  rigidly  enforced. 

Motions  affecting  the  liberty  of  the  subject  are  entitled  to  prece- 
dence of  all  others  :  Ashton  v.  Storrock,  43  L.  T.  N.  S.  530 ;  and  see 
infra  Rule  5. 
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2-  Motions  upon  or  against  any  trial,  verdict,  assess-  Motions  resppct- 

•  1      11  n  1         nr  1.    /-I  ing  trials  to  be 

ment,  or  nonsuit,  shall,  alter  the  Motions  ot  Course,  taken  after  mo 

tions  of  course, 

take  precedence  of  all  other  business,  upon  the  days  on  days  appoint 

■■■         .  '■  •'       ed  therefor. 

now  appointed  by  the  Court,  or  which  are  allowed  by 

Statute  for  such  purpose,  excepting  on  Paper  Days. 

This  Bute  is  still  in  force  in  the  Queen's  Bench  and  Common  Pleas 
Divisions.  As  to  days  on  which  motions  for  new  trials,  or  to  set  aside 
judgments  must  be  made  in  these  Divisions  :  see  Bule  S.  C.  527,  510, 
528, post;  and  see  note  to  Eiile  .3,  mfra. 

3-  The  First  Friday,  and  the  Second  Monday,  in  the  paper  nays, what 
Queen's  Bench,  and  the  First  Saturday,  and  the  Second 
Tuesday,  in  the  Common  Pleas,  shall  be  Paper  Daj's; 

and  also  any  other  day  or  days,  which  the  Court  may, 
from  press  of  business,  or  other  necessity,  from  time  to 
time  appoint. 

It  is  doubtful  whether  this  Rule  is  any  longer  in  force.  The  prac. 
tioe  in  both  the  Queen's  Bench,  and  Common  Pleas,  Division,  is  no 
longer  to  make  any  distinction  betwe  en  Paper  Days  and  other  days 
during  the  Divisional  Court  sittings.  Paper  Days  were  formerly  (Jays 
set  apart  for  the  argument  of  demurrers,  and  special  cases,  &c. 

4-  CountyCourt,  and  Controverted  Election,  Appeals,  Appeals,  how  to 
shall  be  set  down  for  hearing,  as  at  present,  on  the  first 

and  second  of  such  Paper  Days,  and  Appeals  or  re- 
hearings  from  the  decision  of  a  single  Judge,  sitting 
for  the  full  Court,  and  Crown  Cases,  reserved,  shall  be 
set  down  on  any  Paper  Day  of  the  Term. 

This  Rule  is  now  obsolete  except  as  regards  Crown  cases  reserved, 
as  to  which  see  post  pp.  57-8.  Appeals  from  the  County  Courts  must 
now  be  carried  to  the  Court  of  Appeal,  R.  S.  0.  c.  43,  ss.  34-42  ;  lb. 
c.  38  s.  19 ;  appeals  in  Controverted  Dominion  Elections  must  now 
be  carried  to  the  Supreme  Court:  see  38  Vict.  c.  11,  s._48  (D.);  42 
Vict.  c.  39,  s.  10  (D. )  Possibly  an  appeal  from  an  interlocutory 
decision  of  a  Judge  in  Chambers,  in  an  election  petition,  might  still 
be  appealed  to  the  Divisional  Court.  Since  The  Judicature  Act 
the  decision  of  a.  single  Judge  sitting  for  a  full  Court  cannot  be 
appealed  from  to  a,  Divisional  Court,  Re  Galerno,  46  Q.  B.  379 ; 
Wansky  v.  Smallwoocl,  10  P.  E.  233. 

5.  On  the  last  day  of  Term,  after  Motions  of  Course  cases  involving- 

,  ,  11.  1  aijfument  not  to 

have  been    taken,  other  general  business    may  be  pro-  w- iieard  without 
11 
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leave  on  last  day  ceeded  with,  but  no  case   involving  argument,  unless 
when'^ffectrDg    affecting  personal  liberty,  shall  be  heard,  without  the 

personal  liberty.  ,        ^ 

leave  of  the  Court. 

This  Ride  is  still  in  force  Ib  the  Queen's  Benoli,  and  Common  Pleas, 
Divisions. 

Order  of  business      6-  TJpon  other  days  in   Term,  than  those  already 
on  other  days  in  ^^^^.^^^g^  ^^^  provided  for,  the  busiuess  shall  be  pro- 
ceeded with  as  follows  : — 

1.  Motions  of  Course. 

2.  Motions  for  Rules  Nisi,  on  special  motions. 

3.  The  cases  on  the  Premptory  List,  in  the  order  in 
which  they  are  entered. 

This  Rule  appears  to  be  still  in  force  in  tlie  Queen's  Bench,  and 
Common  Pleas,  but  it  is  not  rigidly  enforced.  The  usual  practice  of 
these  Divisional  Courts  being  to  go  through  the  bar  generally  and 
hear  any  motions  and  then  to  take  up  the  cases  set  down  in  the 
paper.  Motions  affecting  the  liberty  of  the  subject  are  entitled  to 
precedence  of  aU  others  :  Askton  v.  Storrock,  43  L.  T.  N.  S.  530. 

After  special  7    After  the  special  business  on  any  day  is  over,  the 

business  is  over,  ■  -T  ^  . 

Court  may  take    Court  mav  take  any  other  matter,  in  which  the  parties 

other  matters.       ^  J  -J  '  a 

are  prepared  to  proceed. 

This  Rule  is  still  in  force  in  the  Queen's  Bench,  and  Common  Pleas, 
Divisions. 

Cases  to  bear-  g-  Every  Rule,  Demurrer,  and  Special  Case  to  be 
ed  on  general  heard  by  the  full  Court,  shall,  before  argument,  be 
entered  by  the  Master  on  a  General  List,  in  its  order, 
as  set  down  by  either  party  ;  and  no  such  case  shall  be 
heard  which  is  not  so  entered,  unless  by  special  order 
of  the  Court. 

This  Rule  appears  to  be  still  in  force  in  the  Queen's  Bench,  and 
Common  Pleas,  Divisions.     See  Rules  H.  C.  J.  v.  vi. 


lift. 


Cases  in  general       9-  Eight  (a.)  cascs,  iu  the  Order  of  their  priority,  on 

list  may,  f — 
leave,  be  ] 
any  day. 


leave,  be  heard    the  General  List,  shall  be  set  down  by  the  Master  in  the 


Peremptory  List  for  argument,  on  each  day  in  Term, 

(a.)  This  Rale  was  afterwards  amended  by  Rule  of  21st  Sovember, 
1880,  post  p.  584,  by  the  substitution  of  the  word  "  six  "  for  "  eight.'' 
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excepting  on  Paper  Days  and  upon  the  last  Saturday, 
and  no  argument  shall  be  heard  in  any  other  case, 
until  the  cases  in  the  Peremptory  List  for  the  day  are 
disposed  of. 

As  amended  this  Sule  appears  to  be  still  in  force  in  the  Queen's 
Bench,  and  Common  Pleas,  Divisions ;  but  see  note  to  Bule  3,  ante 
p.  570.     The  word  ' '  Master  "  is  now  to  be  read  ' '  Registrar. " 

10-  Any  ease  on  the  General  List,  may  be  heard  on  cases  in  general 

•^  >  J  ligt^  may  be 

any  day,  by  consent,  and  by  leave  of  the  Court.  teard  any  day. 

This  Bule  is  still  in  force  in  the  Queen's  Bench,  and  Common  Pleas, 
Divisions. 

11.  Any  case  entered  on  the  Peremptory  List  for  caaesonperemp- 
.any  day,  and  postponed  by  order,  or  by  default,  shall  ed,  to  be  put  at 
be  placed  at  the  foot  of  the  General  List,  unless,  for  ust. 
sufficient  cause,  it  shall  be  otherwise  specially  ordered 
by  the  Court. 

This  Rule  is  still  in  force  in  the  Queen's  Bench,  and  Common  Pleas, 
Divisons. 

12-  If  either   party    to  a  case  on  the  Peremptory  Party  ready  to 

.  .,  ^        '  .      proceed  with 

List,  is  prepared  to   be  heard  and  the  other  party  is  case  on  peremp- 

.  .  tory  list,  may  be 

not  prepared,  and  it  is  not  duly  postponed  as  atoresaid,  heard,  though 

,       Z^  11  other  Bidenot 

the  Court  may  hear  the  party  so  prepared,  whereupon  ready,  or  cause 

•'  1  ^  J.       ±  '  1  m^y  (jg  enlarged. 

the  case  shall  stand  for  judgment ;  or  the  Court  may 
extend  the  time  on  sufficient  cause  being  shown  by 
affidavit,  to  enable  the  other  party  to  be  heard,  on  pay- 
ment of  the  costs  of  the  day,  if  the  Court  shall  so  order. 
If  neither  party  to  a  case  on  the  Peremptory  List  is 
ready,  the  Court  may,  if  it  see  fit,  strike  the  case  out 
of  the  list. 

This  Rule  is  still  in  force  in  the  Queen's  Bench,  and  Common  Pleas, 
Divisions. 

13.  If  all  the  cases  on  the  Peremptory  List  for  any  causes  on  per- 
day,  are  not  disposed  of  on  that  day,  such  cases  shall  disposed  of,  to  be 
be  entered  by  the  Master  first  on  the  Peremptory  List  next  day. 
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for  the  next  day,  as  part  of  the  eight  cases,  for  such 
next  day. 

Thi.s  Rule  is  still  in  force  in  the  Queen's  Bench,  and  Common  Pleas, 
Divisions.  See  note  (a)  to  Rule  9,  ante  p.  572.  The  word  "Master" 
is  now  to  be  read  "Eegistrar." 

Court  may,  in  14    Jq  case  it   is   required,  in   the  opinion  of  the 

its  discretion,  -i  '  J- 

vary  the  ordpr  of  Qqjjj,).    fgj.  ^}jg  more  Convenient  and  expeditious  dis- 

business.  '  J- 

posal  of  business,  that  a  change  should  be  made  in  the 
above  Rules,  for  the  hearing  of  any  particular  matters, 
the  same  shall  be  made  from  time  to  time  as  may  be 
necessary  to  meet  the  emergency,  as  in  matters  relating 
to  Contempts  of  Coui-t,  or  to  Attorneys,  or  to  Writs  of 
Habeas  Corpus,  or  other  proceedings  affecting  personal 
liberty,  or  to  any  other  matter  or  business  of  the  Court.. 

This  Rule  is  stUl  in  force  in  the  Queen's  Bench,  and  Common  Pleas, 
Divisions. 

Kule  16 effete.  Rule  15  provided  that  "the  present  list  of  cases  for  argument  in 

Court  shall  remain  as  it  is,  and  be  the  General  List  of  Cases,  under 
these  Rules, "  and  is  now  effete. 

Precedence  of  \Q,  Nothing  in  these  Rules  contained,  shall  affect 

Attorney  General  ^ 

not  affected.  any  priority  which  the  Court  has  customarily  granted 
to  the  Attorney-General,  of  moving,  when  he  comes 
into  Court. 

This  Rule  is  still  in  force  in  the  Queen's  Bench,  and  Common  Pleas^ 
Divisions. 

Rules  to  take  J^.  Thesc  Rulcs  shali  come  into  force,  on  and  after 

eflFect  Nov.  22,  ' 

1876.  Monday,  22nd  November,  1875,  and  all  Rules  hereto- 

fore made,  which  are  inconsistent  with  the  above 
Rules,  are  hereby  repealed. 

This  Rule  is  still  in  force  in  the  Queen's  Bench,  and  Common  Pleas,, 
Divisions. 

RULES  OF  1st  DECEMBER,  1875. 
(25  C.  P.  547.)  Michaelmas  Term,  39  Victoria. 

It  is  ordered  as  follows  : . 
Ruietorescind         J.  Everv  Rule  Nisi  to  rescind  the  order  of  a  Judse 

a  Judge  8  order  •^  t) 

to  be  set  down     or  Clerk  of  the  Court  Sitting'  in  Chambers  shall  be  set 

for  a  paper  day.  o  v.^  «v^  «■ 
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down  to  be  heard  on  a  Paper  Day  in  term,  or  on  such 
other  day  as  the  Court  may  specially  order. 

This  Rule  appears  to  be  in  force  in  the  Queen's  Bench,  and  Com- 
mon Pleas,  Divisions,  but  is  no  longer  acted  on  in  practice. 

2-  It    shall  not   hereafter  be  necessary-  to  enlarge  Rules  to  enlarge 
from  one  Term  to  another  any  Rule,  Demurrer,  or  Spe-  ''  ° '°  °  ' 
cial  Case,  entered  by  the  Master  on  the  General  List. 

This  Rule  is  still  in  force  in  the  Queen's  Bench,  and  Common  Pleas, 
Divisions;  it  extends  only  to  motions  entered  on  the  General  List. 
In  cases  which  have  not  been  set  down  enlarged  rules  must  still  be 
issued:  Rule  122  of  T.  T.  1856  ;  see  ante  p.  526. 


RULES  OF  4th  DECEMBER,  1875. 
(25  C.  P.  550.)  Michaelmas  Term,  39  Victoria. 

It  is  ordered  as  follows; 

1.  In  all  Causes  where  the  Record  is  duly  entered  cases  entered  for 

,  "^  trial  to  remain 

for  Trial  at  the  Court  of  Assize   and  Nisi  Prius,  it  oni'»tintiidis- 

'  ^       posed  of, 

shall  be  deemed  to  be  entered  and  remain  on  the  list 
of  Causes  for  Trial,  until  it  is  tried  or  otherwise  dis- 
posed of,  either  at  the  Court  at  or  for  which  it  is 
entered,  or  at  a  subsequent  Court. 

This  Rule  is  still  in  force,  and  would  seem  now  to  apply  to  all  the 
Divisions  of  the  High  Court. 

2.  If  any  Records  entered  for  Trial  be  not  tried  or  Remanets  not  to 
otherwise  disposed  of  at  any  particular  Court  of  Assize  but  to  stand  at 
and  Nisi  Prius,  they  shall,  unless  the  Court  otherwise  next  court. 
order,  be  made  Remanets,  and  as  such  stand  at  the 

head  of  the  List  of  Causes  for  Trial  at  the  next  ensu- 
ing Court,  and  so  from  Court  to  Court,  till  tried  or 
otherwise  disposed  of. 

This  Rule  is  still  in  force  and  would  seem  to  apply  to  actions  in  all 
the  Divisions  of  the  High  Court  entered  for  trial  at  the  Assizes; 
Donovan  v.  Boultbee,  19  C.  L.  J.  352. 
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TemlLt^no^  3.  In  the  case  of  Remanets,  no  Notice  of  Trial  or 

t"*nece°sary.°'  Assessment,  othcr  than  the  first  or  original  Notice  of 
Trial  or  Assessment,  shall  be  given  or  necessary. 

This  EuJe  is  still  in  force,  and  would  seem  to  apply  to  actions  in 
all  Divisions  of  the  High  Court,  entered  for  trial  at  the  Assizes, 
Donovan  v.  Boultbee,  19  C.  L.  J.  352.  The  same  Eule  applies  when 
the  Judge  adjourns  a  case  until  the  next  Assizes. 

Rule  4  not  in  Rule  4  provided  that  the  party  entering  the   record  for  trial  or 

assessment  may,  after  the  close  of  the  first  or  any  subsequent  Court 
countermand  his  notice  of  trial  or  assessment,  by  giving  a  written 
notice  of  countermand  to  the  opposite  party,  and  to  the  Clerk  of 
the  Court  of  Assize  and  Nisi  Prius,  at  least  ten  days  before  the 
ensuing  Court.  This  Sule  is  now  superseded  by  Sules  S.  C.  under 
which  a  notice  of  trial  can  no  longer  be  countermanded:  Friendly  v. 
Carter,  9  P.  R.  41. 

ASzel"^"'"'  *'  5-  -^  I^ist  of  Causes  entered  for  Trial  shall,  on  the 
first  day  of  each  Court  of  Assize  and  Nisi  Prius,  be 
posted  up  by  the  Clerk  of  the  Court  in  some  con- 
spicuous place  in  or  near  the  Court-room,  there  to 
remain  during  the  whole  time  of  each  Court  of  Assize 
and  Nisi  Prius. 

This  Rule  is  still  in  force,  and  applies  to  actions  in  all  the  Divisions 
of  the  High  Court  entered  for  trial  at  the  Assizes.  Separate  lists  of 
the  defended,  and  undefended  cases,  must  be  made  :  see  Rule  S.  0. 
267. 

Silases  fr'o'm         ^    ^*  ^^^^  ^^  ^'i®  ^"^y  of  the  Clerk  of  the  Court, 
'or  m'ake'K?"''  ^'^°™  *^"^^®  *°  ^i"^®'  ^^  ^ach  cause  on  the  List  is  tried 
necBssaryentries.  or  otherwise  disposcd  of,  to  strike  the  same  from  the 
List  or  make  other  necessary  entry  as  to  the  same. 

This  Rule  is  still  in  force,  and  applies  to  actions  in  all  the  Divi- 
sions entered  for  trial  at  the  Assizes. 

RULES  OF  7th  FEBRUARY,  1876. 
(26  C.  P.  250.)  Hilary  Term,  39  Victoria. 

Whereas  it  was  enacted  by  section  154  of  the  Com- 
mon Law  Procedure  Act,  1856,  That  the  Record  of  Nisi 
Prius  should  not  be  sealed  or  passed ; 
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And  whereas,  in  consequence,  the  practice  in  Eng- 
land as  to  making  up  and  delivering  Paper  Books  and 
Issue  Books  was  introduced  by  Rule  No.  33,  of  the 
General  Rules  as  to  Practice  of  Trinity  Term,  1856; 

And  whereas,  afterwards  by  section  203,  of  chapter 
22  of  the  Consolidated  Statutes  of  Upper  Canada,  it 
was  provided  that  the  Record  of  Nisi  Prius  need  not 
be  sealed,  but  shall  be  passed  and  signed  as  therein 
declared : 

And  whereas,  in  consequence  of  the  last  mentioned 
enactment,  it  has  become  expedient  to  rescind  the 
Rule  No.  33,  of  the  General  Rules  of  Trinity  Term, 
1856,  and  to  make  provision  as  hereinafter  men- 
tioned ; 

It  is  therefore  ordered  : 

1.  That  Rule  No.  33,  as  to  Practice  of  Trinity  Term,  Rule  33  oi t.  t., 

•      1     1  ^^^^'  rescinded. 

1856,  shall  be,  and  the  same  is,  hereby  rescinded. 

2.  That  the  practice  in  England,  as  to  making  up  Paper  books  and 

ISSnO    DOORS 

and  delivering  Paper  Books  and  Issue  Books  for  the  abolished, 
purpose  of  settling  the  same,  is  not  to  be  allowed  in 
future. 

3.  That  all  Rules  or  Orders,  inconsistent  with  this  inconsistent 

•      11  rules  rescinded. 

Rule,  shall  be,  and  the  same  are,  hereby  rescinded. 

4.  That  this  Rule  shall  take  effect  on  and  after  the  Time  rule  to  taise 

effect. 

second  Monday  of  the  present  Term  of  Hilary. 

These  Rules  appear  to  be  still  in  force  in  all  the  Divisions  of  the 
High  Court. 

EULES  OF  7th  FEBRUARY,  1876. 

Hilary  Term,  39  Victoria. 

It  is  ordered  as  follows  : 

1.  That  when  any  Case  shall  be  transmitted  by  a  The  original  and 

•^  ''  three  copies  of 

Court  of  Oyer  and  Terminer,  or  Gaol  Delivery,  or  Gen-  ^j^^'^^t^t^'J^: 
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livered  to  Clerk    ei'al  Scssions,  f  or  the  consi.lei-ation  of  the  Justices  of 

of  Court  for  n     r\  3       -t~»  i  r~l 

Judges  four  days  either  of   the  Courts  or   Queen  s   Bench,  or  Common 

before  argument.  •       i     /->i  •  i     i         j.1. 

Pleas,  for  Ontario,  the  original  Case,  signed  by  the 
Judge  or  Chairman  of  Sessions  reserving  the  ques- 
tion or  questions  of  law,  and  three  copies  of  such 
Case,  one  for  each  Judge,  shall  be  delivei'ed  to  the 
Clerk  of  the  Court  at  least  four  days  before  the  day 
appointed  for  the  argument,  unless  otherwise  ordered 
by  the  Court. 

form  of  case.  2.  That  cvcry  Case  transmitted  for  the  consideration 

of  the  Court,  shall  briefly  state  the  question  or  ques- 
tions of  law  reserved,  and  such  facts  only  as  raise  the 
question  or  questions  of  law  submitted.  If  the  ques- 
tion or  questions  turn  upon  the  indictment,  or  any 
count  thereof,  then  the  case  must  set  forth  the  indict- 
ment, or  the  particular  count. 

whetter'j'udg-  3.  That  cvery  Case  must  state,  whether  judgment  on 

"ostpoMa°4nd    the  conviction  was  passed  or  postponed,  or  the  execu- 

in  custody™™"  tiou  of  the  judgment  respited,  and  whether  the  person 

ISC  arge  ,    c.    gQjjyjgi^g^j   l^g   j^   prison.   Or   has  been    discharged  on 

recognizance  of  bail  to  appear  and  receive  judgment,  or 

to  render  himself  in  execution. 


Cases  sent  back 
for  amendment 


4.  That  whenever  a  Case  is  sent  back  for  amendment, 
e  re-argued,   y^^  same  shall  be  re-argued,  as  regards  the  matter 
amended,  unless  the  Court  otherwise  order. 


terefco^to^'^      5-  '^^^^*  ^^'^   original  Case    as  amended,  and  three 

todcHvererfou?  ^OP^®^   thereof,   or   only   of  the   amended    portion   or 

days^before  argu-  portions  thereof,  if  the  Court  so  order,  shall  be  delivered 

to  the  Clerk  of  the  Court,  at  least  four  days  before  the 

day  appointed   for  the  re-argument,   unless  otherwise 

ordered  by  the  Court. 

ri^'^Vegin?™      6.  That  on  every  such  argument  or  re-argument,  as 
and  reply.         aforesaid,   the  counsel  for  the  prisoner  or  defendant, 

shall  have  the  right  to  begin  and  reply,   unless  the 

Court  otherwise  orc'er. 
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7.  That  these  Rules  shall  take  effect  forthwith. 

These  Rules  are  still  in  force  in  the  Oourta  of  Queen's  Bench,  and 
•Common  Pleas ;  and  see  ante  p.  571,  Bule  4. 

RULES  OF  10th  MARCH,  1876. 

Hilary  Term,  39  Victoria. 

It  is  oi-dered  as  follows  :. 

1.  That  on  every  application  for  a  Rule  for  a  New  ,hand'note*to'be 
Trial,  or  to  enter  a  verdict  or  nonsuit,  where  the  evi"  uonrfiwnew"" 
dence  was  at  the  trial  taken  down   by  a  short-hand  t"^''*"- 
writer,  there  shall,  unless  the  Court  otherwise  order 
be  filed  with  the  Motion  Paper  three  copies  of  the 
evidence   in    words   at   length,  each  copy  to    be  cer- 
tified as  correct  by  the  short-hand  writer. 

This  Rule  is  in  force  in  all  the  Divisions  of  the  High  Court.  In 
the  Chancery  Division  the  Judges  require  the  party  moving,  to  mark 
the  passages  in  the  evidence  on  which  he  relies. 

Bule  2  regulated  the  fees  to  be  paid  to  short-hand  writers  for  Rule  2  effete, 
copies  of  evidence  furnished  by  them.    These  fees  are  now  regulated 
by  Orders  of  the  Lieutenant-Governor  in  Council. 

3.  That  the  disbursements  incurred  in  any  cause  costs  of  shorts 

...  •  /■  n  -1  '  hand  notes,  to  be 

matter  or  proceeding  m  obtaining  copies  or  the  evidence  costs  in  the  cause. 
for  the  purposes  of  the  foregoing  Rules,  shall  unless  the 
Court  otherwise  order,  be  costs  in   the  cause  to  the 
party  obtaining  and  paying  for  the  same. 

This  Rule  is  still  in  force  in  all  the  Divisions  of  the  High  Court. 

Kule  4  related   to  the  fees  payable  for  a  copy  of  the  evidence  Rule  i  effete, 
required  by  the  parties  or  their  solicitors.     These  fees  are  now  regu- 
lated by  Ordei  in  Council. 

6.  That  all    moneys    received   by    the   short-hand  ^^^StTanr* 
writer  under  the  operation  of  the  foregoing  Rules  shall,  pi-cabie^"^  ^^' 
when  the  short-hand  writer  is  paid  by  salary,  be  ac- 
counted for  by  him  to  the  Clerk  of  the  proper  Court, 
and  shall  be  by  the  Clerk  of  such  Court  deposited  in 
12 
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the  Bank  for  the  time  being,  where  the  moneys  of 
the  Province  are  deposited,  to  the  credit  of  an  account 
to  be  called  "  The  Short-hand  Writer's  Fund." 

This  Rule  is  still  in  force  in  the  Queen's  Bench,  and  Common  Pleas, 
Divisions,  ancl  a  similar  regulation  exists  in  the  Chancery  Division. 
Mr.  Clark,  one  of  the  Taxing  OiEcers,  has  charge  of  the  fund  in  the 
Queen's  Bench,  and  Common  Pleas,  Divisions,  and  the  Registrar  of 
the  Chancery  Division,  of  that  in  the  Chancery  Division. 

Short-hand  Q.  That  when  the  short-hand  writer  is  not  paid  bv 

writers  not  paid  ,  ^  •' 

hy  salary,  enti-    salary,  the  Said  moneys   shall  belong  to   and  be  the 

X16Q  CO  168S« 

property  of  the  said  short-hand  writer. 

This  Hvle  is  stiU  in  force,  and  the  same  rule  prevails  in  the 
Chancery  Division. 

Sow  «a"o"bl^  7.  That  in  cases  other  than  hereinbefore  provided 
hand'writ'eTm  ^o^'  ^^^  Master  may  in  anj'-  Cause,  matter  or  other  pro- 
ed^for""'  P"'"^"''  ceeding,  allow  a  reasonable  sum  for  the  expense  of  a 
short-hand  writer,  on  the  Certificate  of  the  Judge 
before  whom  the  examination  of  any  witness  or 
witnesses  in  any  such  Cause,  matter,  or  other  proceeding 
takes  place 

This  Bide  is  still  in  force,  and  applies  to  all  the  Divisions  of  the 
High  Court :  see  Hules  S.  0.  432,  445. 

EULES  OF  15th  MAY,  1876. 

Easter  Term,  39  Victoria. 
Rules  l-."!  of  Rule  1  regulated  the  sittings  of  the  Judges  of  the  Superior  Courts- 

i'^n  force' ■^^'^'  °°*  °*  Common  Law  each  week  in  Osgoode  HaD,  and  is  now  superseded 
by  Bide  H.  C.  J.  i. 

Rule  2  provided  no  such  sitting  should  be  held  in  vacation,  and 
is  now  superseded  by  Bule   H.  C.  J.  i. 

Rule  3  provided  that  such  sittings  should  be  held  on  Tuesdays  and 
Fridays,  at  the  hour  of  twelve  o'clock  noon,  or  on  such  other  day  or 
days,  and  at  such  other  hour  or  hours  as  the  Judge  for  the  time 
being  shall  appoint,  and  is  now  superseded  by  Bule  H.  C.  J.  iL 

Rule  4  provided  that  the  Judge,  if  he  sees  fit,  should  sit  only  one 
day  in  each  week,  and  is  now  superseded  by  Rule  H.  C.  J.  ii. 
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Rule  5  provided  that  the  Judge  may  adjourn  the  sitting  of  the 
Court  from  one  day  to  another,  and  so  from  day  to  day,  if  found 
necessary  for  the  disposal  of  business,  and  is  now  superseded  hy  Rule 
H.  C.  J.  ii. 

6.  The  Judge,   sitting    as    aforesaid,   shall,   either  single  Judge, 

,      „  ,       .  „  .  Chamber  busi- 

beiore,  during,  or  alter  such  sitting,  as  the  Judge  may  ness,  how  taken 
appoint,  dispose  of  all  such  business  in  Chambers  as 
cannot  be  disposed  of  by  the  Clerk  of  the  Crown  and 
Pleas  of  the  Court  of  Queen's  Bench. 

This  Bule  is  still  in  force  in  the  Queen's  Bench,  and  Common  Pleas, 
Divisions. 

Bule  7  provided  that  all  rules  for  the  purpose  of  the  said  sittings  g^j^  j.g  ^^i.  [j,, 
shall  be  four  day  rules,  and  shall,  unless  otherwise  ordered  by  the  force. 
Judge,  be  set  down  to  be  heard  at  the  first  sitting  next  after  the 
same  is  returnable,  and  is  now  superseded  by  Bule  H.  O.  J.  vii. 

Rule  8  provided  for  setting  down  demurrers,  special  cases,  and 
appeals  from  the  decision  of  the  Clerk  of  the  Crown  and  Pleas  of 
the  Court  of  Queen's  Bench  in  Chambers,  and  is  now  superseded  as 
to  demurrers,  and  special  cases,  by  Hule  H.  0.  J.  v. ,  and  as  to  appeals 
from  the  Master  in  Chambers  by  Rule  S.  0.  427. 

9.  All   rules,  demurrers,  special    cases,   appeals,  or  Matters  to  be 
other  matters  intended  to  be  argued  before  the  Judge,  atogie'jadge°to 
shall,  previous  to  the   sitting  of  the  Judge,  on   the  {Jjj^"*®''^'^"" 
particular  day  for  the  hearing  or  disposal  thereof,  bo 
entered  by  the  Clerk  of  the  Court  on  a  list,  one  copy 
of  which  shall  be  delivered  by  the  Clerk  to  the  Judge, 
and  another  posted  up  outside  of  the  Court-room. 

This  Rule  is  still  in  force  in  the  Queen's  Bench,  and  Common  Pleas, 
Divisions.  For  the  practice  in  the  Chancery  Division,  see  Ohy.  Ord. 
26,  418,  590-593 ;  Rule  H.  C.  J.  iv. 

10-  All  rules,  demurrers,  special  cases,  appeals,  and  causes  to  be 

1-T1  Till  ni   ealled,  in  order 

other  matters  entered  on  the  said  list,  shall  be  called  entered  on  ust.- 
on  and  disposed  of  in  the  order  in  which  the  same  are 
entered  on  the  list,  unless  the  Judge  otherwise  order. 
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This  RuU  is  still  in  force  in  the  Queen's  Bench,  and  Common  Pleas, 
Divisions. 

11.  The  first  business  at  each  sitting  shall  be  motions 
of  course  and  motions  for  rules  nisi;  and  the  next, 
the  eases  on  the  list  in  the  order  in  which  they  are 
entered,  unless  otherwise  ordered  by  the  Judge. 

This  Ride  is  still  in  force  in  the  Queen's  Bench,  and  Common  Pleas 
Divisions. 

Rule  12  provided  that  any  party  desiring  the  rule,  order,  or 
decision  of  the  Judge,  to  be  reviewed  and  reheard  by  the  full  Court  in 
which  the  cause  or  matter  is  pending,  shall  give  notice  in  writing  to 
that  effect  to  the  opposite  party  within  two  weeks  next  after  the  day 
on  which  the  rule,  order,  or  decision  shall  have  been  granted,  made,  or 
pronounced,  and  is  now  superseded  as  to  appeals  from  a  Judge  in 
Chambers  by  Rule  S.  C.  414 ;  and  appeals  to  a  Divisional  Court  from 
a  single  Judge  sitting  for  the  full  Court,  are  now  abolished  by  The 
Judicature  Act :  see  Re  Galerno,  46  Q.  B.  379. 

Eule  13  provided,  that  unless  such  notice  as  last  aforesaid  be 
given,  the  party  in  default  shall,  in  the  discretion  of  the  full  Court, 
be  liable  to  pay  the  costs  of  the  review  and  rehearing  to  the  oppo- 
sii;e  party,  whatever  may  be  the  result  of  the  review  and  rehearing. 
This  Rule  is  now  superseded  by  Rule  S.  C.  414,  as  to  appeals  from  a 
Judge  in  Chambers. 

Rule  14  provided,  that  except  the  full  Court  in  the  particular 
case  otherwise  order,  there  shall  be  no  review  or  rehearing  allowed 
by  the  full  Court,  unless  the  same  be  had  within  the  term  of  the 
Court  next  following  the  granting,  making,  or  pronouncing  of  the 
rule,  order,  or  decision,  with  which  the  party  is  dissatisfied,  and  is 
now  superseded  by  Rule  S.  C.  414,  and  see  Rales  S.  O.  307,  308,  523, 
525.  527. 

There  can  be  now  no  review  or  rehearing  by  a  Divisional  Court  of 
any  decision  of  a  single  Judge  sitting  in  Court  otherwise  than  for  the 
trial  of  actions  :  see  Re  Oahrno,  46  Q.  B.  379. 

Rule  15  provided  that  if  the  review  or  rehearing  be  proceeded 
with  within  the  period  of  two  weeks  next  after  the  day  of  the  grant- 
ing, making,  or  pronouncing  of  the  rule,  order,  or  decision  with 
which  the  party  is  dissatisfied,  no  notice  in  writing,  such  as  required 
by  Rale  12,  shall  be  required  to  be  given  ;  but,  if  given,  may  be 
allowed  for  on  taxation,  and  is  superseded  by  Rules  S.  C.  414,  307, 
308,  523,  525,  527. 
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Rule  16  provided  that  the  cause  or  matter  to  be  reviewed  and 
reheard  shall  be  set  down  to  be  heard  on  one  of  the  paper  days 
during  term,  or  on  such  other  day  during  term  as  the  full  Court 
may  appoint  for  the  purpose,  and  shall  be  set  down  to  be  revifewed 
and  reheard,  at  least  two  clear  days  before  the  day  on  which  the 
same  is  to  be  argued.  This  rule  seems  no  longer  in  force  :  see  Jte 
Galemo,  46  Q.  B.  379. 

Rule  17  provided  that  the  party  setting  down  a  cause  or  matter 
for  review  or  rehearing  shall  deliver  to  the  Clerk  of  the  full  Court 
three  copies  of  the  written  decision,  if  any,  delivered  by  the  Judge, 
certified  to  be  correct  by  the  Reporter  of  the  Court ;  and  in  the  case 
of  a  demurrer,  or  special  case,  shall  also  deliver  to  the  said  Clerk 
three  copies  of  such  demurrer  or  special  case.  This  Rule  appears  to 
be  no  longer  in  force,  as  there  can  be  no  appeal  to  a  Divisional  Court 
from  a  single  Judge  sitting  in  Court :  see  ^e  Galemo,  46  Q.  B.  379. 

Rule  18  proi'ided  that  notice  in  writing  of  the  intended  review 
and  rehearing  shall  forthwith,  after  the  cause  or  matter  is  set  down 
to  be  reviewed  and  reheard,  be  delivered  by  the  party  setting  the 
same  down  to  the  opposite  party.  This  Hule  appears  to  be  no  longer 
in  force  :  see  Se  Oalerno,  46  Q.  B.  379. 

Rule  19  provided  that  no  petition,  rule,  or  order,  shall  be  neces- 
sary for  the  purpose  of  review  or  rehearing  in  either  of  the  Superior 
Courts  of  Common  Law.  This  Sule  appears  to  be  no  longer  in  force; 
see  Be  Galemo,  46  Q.  B.  379. 

Rule  20  provided  that,  on  a  review  or  rehearing,  the  party  setting 
down  the  cause  or  matter  for  review  or  rehearing,  shall  have  the 
right  to  begin  or  reply,  unless  otherwise  ordered  by  the  Court.  This 
Itule  appears  to  be  no  longer  in  force  :  Re  Galemo,  46  Q.  B.  379. 

Rule  21  provided  that  nothing  in  the  foregoing  Rules  contained, 
shall  be  held  or  taken,  in  any  manner,  to  deprive  any  party  of  ohe 
right  to  have  a  cause  or  matter  reviewed  or  reheard,  where  the  right 
is  conferred  by  statute,  but  only  to  speed  the  course  of  proceedings, 
with  a  view  to  such  review  and  rehearing,  and  appears  to  be  now 
effete. 

22   Nothino;  in  the  said  Rules  contained  shall  be  cisoretion  of 

^  .  .  ,        Judge  as  to  order- 

held  or  taken  m  any  manner  to  interiere  with  the  of  business  pre- 

,  ^  .        , .        served. 

power  of  the  Court  or  the  Judge,  in  their  or  his  dis- 
cretion for  good  cause,  as  regards  any  particular  case, 
to  dispense  with  all  or  any  of  the  said  Rules. 

This  Rule  appears  to  be  still  in  force  in  the  Queen's  Bench,  and 
Common  Pleas  Divisions. 
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Rules  of  T.  T., 
1874,  resclDded. 


Date  when  these 
rules  to  take 
effect. 
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23.  The  Rules  of  Trinity  Term,  38  Victorise,  promul- 
gated on  the  5th  September,  1874,  shall  be  rescinded 
on,  i'rom,  and  after  the  day  these  Rides  shall  take  effect. 

24.  These  Rules  shall  take  effect  on  the  second 
Monday  of  the  present  term  of  Easter. 


clerk  of  Assize 
to  return  records 
and  exhibits  to 
registrars  of  dif- 
ferent divisions. 


RULE  OF  16th  MAY,  1876. 

It  is  ordered  that  the  Marshal  and  Clerk  of  Assizes 
for  the  County  of  York  do  forthwith,  after  the  close 
of  each  Assize,  or  earlier  if  required,  return  to  the 
Clerks  of  Queen's  Bench  and  Common  Pleas,  and  the 
Registrar  in  Chancery,  all  records  in  the  said  Courts 
respectively,  together  with  all  exhibits  and  other  docu- 
ments appertaining  thereto. 

This  Rule  is  still  in  force,  and  applies  to  all  the  Divisions  of  the 
High  Court. 


Eule  of  3rd 
June,  1876, 
effete. 


RULE  OF  QUEEN'S  BENCH  OF  .3rd  JUNE,  1876. 

(39  Q.  B.  405.) 

This  Eule  related  to  the  business  of  Trinity  Term,  1876,  and  is  now 
effete. 


Kule  of  May  21, 
1877,  effete. 


RULES  OF  QUEEN'S  BENCH,  AND  COMMON  PLEAS, 
MAY  21sT,  1877. 

(41  Q.  B.  565  ;  28  C.  P.  139.)  Easter  Term,  40  Victoria. 

This  Rule  provided  that  leave  shall  not  he  given  to  demur,  and 
traverse  the  same  pleading,  unless  on  affidavit  distinctly  denying 
some  one  or  more  material  statement  or  statements  in  such,  and  that 
unless  in  exceptional  cases,  in  the  discretion  of  the  Court  or  -Judge, 
affidavits  merely  as  to  the  belief  of  the  existence  of  just  grounds  of 
traverse  shall  not  be  sufficient,  and  is  now  superseded  by  Rules  8.  C. 
193,  194. 


Rule  of  Q.  B.  of 
June  9,  1877, 
effete. 


RULE  OF  QUEEN'S  BENCH  OF  9th  JUNE,  1877 

(41  Q.  B.  566.)  Easter  Term,  40  Victoria. 

This  i?«fe  dispensed  with  sittings  in  Trinity  Term,  1877,  and  is  now 
effete. 
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RULE  OP  COMMON  PLEAS  OF  9th  JUNE,  1877. 
(28  0.  P.  140.)  Easter  Term,  40  Viootria. 

This  Stole  dispensed  with   sittings  in  Trinity  Term,   1877,  and  is  Rule  of  C.  P.  of 

„  „ff„<.^  June  9, 1877, 

now  effete.  ^g^^^ 

RULES  OF  QUEEN'S  BENCH,  AND  COMMON  PLEAS, 
6th  JUNE,  1878. 

(43  Q.  B.  519 ;  29  C.  P.  246.)  Easter  Term,  41  Victoria. 

It  is  ordered  that  the  Real  Representative  acting  Fees  of  Real  Be- 
under  the  Act  respecting  the  partition  and  sale  of  beta™  i^ees  of 
real  estate  (Revised  Stat.  Ont.,  c.  101)  shall,  in  the 
case  of  proceedings  being  instituted  in  the  Court  of 
Queen's  Bench,  or  Common  Pleas,  or  a  County  Court, 
be  entitled  to  demand  and  receive  for  all  services  per- 
formed by  him  under  the  said  Act,  the  same  fees,  as 
near  as  may  be,  which  are  allowed  by  the  Court  of 
Chancery  to  Local  Masters,  or  Special  Examiners,  for 
similar  services. 

This  Sale  is  still  in  force. 

RULE  OF  QUEEN'S  BENCH,  AND  COMMON  PLEAS, 
6th  MARCH,  1880. 

(30  C.  P.  627.) 

This  Eule  prescribed  a,   tariff  of   counsel   fees,  and  is  now  effete,  Rule  of  March  6, 
being  superseded  by  the   tariff  of  the  Supreme  Court  of  10th  Sep-         '  ^  °'"'' 
tember,  1881. 

RULE  OF  QUEEN'S  BENCH,  OF  5th  JUNE,  1880. 
(45  Q.  B.  354.)  Easter  Term,  43  Victoria. 

This  Suk  dispensed  with  sittings  in  Trinity  lerm,  1880,  and  is  Rule  of  Q.  B., 
„  ,  .lune  6, 1880 

now  effete.  ^g^te. 

RULE  OF  COMMON  PLEAS,  OF  5th  JUNE,  1880. 
(31  C.  P.  219.)  Easter  Term,  43  Victoria. 

This  Bide  dispensed  with  sittings  in  Trinity  Term,  1880  and  is  now  Rule  of  C.  P.  o£ 
rr  ,  .luneS,  1880, 

eflete.  effete. 
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eule  of  queen's  bench,  and  common  pleas, 

27th  NOVEMBEE,  1880. 

Michaelmaa  Term,  44  Victoria. 

Rule  9,  of  M  T.,      ^  jg  ordered  that  the  Rule  No.  9  of  Michaelmas  Term,. 

1075,  amended, 

29  Victoria, be  amended  by  substitutingfor"eight"cases- 
to  be  set  down  by  the  Master  in  the  Peremptory  List 
for  argument  each  day,  the  number  of  "six"  eases. 

See  the  Sule  9,  referred  to,  ante  p.  572. 

EULE  OF  QUEEN'S  BENCH. 
(45  Q.  B.  472.)  Michaelmas  Term,  44  Victoria. 

Kule  of  Q.  B .  M.       This  Side  extended  the  sittings  of  Michaelmas  Term,  1880,  and  is 
T„  1880,  effete.  „,  , 

now  eflete. 

RULE  OF  COMMON  PLEAS. 

(31  0.  P.  429.)  Michaelmas  Term,  44  Victoria. 

?."™  "iiP-  ''■'  °^      This  Buk  extended  the  sittings  in  Michaelmas  Term  1880,  and  is- 
M.T.,18S0,  effete.  ^  ^ 

now  ettete. 
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FEES  OF  CLERKS  OF  THE  PEACE. 


RULES  OF  15th  NOVEMBEE,  1845. 

Michaelmas  Term,  9th  Victoria. 

It  is  ordered,  under  the  authority  of  the  statute 
passed  in  the  eighth  year  of  her  present  Majesty's 
reign,  entitled,  ''An  Act  to  regulate  the  fees  of  certain 
District  officers,  in  that  part  of  this  Province  called 
Upper  Canada,"  that  the  fees  in  the  table  annexed 
to  this  Eule  shall  be  taken  and  received  by  Sheriffs, 
Coroners,  Clerks  of  the  Peace,  Constables,  and  Criers 
respectively,  in  the  several  Districts  of  this  Province, 
for  services  rendered  by  them  respectively,  in  the 
administration  of  justice,  and  for  other  District  pur- 
poses, where  such  services  were  not  remunerated  by 
any  law  in  force  at  the  time  of  passing  the  said  Act, 

But  it  is  to  be  understood  : 

1st.  That  besides  the  fees  set  down  in  this  table,  the 
several  officers  will  be  entitled  as  heretofore  to  receive 
fees  for  other  services  rendered  by  them  respectively, 
which  are  not  mentioned  in  this  table,  wherever  spe- 
cific fees  for  such  services  are  fixed  by  any  statute, 
the  Judges  having  no  authority  under  the  Act  referred 
to  in  this  Rule,  to  make  any  regulation  in  such  cases. 

2ndly.  That  if  it  shall  be  found  that  a  fee  is  specifi- 
cally assigned,  under  any  statute,  for  a  service  for 
which  a  fee  has  also  been  inadvertently  fixed  in  this 
table,  then  in  every  such  case  it  will  be  the  fee  men- 
tioned in  the  statute  which  is  to  be  charged  for  th& 
13 
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service,  whether  it  be  greater  or  less  than  that  set 
down  in  the  table,  and  this  Rule,  as  to  the  charge  for 
such  service,  will  have  no  effect. 

Srdly.  That  the  assigning  a  fee  in  this  table  for  any 
service  rendered  cannot  have  the  effect  of  entitling  the 
officerto  that  or  anyother  remuneration  for  such  service, 
where  there  is  either  no  necessity  for  the  service  being 
rendered,  or  where  the  right  or  duty  to  render  it  has 
been  legally  transferred  to  some  other  officer. 

4thly.  That  in  regard  to  public  allowances  which 
may  have  been  heretofore  paid  out  of  the  District 
funds  to  any  of  the  officers  affected  by  this  table,  and 
which  are  not  in  the  nature  of  a  fee,  such  as  allow- 
ances for  office  rent,  fuel,  stationery,  &c.,  it  is  not  to 
be  inferred  from  their  not  being  provided  for  in  this 
table,  that  the  claim  to  any  such  allowance  is  denied 
by  the  Judges.  In  that  respect  the  several  officers  will 
stand  on  the  same  footing  as  before,  and  the  control  of 
the  Justices  and  of  the  District  Council,  in  regard  to 
such  allowances,  will  continue  as  before ;  the  Judges 
having  no  authority  under  the  Act  either  to  grant,  or 
reject,  or  to  regulate,  such  allowances. 

It  has  been  observed  by  the  Judges,  that  in  some 
Districts  the  Clerk  of  the  Peace  has  been  allowed  a 
certain  fixed  salary  in  lieu  of  fees.  If  such  an  arrange- 
ment could  have  been  legally  made  before  the  recent 
statute,  under  which  this  table  is  framed,  it  could  not 
now  be  adopted  without  some  alteration  by  the  Legis- 
lature of  the  provisions  of  the  statute(a).  In  considering 
the  probable  advantages  and  disadvantages  of  such  a 
mode  of  remuneration,  it  seems  to  the  Judofes,  on  the 
one  hand,  that  it  would  save  the  Justices  and  the  Dis- 
trict Council  much  trouble,  as  well  as  the  officer  him- 

(a)  This  may  now  be  done  :  see  42  Vict.  u.  18  (0. ) 


Common  Law  Rules.  589 

self,  and  it  would  relieve  the  latter  from  the  imputation 
of  multiplying  services,  in  order  to  accumulate  fees  ; 
but,  on  the  other  hand,  it  is  to  be  considered,  that 
where  the  business  of  a  public  officer  consists  of  a 
multitude  of  small  duties,  some  of  them  very  trouble- 
some in  their  nature,  the  best  security  for  their  being 
duly  performed  is  to  give  the  inducement  of  a  distinct 
remuneration  for  every  distinct  act  of  service  ;  and  as 
it  seems  that,  under  the  present  system,  some  difficulty 
has  arisen  in  consequence  of  the  Clerks  of  the  Peace 
claiming  the  right  to  perform  certain  services  which  it 
is  concluded  rest  now  with  the  Clerk  of  the  District 
Council,  the  Judges  apprehend  that  if  a  fixed  salary 
were  to  be  substituted  for  all  fees,  there  might  then  be 
a  struggle  in  the  opposite  direction,  and  there  might 
possibly  be  found  a  disposition  in  some  of  the  Clerks 
of  the  Peace  to  leave  to  the  Clerks  of  the  District 
Councils  the  performance  of  some  duties  which  are 
not  clearly  within  their  province. 

(Signed)         J.  B.  Robinson,  C.  J. 
J.  B.  Macaulat,  J. 
J.  Jones,  J. 
A.  McLean,  J. 
C.  A.  Hagerman,  J. 

The  Table  of  Costs  referred  to  in  this  Rule  was  superseded  by  the 
following  Mule,  but  its  other  provisions  were  continued  in  force. 
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TARIFF  OF  FEES 

rOE  THE 

CLERKS  OF  THE  PEACE 


Trinity  Teem,  26th  Victoria, 
5th  September,  1862. 

"Whereas,  the  Table  of  Fees  confirmed  by  the  Judges 
of  the  Court  of  Queen's  Bench,  on  the  15th  Novem- 
ber 1845,  applicable  to  Sherifis,  Clerks  of  the  Peace, 
Constables,  and  Criers,  for  services  rendered  in  the  ad- 
ministration of  Justice,  and  for  other  County  purposes, 
has  become  inapplicable  in  many  respects  to  the  duties 
as  now  performed  by  the  respective  Clerks  of  the  Peace 
for  the  several  Counties  of  this  Province,  and  new 
duties  have  been  assigned  to  the  Clerks  of  the  Peace 
since  the  making  of  the  said  Table. 

And  whereas,  by  the  Consolidated  Acts  of  Upper 
Canada,  ch.  119,  sec.  2,  the  said  Table  of  Fees  was  to 
continue  until  otherwise  appointed ;  and  power  was 
thereby  given  to  the  Chief  Justices  and  other  Judges 
of  the  Superior  Courts  of  Common  Law,  at  Toronto, 
from  time  to  time,  as  occasion  requires,  by  rule  or 
rules  by  them  to  be  made  in  Term-time,  to  appoint  the 
Fees  to  be  taken  and  received  by  such  Sheriffs, 
Coroners,  Clerks  of  the  Peace,  Constables  and  Criers, 
for  such  services  as  aforesaid. 

First.  It  is  Ordered,  under  and  by  virtue  ot  such 
authority,  that  with  respect  to  the  duties  performed 
by  the  several  Clerks  of  the  Peace,  in  the  several 
Counties  of  this  Province,  the  Table  of  Fees  in  the 
Schedule  hereto  annexed,  shall  be  substituted  for  and 
taken  in  lieu  of  such  Table  of  Fees. 
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Second.  That  the  Table  of  Fees  in  the  Schedule 
hereto  annexed,  shall  not  be  construed  as  interfering 
with  the  Orders  made  by  the  Judges  of  the  Court  of 
Queen's  Bench,  on  the  15th  November,  1845,  further 
than  as  an  alteration  of  the  Fees  to  be  taken  by  the 
Clerks  of  the  Peace,  for  the  several  services  stated  in 
the  Schedule  hereto  annexed. 

SCHEDULE  OF  FEES  (a). 

To  he  taken  and  received  by  the  Clerks  of  the  Peace  in  this 
Province,  in  lieu  of  the  Tables  established  on  15th 
November,   1845. 

To  be  paid  To  be  paid 
out  of  the        by  the 
County  party 

Funds.  applying. 

I      Cts.    $     Cts. 

1.  For   drawing  Precept    to    Summoa   the 

Grand  and  Petit  Jury,  attending  Jus- 
tices to  sign  same,  and  transmitting  to 
the  Sheriff  4  00 

2.  Attending  each  [General]  Sessions    ....      6  00 

3.  Making   up  Record  of    each    [General] 

Sessions    10  00 

4.  Notice  of  every  appointment  of  a  Con- 

stable, under  [Rev.  Stat.  c.  82],  or  other 
officer  appointed  by  the  Justices  in 
Sessions,  and  notice  of  any  order  made 
by  the  [General]  Sessions, when  required 
to  be  notified  to  any  person  or  party...     0  20 

5.  Subpoena , 0  50         0  50 

6.  Bench  Warrant 1  00 

(a)  This  schedule  of  fees  was  confirmed  by  the  Legislature :  see 
32  Vict.  0.  11,  s.  3 ;  and  see  now  if.  8.  0.  c.  84,  s.  2.  See  also 
additional  fees  prescribed  by  33  Vict.  c.  10  (C),  for  services  in 
County  Judge's  Criminal  Court :  R.  S.  0.,  p.  897,  post  p.  601. 

The  words  in  [  ]  indicate  changes  made  in  the  wording  of  the  tariff 
by  the  E.  S.  0.  v.  84. 

For  cases  bearing  on  this  tariff :  see  Roh.  &  Jos.  Dig.  668-71;  Dig. 
Out.  Rep.  (1882-84)  165. 


592  Fees  of  Clerks  of  the  Peace. 

To  be  paid  To  be  paid 

out  of  the  by  the 

County  party 

Funds.  applying. 

$     Cts.    $      Ct3. 

7.  Every  Recognizance  of  the  Peace  for 

good    behaviour  1   00 

8.  For  discharging  the  same  0  60 

9.  Making  up  Estreats  of  each  Session  (a)     1  00 

10.  Every  allowance  of  Certiorari    (to  be 

paid  by  the  party  applying)  1  00 

11.  Furnishing  to  Sheriff  and  Coroners  re- 

vised lists  of  Constables,  whenever 
ordered  to  be  done  by  the  Justices  in 
General  Sessions 1  00 

12.  Reading    any  Statute,   or   public    Pro- 

clamation, when   required  to  be  done 

by  law 0  25 

13.  Copies  of  Depositions  or  Examinations 

furnished  to  Prisoners,  Defendants,  or 
their  Counsel,  when  required,  each  folio 
of  100  words  (to  be  paid  out  of  the 
County  funds,  or  by  the  party  apply- 
ing, according  to  the  nature  of  the  case)     0  05  0  05 

14.  Receiving,  filing,  and  reading  each  Pre- 

sentment of  the  Grand  Jury 0  50 

15.  For  copy  thereof  forwarded  to  the  Gov- 

ernment,  or   to    the    County  Council, 

when  directed  by  the  [General]  Sessions     0  50 

16.  Arraigning  each  Prisoner  or  Defendant 

indicted  (to  be  paid  out  of  the  County 
funds,  or  by  the  party  applying,  as  the 
case  may  be.) 0  50         0  50 

17.  Empanelling   and    swearing    the   Jury 

in  every  case,  whether  criminal  or 
otherwise,  where  by  law  a  trial  by 
Jury  is  to  be  had  at  the  [General]  Ses- 
sions, and  when  no  fee  is  fixed  by 
statute  :  (to  be  paid  ont  of  the  County 

(o)  See  R.  S.  0.  c.  88,  b.  7. 
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To  be  ;iaid  To  be  paid 

out  of  the  by  the 

County  party 

Funds.  applying. 

$     Cts.    $     Cts. 
funds,  or    by  the    party,  as   tlie    case 
may  be)  0  50         0  50 

18.  Swearing  each  Witness  upon  any  trial 

by  a  Jury,  or  to  go  before  the  Grand 
Jury  :  (to  be  paid  out  of  the  County 
funds,  or  by  the  party,  as  the  case 
maybe)  0  20         0  20 

19.  Filing  each  Exhibit  on  a  trial  :  (to  be 

paid  out  of   the  County  funds,  or  by 

the  party,  as  the  case  may  be)  0  08  0  08 

20.  Every  Subpoena  Ticket,  or  copy  of  Sub- 

poena, when  necessary  ;  (to  be  paid  out 
of  the  Co\inty  funds,  or  by  the  party 
applying,  as  the  case  maybe.) 0  20         0  20 

21.  Charging  the  Jiuy  with  the  Prisoner  or 
Defendant,  upon  each  indictment :  (to 
be  paid  out  of  the  County  funds,  or 

by  the  party,  as  the  case  may  be)  1   00  1   00 

22.  Receiving  and   recording  each  Verdict 

of  a  Petit  Jury,  in  any  case  of  trial  by 
Jury,  (to  be  paid  out  of  the  County 
funds,  or  by  the  party,  as  the  case  may 
be) 0  50         0  50 

23.  Recording  each  Judgment  or  Sentence 
of  the  Court  upon  a  Verdict  or  Confes- 
Bion,(to  be  paid  out  of  the  County  funds, 

or  by  the  party,  as  the  case  may  be).     0  50  0  50 

24:.  Making  out  and  delivering  to  the  Sheriff 
a  Calendar  of  the  Sentences  at  each 
Court 1  00 

25.  Certified  copy  of  Sentences   sent  with 

the  Prisoners  to  the  Penitentiary,  [or 
Reformatory]  after  each  Session    0  50 

26.  Making  up  Record  of  Conviction  or 
Acquittal,  in  any  case  where  it  may  be 
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To  be  paid  To  bo  paid 
out  of  the        by  the 
County  party 

Funds.  applying. 

$     Cts.    $    Cts. 
necessary :     (to    be    paid    out   of    the 
County  funds,  or  by  the  party  apply- 
ing, as  the  case  may  be,)  per  folio  of 
one  hundred  words 0  10         0   10 

27.  Every  Copy  or  Extract  of  a  Kecord  or 

Paper  of  any  kind,  required  to  be 
made  by  Law,  or  by  Order  of  the  Jus- 
tices in  Sessions,  or  for  the  Information 
and  use  of  the  Government,  when 
required,  and  where  no  charge  is  fixed 
by  law — if  the  same  shall  be  less  than 
10  folios  of  one  hundred  words  each...      1   00  1  00 

28.  If  above  10  folios,  then  for  each  folio...     0   10  0  10 
'29.  Discharging  any  Prisoner  by  proclama- 
tion       0  50 

30.  Drawing  bill  of  Costs,  including  taxa- 

tion, and  filing  the  same  where  necessary 
to  be  made  and  filed,  as  in  cases  of 
Assault,  Nuisances  or  the  like,  and  in 
Appeals  (to  be  paid  by  the  party) 0  50 

31.  Drawing  out  and  taking  each  Recogni- 

zance to  appear,  either  of  Prosecutor, 

Defendant,  or  Witness 0  50         0  50 

32.  Calling  parties  on  their  Recognizance, 

and  recording  their  non-appearance,  for 
each  person  called  ;  (only  to  be  charged 
where  the  parties  do  not  answer) 0  25  0  25 

33.  Drawing  order  of  the  Justices  to  Estreat 

and  put  in  Process  :  (on  the  whole  list)  0  50 
3i.  Entering  any  Order  of  Sessions,  or  of 
the  [Judge  who  presided  at  the  Sessions] 
to  remit  any  Estreat,  and  recording  an 
Entry  of  the  same  ;  (to  be  paid  out  of 
the  County  funds,  or  by  the  party 
relieved,  as   may  be   ordered) 0  25  0  25 
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To  be  paid  To  be  paid 

out  of  the  by  the 

County  party 

Funds  applying 

$     Cts.    $     Cts. 

35.  Entering  and  Exti-acting  upon  a  Roll  in 

Duplicate,  the  fines,  issues,  amercia- 
ments, and  forfeited  Recognizances, 
recorded  in  each  Session,  making 
Oath  to  the  same,  and  transmitting 
to  the    Sheriff 2  00 

36.  Making  out  and  delivering  to  the  Sheriff 
the  writ  of  Jieri-facias  and  capias 
thereon     0  60 

37.  Making  out  and  certifying  copy  of  Roll 
and  return  of  the  Sheriff,  and  trans- 
mittingittothe[ProvinoialTreasurer](a)     1   00 

38.  Making  up  Book  of  Orders  of  Sessions, 

declaring  the  limits  of  tlie  Division 
Courts,  and  entering  the  times  and 
places  of  holding  the  Courts  1   00 

39.  Making  out  and  transmitting  a  copy 
thereof  to  the  Government 1   00 

40.  Making  out  and  transmitting  copies 
■with  letter  to  the  Clerks  of  each 
Division  Court,  of  the  Divisions  made 

by  the  [General]  Sessions    1   00 

41.  Drawing  Orders  of  Sessions  for  altering 

the  limits  of  Division  Courts 1  00 

42.  Making  out  and  transmitting  copies  of 

such  Orders  to  the  Government 0  50 

43.  Making  out  and  transmitting  copies  of 
such  Orders  to  each  Division  Court 
affected  by  the  alteration 0  50 

44.  For  each  copy  of  Schedule  of  the  Divi- 
sion Courts,  with  the  order  of  Sessions, 

for  publication 0  50 

45.  For  every  Search  under  three  years  (to 

be  paid  by  the  party  making  the  search)  0  20 

14  (a)  See  B.  8.  0.  o.  88,  s.  16. 


0  50 
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To  bp  paid  To  bo  paid 

out  of  tha  bj  the 
County  party 

Funds.  applying. 

8      Cts.    $     Cts. 

46.  For  the  same,  extending  over  three  years  0  50 

47.  For  every  Certificate  required  of  proof 
of   a  Deed,  to  be  paid    by   the   party 

applying  for  the  same 1   00 

48.  For  every  other  Certificate  required  by 

Law,  or  by  order  of  the  Sessions,  to  be 
given,  where  the  same  is  under  five 
folios  :  (to  be  paid  out  of  the  County 
funds,  or  by  the  party  applying  for  the 
same,  according  to  the  nature  of  the 
case) 0  50 

49.  For  the  same,  if  more  than  five  folios, 

perfolio  0  10         0  10 

50.  Copying  orders  of   Court,  and  causing 

same  to  be  published,  where  it  is  requi- 
site, for  each  order,  exclusive  of  the 
expense  of  publication  0  50 

51.  Receiving  and   filing  affidavit  of  Bas- 

tardy (a),  to  be  paid  by  the  party  pro- 
ducing it 0  25 

52.  Receiving  and   filing  each   Tender  for 

any  public  work,  or  supply,  or  printing, 

or  other  service   0  25 

53.  Making  out  a  list  of  the  several  tenders 
on  each  occasion,  as  they  are  opened, 
specifying  the  names,  prices,  and  other 
particulars,  and  filing  the  same,  when 
required  to  be  done  by  the  Justices...     0  50 

54.  Drawing  Bonds  or  Agreements  for  the 
delivery  of  articles,  or  for  doing  the 
work  for  the  Gaol  or  other  County  pur- 
poses, and  attending  execution,  when 
required  by  the  Justices 1   00 


(a)  See  B.  S.  0.  c.  131,  ».  3. 
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To  be  paid  To  be  paid 

out  of  the  by  the 

County  party 

Punds.  applying. 

I     Cts.    $      Ct3. 

55.  Receiving  and  filing  accounts  and  de- 
mands preferred  against  the  County, 
numbering  them,  and  submitting  them 

for  audit,  and  making  out  the  cheques     4  00 

56.  Making  out  and  delivering  lists  of 
orders  on  the  Treasurer,  made  at  each 
[audit] 2  00 

57.  Making  out'and  transmitting  to  the[Pro- 
vincial  Treasurer]  a  return  or  Schedule 
of  all  Convictions  (a)  which  have  taken 
place  before  any  Justice  or  Justices,  or 
before  the  Court,  each  list 1  00 

58.  Making  out  the  annual  account  to  be 
laid  before  the  Grand  Jury  at  the 
[General]  Sessions  [vide  £.  S.  0.  c. 
179],  of  the  sum  necesssary  to  be  pro- 
vided for  the  maintenance  of  insane 
persons     1  00 

59.  For  every  report  or  return  required  by 

Statute,  or  by  the  Government,  where 
no  remuneration  has  been  provided  by 
this  Table,  or  Statute 1  00 

60.  Making  out  and  transmitting  a  return 

to  the  Government  of  Justices  and 
Coroners  who  have  taken  the  Oaths, 
when  required  to  be  done,  for  each 
return  1  00 

61.  Drawing  every  special  Order  of  the 
Court  of  [General]  Sessions,  necessary 
to  be  communicated  to  any  party,  and 
entering  it  on  Record 0  50 

62.  Letter  and  transmitting  or  delivery  to 

the  party  interested  or  affected  thereby     0  25 

o)  See  R.  8.  0.  v;.  76,  =.  7. 
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To  be  paid  To  be  paid 
outoftlie        by  the 
County  party 

Pundfl.  applying. 

$     Cts.    I     Cts. 

63.  Swearing  eact  party  to  an  Affidavit, 
■where  no  charge  is  elsewhere  provided 
for  it  :  (to  be  paid  out  of  the  Comity- 
funds,  or  by  the  party  for  whom  the 
Affidavit  is   sworn,    according  to   the 

nature  of  the  case) 0  20         0  20 

64.  Causing  notice  to  be  published  of  any 
special  or  adjourned  Sessions,  when 
directed  by  the  Chairman  of  the 
[General]  Sessions,  or  other  two  Jus- 
tices, so  to  do :  (exclusive  of  the  amount 

paid  the  printer  for  publication)     1   00 

65.  Sending  notice  of  any  such  Session  to 
the  Justices  individually,  when  it  is 
directed    by   the   Chairman,   or    other 

two  Justices,  for  each  notice  0   10 

66.  Attending    each    adjourned    or    special 

Sessions,  and  making  up  Record  thereof     2  50 

67.  Keceiving  and  filing  Notices  of  Appeal, 
and  the  Appeal  from  any  Judgment 
or  Conviction  by  one  or  more  Justices, 
where  an  Appeal  to  the  [General]  Ses- 
sions is  given  by  Law  :  (to  be  paid  out 
of  the  County  funds,  or  by  the  party 

appealing,  as  the  case  may  be)  0  25  0  25 

68.  When  the  Appeal  called  on,  reading 
the  Conviction,  Notice  of  Appeal,  and 
Recognizance  :  (to  be  paid  out  of  the 
County  funds,  or  by  the  party  appeal- 
ing, as  the  case  may  be) 0  50         0  50 

€9.  For  all  other  Services  upon  the  Trial 
of  such  Appeal  case,  when  tried  by  a 
Jury,  including  the  receiving  and 
recording  the  Verdict  (to  be  paid  out 
of  the  County  funds,  or  by  the  party, 
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To  be  paid  To  be  paid 

out  of  the  by  the 

County  party 

Fuods.  applying. 

I     Ots.     $      Cts. 
as  the  case  may  be),  the  same  charges 
as  in  ordinary  Criminal  Trials. 

70.  Issuing   Process   to    enforce    the  Order 

of  the  Court  in  any  Appeal  case :  (to 
be  paid  out  of  the  County  fands,  or 
by  the  party,  as  the  case  may  be) 1   00  1   00 

71.  Making    out   Warrant   of    Distress    or 

Commitment,  in  any  case  -where  no 
fee  is  specially  assigned  therefor  in 
any  Statute,  or  in  this  Table 1   00 

72.  Drawing  certificate  of  approval  by  the 

Justices  in  Sessions,  of  sureties  ten- 
dered by  the  Sheriff ;  (to  be  paid  by 
the    Sheriff) 0  50 

73.  Administering    Oaths    to    any    Public 

Officer,   when    authorized    so    to    do : 

(to    be  paid  by  the  Officer)   0  25- 

74.  Receiving     and    filing    each"  Oath    of 

Qualification  of  a  Justice  of  the  Peace     0  25 

75.  All  Letters  written  to  the  Government, 

all  Letters  written  by  direction  of  the 
Chairman,  or  of  the  Justices  in  Ses- 
sions [or  Board  of  Audit],  to  Justices, 
Coroners,  or  Constables,  or  others,  upon 
special  business  connected  with  the 
Administration  of  Justice,  or  County 
purposes  0  25 

76.  For    distributing  the   Statutes   to   the 

Justices  and  County  Officers,  or  others, 
when  directed  by  the  Statute  or  the 
Government  so  to  do,  and  taking 
receipts  therefor  from  each  Justice 
or  Officer 0  10 

77.  For  accounting  to  the  County  Member 

for  the  copies  of  Statutes  not  called 
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To  be  paid  To  be  paid 
out  of  the         by  the 
County  party 

Funds.  applying. 

$  Cts.  $  Cts. 
for  by  the  Justices  and  County  Officers, 
and  delivering  the  same  to  him,  when- 
ever such  duty  shall  be  required  by 
Statute,  or  by  the  Government — and 
no  other  fee  allowed 1  00 

78.  For  procuring  and  supplying  to  Clergy- 

men and  Ministers  all  Books  and 
Forms  required  under  [Ji.  S.  0.  c.  124, 
s.  17],  for  each  Book  with  the  necessary 
setof  Forms    0  25 

79.  For   forwarding   the    Returns   directed 

by  the  Census  Act,  Oonsol,  Stat.  Can., 

ch.  23,  annually  (a)     0  50 

80.  For  receiving    and   filing  Voters'  Lists 

under  R  S.  0.  c.  9,  ss.  11-12,  each  list  (5)     0  25 
80a.  For  receiving  and  filing  Voters'  Lists 
under  the  Election  Law,  Con.  Acts  Can. 
c.  6,  s.  6,  sub-sec.  2,  each  list 0  25 

81.  For    attending    and    producing   before 

County  Judge  the  Duplicate  List, 
when  required  by  the  Judge  to  do  so, 
under  sub-sec.  8  of  the  same (a)     0  50 

82.  For  filing  each  List,  Return,  or  other 

Paper,  where  no  charge  is  specially 
provided  for,  except  Accounts  and 
Claims  against  the  County,  and  papers 
connected  with  matters  to  be  charged 
against  private  individuals  :  (to  be  paid 
out  of  the  County  funds,  or  by  the 
party  for  whom  the  service  is  ren- 
dered, according  to  the  nature  of  the 
case)     (c)     0  08         0  08 

(a)  This  item  is  omitted  in  E.  S.  0.  p.  897. 
(6)  This  item  is  numbered  79  in  S.  S.  0. 
'      (c)  This  item  is  numbered  80  in  li.  S.  0. 
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FEES  OE  CLERKS  OF  THE  PEACE. 

Prescribed  by  33   Vict.  c.   10  (0.),  fox  services  in   County 
Jvdge's  Criminal  Court.     (See  R,  S.  0.  p.  897.) 

Attending  and  service  in  Court,  and  making  all 
Eecessary  entries,  for  each  prisoner  brought 
before  the  Judge,  and  not  consenting  to  be  tried, 
inall     10  50 

For  attendance  in  Court,  and  services  rendered  at 
trial,  making  necessary  record  of  proceeding  and 
all  necessary  entries,  including  calendar  of  con- 
viction for  each  prisoner 2  00 

Preparing  Judge's  Warrant  to  bring  up  body  of 
prisoner,  and  delivering  the  same  to  Sheriff,  for 
each  prisoner 0  50 

Issuing  Writ  of  Summons  to  witness,  when  necessary     0  40 

Copy  of  Summons,  each  0  20 

Warrant  of  Remand,  when  issued  and  delivered  to 

Sherift 0  50 

For  Warrant  to  Arrest,  taking  and  estreating  recog- 
nizances, and  proceedings  to  enforce  same,  (the 
same  fees  as  allowed  for  the  like  services  at  the 
General  Sessions  of  the  Peace.) 
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TABLE  OF  COSTS 

rOE  THE 

COUNTY  COURTS    IN    ONTARIO, 


(23  c.  P.  400.)  January  5th,  1874. 

coEtf  °^  ^'  *^'  Whereas  it  is  provided  by  the  "  Common  Law  Pro- 
cedure Act"  that  the  Judges  of  the  Superior  Courts  of 
Common  Law  at  Toronto,  or  any  three  of  them,  (of 
whom  one  of  the  Chief  Justices  shall  be  one,)  may 
from  time  to  time  frame  a  Table  of  Costs  for  the 
several  County  Courts,  and  ascertain,  determine,  declare 
and  adjudge,  all  and  singular  the  fees  allowed  to  be 
taken  by  Counsel,  Attorneys,  Sheriffs,  Coroners,  and 
officers  of  the  said  County  Courts  respectively,  in  all 
matters,  causes,  and  proceedings  depending  in  the  said 
Courts  or  before  the  Judges  thereof,  in  all  actions  and 
proceedings  within  the  jurisdiction  of  such  County 
Courts,  or  of  the  Judges  thereof,  and  that  the  Judges 
so  framing  or  altering  such  Table  of  Costs  may  as- 
sociate with  them,  in  framing  or  altering  such  Table, 
any  one  of  the  County  Court  Judges  appointed  to 
"  The  Board  of  County  Judges  "  under  the  "  Division 
Courts  Act." 

And  whereas  the  Chief  Justice  of  Ontario,  the  Chief 
Justice  of  the  Court  of  Common  Pleas  and  the  Judges 
of  the  Superior  Courts  of  Common  Law,  at  Toronto, 
have  a.ssumed  the  duties  so  provided  for  and  in  the 
exercise  of  the  powers  given  as  aforesaid,  associated 
with  them  in  the  performance  thereof  James  Robert 
Gowan,    Senior   Judge  of  the   County  Court   of  the 
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County  of  Simcoe,  and   Chairman  of  "  the  Board  of 
County  Judges." 

In  pursuance,  therefore,  of  the  powers  contained  in 
the  said  "  Common  Law  Procedure  Act,"  the  following 
Table  of  Costs  for  the  said  several  County  Courts  in 
Ontario  has  been  framed  by  the  said  Chief  Justices 
and  Judges,  and  it  is  determined,  declared,  and  ad- 
judged, that  from  and  after  the  1st  day  of  March  next 
all  and  singular  the  costs  and  fees  mentioned  in  the 
said  Table,  and  no  other  or  greater,  shall  be  allowed  in 
taxation,  or  taken,  or  received,  by  any  Counsel  or 
Attorney,  Sheriff,  Coroner  or  officer,  respectively,  in  the 
said  County  Courts,  for  any  business  by  them,  re- 
sepectively,  to  be  done  or  transacted  in  the  said  County 
Courts,  or  before  the  Judges  thereof. 


TABLE  OF  COSTS. 


GENERAL  ALLOWANCE  FOE,  PLAINTIFFS  AND 
DEFENDANTS,  AS  WELL  BETWEEN  ATTOR- 
NEY AND  CLIENT,  AS  BETWEEN  PARTY 
AND  PARTY. 


TO  THE  ATTORNEY. 

WRITS. 

Summons,  including  attendance $1  00  Tariff  of  c.  c. 

Concurrent  Summons 0  75 

Renewed  Summons 0  75 

Capias 1   00 

Concurrent  Capias 0  75 

Renewed  Capias 0  75 
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Capias  ad  Satisfaciendum    1  00 

Renewed  Capias  ad  Satisfaciendum   0  75 

Capias  ad  Satisfaciendum  for  the  residue 1  00 

Renewed             do.                 do.                 0  75 

Fieri  Facias 1   GO 

Renewed  Fieri  Facias 0  75 

Concurrent  Fieri  Facias 0  75 

Fieri  Facias  for  the  residue 1   00 

Renewed         do                   0  75 

Special  Endorsement  of  Demand  on  Writ  of  Summons.  0  75 

Writs  of  Revivor  and  ALttachment,  each    1  00 

Subpoena  ad  Testificandum 0  50 

Subpoena  Duces  Tecum 0  75 

(and  if  above   four  folios,  additional  per  folio  10 

cents.) 

Venditioni  Exponas 1  00 

All  other  writs  necessary    , 1   00 

Note. — The  above  allowance  includes  all  charges  for  atten- 
dance for  the  Writ,  and  delivering  it  to  the 
officer. 

For  each  copy  including  copies  of  all  notices  required 

to  be  endorsed 0  50 

Service  of  each  Copy  of  Writ,  if  not  done  by  the 
Sheriff  or  an  officer  employed  by  him,  when  taxable 
to  the  Attorney 0  25 

Mileage  per  mile  for  the  distance  actually  and  neces- 
sarily travelled,  when  taxable  to  the  Attorney.  ...      0  10 

INSTRUCTIONS  TO  THE  ATTORNEY. 
Taking  instructions  to  sue  or  defend 2  00 

Instructions  for  Pleadwigs  : 

Instructions  for  Special  Affidavits  when  allowed  by 

the  Clerk,and  instructing  Counsel  on  Special  matters  0  50 

Instructions  to  Counsel  in  Common  matters 0  25 

Do.         for  Brief 1   00 

Do.        for  every  suggestion   0  50 

Do.        for  issue  of  fact  by  Consent   0  75 


County  Court  Tariff.  605 

Instructions  for  suggestion  to  revive,  or  for  writ  of 

revivor,  when  no  rule  necessary 0  50 

Do.         for  rule  for  writ  of  revior,  when  necessary     0  50 
Do.        to  defend  Executor,  after  suggestion  of 

death  of  original  defendant 0  50 

DRAWING  PLEADINGS,  (fee. 

Declaration 1  00 

If  above  ten  folios,  for  every  folio  above  ten,  in  addi- 
tion  (but  in   no  case  to  exceed   $2.00  for  whole 

declaration) 0  20 

One  or  more  Pleas,  if  five  folios  or  under 0  75 

If  above  five  folios,  for  every  folio  in  addition  (but  in 

no  case  to  exceed  $1.50  for  pleas) 0  20 

Joinder  of  Issue,  inclusive  of  copies  and  engrossing . .      0  25 

Demurrer     0  60 

Joinder  of  Demurrer,  inclusive  of  copies  and  engros- 
sing       0  25 

Marginal  statement  of  matters  of  Law  for  argument, 

exclusive  of  copy  for  the  Judge 0  50 

Replications,  new  Assignment,  and  other  Pleadings, 

the  same  as  the  foregoing  charges  for  Pleas   

Postea,  including  engrossing 0  50 

Judgment,  whether  by  default,  or  final 0  50 

Authority  to  receive  money  out  of  Court 0  25 

Suggestions,   Pleas    to   Suggestions,  and  subsequent 

Pleadings,  inclusive  of  engrossment 0  50 

Issue  for  the  trial  of  fact  by  agreement,  for  every  folio     0  20 

Special  Case,  per  folio 0  20 

Drawing  Interrogatories,  or  answer,  for  any  purpose 

required  by  Law,  including  engrossing,  per  folio  . .     0  20 

Particulars  of  Demand,  or  set  off 0  50 

Special  Particulars   of     do   per  folio 0  20 

Bill  of  Costs 0  50 

Copy  for  the  opposite  party,  each 0  25 

Taking  Cognovit,  and  entering  Judgment  thereon, 
where  there  has  been  no  previous  proceeding,  and 
the  true  debt  does  not  exceed  $200    8  00 
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For  the  same  services  where  the  true  debt  exceeds  $200  10  00' 
Drawing  and  engrossing  Cognovit,  and  attending  execu- 
tion, where  there  have  been  previous  proceedings .  .  0  75 

Instructions  for  Pleadings  in  Suit 1  00 

Replication  accepting  money  out  of  Court  in  full  of 

demand     0  50 

Every  necessary  Letter  in  the  business  of  the  cause .  .  0  25 

COPIES. 

Declaration,  when  not  exceeding  ten  folios,  each ....      075 
Do.         above  ten  folios,  per  folio  (but  not  to  ex- 
ceed fl.OO) 0  10 

Pleadings  before  enumerated :    0  40 

Issue  (Pleadings)  if  ten  folios  or  under 1   00 

If  above  ten  folios,  for  every  folio 0  10' 

All  proceedings,   interrogatories,   answers,  and  other 

papers  of  which  copies  are  to  be  delivered,  per  folio.     0  lO' 
Judgment  for  non-appearance  on    specially  endorsed 
Writs,  or  Writs  of  Revivor,  and  in  Ejectment,  to  be 
taken  as  ten  folios,  including  the  Writ. 

COPY  AND  SERVICE. 

Of  Special  and  Common  Rules 0  5& 

Of  Special  Rules,  above  three  folios,  per  folio  addi- 
tional      0  10 

Of  Summons,  or  Order,  of  a  Judge 0  25 

Of  Order  to  charge  a  prisoner  in  execution   0  50 

NOTICES  INCLUDING  COPY. 

To  declare,  reply,  and  subsequent  proceedings 0  25 

By  Defendant,  to  bring  issue  to  trial   0  25 

Of  Appearance,  when  Appearance  duly  entered  and 
notice  given  on  the  day  of  Appearance, but  not  other- 
wise    0  25 

Of  Appearance  to  Writ  of  Revivor 0  25- 

To  Plead 0  25 

Of  Declai-ation,  when  necessary 0  25 
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To  Sheriff  to  discharge  a  Prisoner  out  of  custody   . .  0  50 

Notice  in  Ejectment  to  defend  for  part  of  premises . .  0  50 
Notice  of  Claimant's  or  Defendant's  title,  same  fees. 

Of  Trial,  or  Assessment 0  25 

Demand  of  residence  of  Plaintiff,  and  all  other  common 

notices,  each 0  25 

To  admit,  or  produce,  if  not  exceeding  two  folios.  ...  0  25 

For  each  folio  above  two     0  10 

ATTENDANCES. 

Attendance  at  Judges'  Chambers 0  50 

Attorney  attending  Court  when  not  himself  Counsel, 

or  partner  of  Counsel 1   00 

Attendance  on  Clerk  in  Special  matters    0  50 

Do.  do.  ascertaining  amount  due  plain- 

tiff by  a  British  subject  under  order  of  a  Judge   .  .      100 

For  every  hour  after  the  first     0  50 

Taxation  of  costs  on  Postea    1  00 

Do.      on  Judgment  otherwise  than  on  Postea ....      0  40 
Attendance  to  file  or  to  serve,   to  give  or  receive 
undertaking   to   appear,  when    service    of  process 
accepted   by   Attorney,    and   all   other   necessary 
attendances,  each 0  25 

BRIEFS. 

For  Drawing  Brief  not  exceeding  five  folios 1  00 

Do.  for  each  folio  in  addition     0  10 

Do.  per  folio  of  original  and  necessary 

matter 0  20 

Copies   of    documents   other  than   Pleadings,   when 

required,  per  folio 0  10 

TERM  FEES,  AND  OTHER  FEES. 

Term  Fee  after  Declaration  filed    0  50 

Fee  on  every  Record 0  50 

Do.         Rule  of  Court,  or  Judge's  order   0  50 

Do.  Attending  by  Counsel,  or  Attorney,  to 
hear  Judgment  of  Court,  when  Attend- 
ance is  noted  by  Clerk  at  the  time, 
and  is  necessary    1  00 
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AFFIDAVITS. 

Drawing  Affidavit  per  folio,  special   0  20 

Copies  of  Affidavits  when  necessary,  per  folio  ......      0  10 

Common  Affidavits  of  service,  when  necessary,  or  of 

payment  of  mileage,  including  oath    0  70 

Mileage  on  services,  as  on  writs  of  summons 

DEFENDANTS. 

Appearance 0  50 

For  each  additional  Defendant    0  20 

COUNSEL  FEES. 

Fee  on  motion  of  course,  or  on  motion  for  Rule  Nisi, 
or  on  motion  to  make  rule  absolute,  in  matters  not 
special 1  00 

On  Special  motion  for  Eule  Nisi  (only  one  Counsel  fee 

to  be  taxed) 3  00 

To  be  increased  to  $5.00  in  the  discretion  of  the  Judge. 

To  attend  Keference  to  Clerk,  when  Counsel  necessary 

in  opinion  of  the  Judge 3  00 

On  revising  Pleadings,  or  Interrogatoi'ies,  or  settling 
or  revising  special  cases,  when  necessary,  in  the  dis- 
cretion of  the  Judge,  who  shall  certify  the  amount 
to  be  taxed  before  taxation,  not  exceeding    2  00 

Advising  on  evidence  in  contested  cases,  in  discretion 

of  the  Judge  as  above,  a  sum  not  exceeding 3  00 

Fee  on  Argument  on  supporting  or  opposing  Rules, 
on  return  of  Rule  Nisi,  or  argument  of  Demurrer, 
or  special  case 5  00 

To  be  increased  by  Judge  in  his  discretion  to  a  sum 
not  to  exceed  $10.00. 

Fee  with  Brief  on  Assessments 4-00 

Do.  do.     do.    at  Trial $6  to  10  00 

To  be  increased  by  order  of  a  Judge  in  his  discretion 
to  a  sum  not  to  exceed  $20.00. 

Fee  to  Counsel,  when  Counsel  attend  on  argument,- or 
examination  in  Chambers,  when  in  opinion  of  Judge 
attendance  of  Counsel  is  necessary 1  00 
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To  be  increased  by  order  of  Judge  in  his  discretion 
to  a  sum  not  to  exceed  $4.00. 

Drawing  Bond  on  Appeal,  or  Bond  for  Security  for 

Costs  3  00 

Drawing  Bail  Piece  1  00 

In  all  applications  and  proceedings  before  the  County 
Judges,  not  relating  to  Suits  instituted  in  any  Court 
of  Civil  Judicattire,  there  shall  be  payable  to  the 
Attorney  and  Counsel  the  same  fees  as  in  the  fore- 
going Table,  so  far  as  the  same  are  applicable. 

FEES. 

To  BE  Taken  and  Eeceived  by  the  Clerks  of  the  Seveeal 
County  Courts  for  their  Services. 

Every  Writ,  Mesne  and  Final   (except  subpoena  for 

which  25c.) 0  40 

Every  Concurrent,  Alias,  Pluries,  or  Renewed  Writ,  0  40 

Every  appearance  entered,   and   filing  Memorandum 

thereof 0  15 

Every  appearance,  each  Defendant  after  the  first 0   10 

Filing  every  Affidavit,  Writ,  or  other  proceeding,  or 

paper   0  10 

Amending  every  Writ,  or  other  proceeding,  or  paper  0  25 

Every  ordinary  Rule 0  30 

Every  special  Rule,  when  prepared  by  the  Clerk 0  40 

Every  Judgment  by  Default 0  30 

Every  Final  Judgment   0  50 

Taxing  every  Bill  of  Costs,  and  giving  Allocatur 0  80 

Every  Reference,  Inquiry,  Examination,  or  other 
special   matter   referred   to   the   Clerk,  for   every 

meeting  not  exceeding  one   hour  0  75 

Do.  do.  for  every  additional  hour  or  less 0  50 

For  every  Report  made  by  the  Clerk  upon  such  refer- 
ence, &c 1  0*^ 

Upon  Payment  of  Money  into  Court,  for  every  sum 

under  $200 1  00 

Do.     $200  and  over  : 2  00 
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Every  Certificate  required  from  Clerk,  and  given     . .      0  50 
Exemplification ,  or  Office  Copy  of  Proceedings,  per  folio     0  10 

Every  Search,  if  within  one  year  0  10 

Every  Search,  if  over  one  year  and  within  two  years     0   20 
Every  Search,  over  two  years,  or  a  General  Search  in 

one  cause 0  50 

Every  Affidavit,   Affirmation,  or  Oath  administered 

byClerk 0  20 

Entering  Satisfaction  on  Record,  and  filing  Satisfac- 
tion piece 0  30 

Every  Commission  for  the  Examination  of  Witnesses     0  60 

Entering  Exoneretur  on  Bail  Piece   0  20 

For  making  the  Entry  required  in  the  debt  Attach- 
ment Book,  and  in  Cognovit  Book,  each  0  50 

Every  Record  entered  in  the  Sittings  Docket,  includ- 
ing Records  from  the  Superior  Courts  0  50 

Every  Verdict   taken.  Nonsuit,  Jury   discharged,  or 

Record  withdrawn 0  50 

Every  Rule  or  Order  of  Reference  at  the  trial 0  50 

Drawing  Appointments  made  by  Judge 0  25 

For  Judge's  Summons  or  Fiat,  except  Fiats  for  costs, 

speedy  execution,  or  increased  Counsel  Fee 0  25 

Judge's  Order 0  40 

For  attending  at  every  Special  Hearing  before  the 
Judge,  under  the  158th  section  of  "The  Common 
Law  Procedure  Act,''  and  at  taking  Examination 
and  Evidence,  and  at  Sittings  on  references  to  the 
County   Judge    from    the    Superior    Courts,    not 

exceeding  one    hour   0  50 

Every  additional   hour  or  less 0  50 

Every  Enlargement  on  Application  to  Judge  in  Cham- 
bers, or  on  Return  of  Summons  or  otherwise,  includ- 
ing search  if  marked  by  Clerk  0  15 

Every  Appointment  for  Taxation  of  Costs  or  other- 
wise, made  by  Clerk  0  10 

For  every  Meeting  upon  Reference  under  161st  sec- 
tion of  '  The  Common  Law  Procedure  Act,"(a.)  not 
exceeding  two  hours  0  20 

(a.)  See  now  S.  S.  0.  u.  50,  a.  197. 
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For  each  additional  hour  or  less 1  00 

(To  be  taxed  by  the  Judge.) 
For  ascertaining  the  Amount  due  by  Defendant  to 

PlaintiflF,  when  Judgment  signed   under  Order  of 

any  Judge,  against  a  British  subject  out  of  J  uris- 

diction  in  default  of  Plea  1  00 

For  every  Jury  sworn 0  30 

In  all  Applications  and  Proceedings  before  the  County 

Judges,  not  relating  to  suits  instituted  in  any  Court 

of  Civil  J  udicature,  there  shall  be  payable  to  the 

Clerks  the  same  Fees  as  in  the  foregoing  Table,  so 

far  as  the  same  are  applicable. 

SHERIFF. 

Every  warrant  to  execute  any  process,  mesne  or  final, 

directed  to  the  Sheriff,  when  given  to  a  Bailiff 0  50 

Arrest,  when  amount  does  not  exceed  |200 2  00 

Do.  when  amount  is  over  $200 4  00 

Bail  Bond  or  Bond  to  the  limits  1  00 

Assignment  of  the  same 0  25 

Service  of  Process,  non-bailable,  Scire  Facias,  or  Writ 

of   Revivor   (including   affidavit   of  service)   each 

defendant     1  00 

No  fee  for  affidavit  of  service  to  be  allowed  in  such  cases, 

unless  service  made,  or  recognized,  by  the  Sheriff. 
•Serving  Declarations,  Subpoenas,  Rules,  Notices,  or 

other  papers  (besides  mileage)  0  40 

(for  each  additional  party  served  25o.) 
Receiving,  Filing,  entering  and  endorsing   all  Writs, 

Declarations,  Rules,  Notices  or  other  papers,  each  0  10 
Return  of  all  Process  and  Writs  except  Subpoena...  0  25 
RetumofallDeclarations,Rules,Noticesorotherpapers  0  15 
Every  search  not  being  by  a  party  to  a  cause  or  his 

Attorney 0  30 

Certificate  of  result   of  such  search  for  each  party 

when  required 0  75 

A  search  for  aWrit  against  lands  of  a  party,  shall  include, 
sales  under  Writ  against  same  party,  and  for  the  then 
last  six  months. 
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Notice  of  appointment  for  ballot  of  Jury 0  25- 

Notice  to  Clerk  of  Peace  of  such  appointment 0  25 

Fee  on  ballotting  Special  Jury    2  50 

Fee  on  striking  do  1   25' 

Serving  each   Special   Juror  (besides  mileage  at    13 

cents  per  mile) 0  25 

Returning  Panel  of  Special  Jurors     0  50 

Keeping,  and  Checking,  Pay  Lists  of  Special  Jurors' 

attendance  in  each  case 1   OO 

Every  Jury  sworn,  or  cause  tried  before  a  Judge.  ...  0  80' 
Poundage  on  Executions,  and  on  Attachments  in  the 
nature  of  Executions,upon  the  sum  made  in  the 
$  five  per  cent.,  exclusive  of  mileage  for  going 
to  seize  and  sell,  and  except  all  disbur.sements 
necessarily  incurred  in  the    care    and  removal  of 

property  (a) 

Schedule  of  Goods  taken  in  Execution,  Attachment, 
or  other  Process,  including  copy  to  Defendant,  not 

to  exceed  five  folios     0  50' 

Each  folio  above  five   0  10' 

Drawing  Advertisements  when  required  by  Law  to 
be  published  in  the  Official  Gazette  or  other  news- 
paper, or  to  be  posted  up  in   a   Court   House  or 
other  places,  and  transmitting  same  in  each  suit  .  .      0  75- 
Every  necessary  Notice  of  Sale  of  Goods  in  each  suit.     0  40' 
Every  Notice  of  Postponement  of  Sale  in  each  suit . .      0  20' 
The  sum  actually  disbursed  for  advertisements  required 
by  Law  to   be  inserted  in  the   Official  Gazette  or 
other  newspaper. 
Executing  Writ  of  Possession,  and  serving  and  execut- 
ing Writ  of  Restitution,  besides  mileage    2  00' 

Bringing  up  Prisoner  on  Attachment,   besides  travel 

at  20  cents  per  mile 1  00 

Actual  and  necessary  mileage  from  the  Court  House 
to  the  place  where  service  of  any  process,  papei',  or 
proceeding,  is  made,  per  mile 0  13- 

(«.)  Fkvdnij  V.  Ball,  9  P.  R.  310;  Morrkon  v.   Taylor,  9  P.   K.- 
390 ;  Grant  v.  Grant,  10  P.  E.  40. 
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Seizing  Estate  and  Effects  on  Attachment  against  an 

absconding  Debtor 1  50 

Removing  or  Retaining  Property,  reasonable  and 
necessary  disbursements  and  allowances  to  be  made 
by  order  of  the  Court  or  a  Judge    

Presiding  or  attendance   on    Execution  of  Writ  of 

Enquiry,  or  other  Writ  of  a  like  nature  per  day  . .      4  00 

Summoning  each  Juror  in  such  case 0  50 

Bailiffs  Fee,  Summoning  Jury,  per  mile 0  13 

Hire  of  Room,  if  actually  paid,  not  to  exceed  $2  per 
day   

Mileage  from  the  Court  House  to  the  place  where 

Writ  executed,  per  mile 0  13 

Drawing  Bond  to  secure  Goods  taken  under  an  Attach- 
ment against  an  absconding  debtor,  if  prepared  by 
Sheriff 1  50 

Every  Letter  written  (including  Copy)  required  by 
Party  or  his  Attorney  respecting  Writs  or  Process, 

when  postage  prepaid     . .  .' 0  30 

Drawing  every  Affidavit  when  necessary  and  prepared 

by  the  Sheriff 0  25 

Precept  on  Warrant  to  Bailiff  on  Replevin 0  40 

Drawing  Notice  for  Service  on  Defendant  on  Replevin     0  40 

Delivering  Goods  to  the  party  obtaining  the  Replevin 

Writ     1  50 

For  Writ,  &c.,  De  Retorno  Habendo 0  50 

Drawing  Replevin  Bond    1  00 

All  necessary  disbursements  for  the  possession,  care 
and  removal  of  Property  taken  in  Replevin 

CORONERS. 
The  same  Fees  shall  be  taxed  and  allowed  to  Coroners 
for  services  rendered  by  them  in  the  sei-vice,  execu- 
tion, and  return,  of  process,  as  allowed  to  Sheriffs  for 
the  same  services,  and  above  specified. 

CRIER. 

Calling  every  case,  with  or  without  Jury 0  50 

Swearing  each  witness  or  constable    0  15 
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ALLOWANCE  TO  WITNESSES. 

To  Witnesses  residing  within  three  miles  of  the  Court 

House,  per  diem 1  00 

To  Witnesses  residing  over  three  miles  from  the  Court 

House 1  25 

Barristers  and  Attorneys,  Physicians  and  Surgeons, 
when  called  upon  to  give  evidence,  in  consequence 
of  any  professional  service  rendered  by  them,  or  to 
give  professional  opinions,  per  diem    4  00 

Engineers  and  Surveyors,  when  called  upon  to  give 
evidence  of  any  professional  service  rendered  by 
them,  or  to  give  evidence  depending  upon  their 
skUl  or  judgment,  per  diem    4  00 

If  the  Witnesses  attend  in  one  cause  only,  they  will 
be  entitled  to  the  full  allowance.  If  they  attend  in 
more  than  one  case,  they  will  be  entitled  to  a  pro- 
portionate part  in  each  cause  only 

The  travelling  expenses  of  Witnesses,  over  ten  miles 
shall  be  allowed,  according  to  the  sums  reasonably 
and  actually  paid,  but  in  no  case  shall  exceed  one 
shilling  per  mile,  one  way 

COMMISSIONER 

For  taking  every  Affidavit 0  20 

Taking  every  Recognizance  of  Bail    ,      0  50 

Wm.  B.  Richards,  0.  J. 

John  H.  Hagartt,  C.  J.  C.P. 

Jos.  C.  Morrison,  J. 

Adam  Wilson,  J. 

Thomas  Galt,  J. 

Jas.  Robt.  Gowan,  Co.  J. 
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RULES  OF  COURT 

FOR  THE 

TEIAL   OF   CONTESTED  MUNICIPAL  ELEC- 
TIONS, AND  TARIFF  OF  FEES. 

IN  THE  COURTS  OF   QDEBN'Si 
BENCH,  AND  COMMON  PLEAS,  f 

Michaelmas  Term,  IIth  Victoria. 

Whereas,  by  an  Act  passed  by  the  Parliament  of  ^g'^triafo^'ion- 
this  Province  in  the  tvs^elfth  year  of  Her  Majesty's  reign  eiecUonr™'^"' 
(cap.  81),  entitled,  "  An  Act  to  provide  by  one  general 
law  for  the  erection  of  Municipal  Corporations,  and  the 
establishment  of  Regulations  of  Police,  in  and  for  the 
several  Counties,  Cities,Towns,  Townships,  and  Villages 
ia  Upper  Canada,"  power  was  given  to  Her  Majesty's 
Court  of  Queen's  Bench  in  Upper  Canada,  and  the 
several  Judges  thereof,  to  try  and  decide  all  matters 
relating  to  contested  Municipal  Elections  as  therein 
provided ;  and  whereas,  by  the  Act  of  the  last  session 
of  Parliament  (chapter  64),  entitled,  "An  Act  for  cor- 
recting certain  errors  and  omissions  in  the  Act  of 
Parliament  of  this  Province,  passed  in  the  last  session 
thereof,  entitled  "  An  Act  to  provide  by  one  general 
law  for  the  erection  of  Municipal  Corporations,  and  the 
establishment  of  Regulations  of  Police,  in  and  for  the 
several  Counties,  Cities,  Towns,  Townships  and  Villages 
in  Upper  Canada,  for  amending  certain  of  the  pro- 
visions of  the  said  Act,  and  making  some  further  pro- 
visions for  the  better  accomplishment  of  the  object 
thereof,"  the  powers  conferred  on  the  said  Court  and 
Judges  have  been  extended  to  the  Court  of  Common 
Pleas  and  the  Judges  thereof,  and  additional  powers 
have  been  thereby  given  in  the  premises  to  the  said 
Courts  and  Judges  respectively  ;  and  it  being,  among 
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other  things,  in  effect  enacted,  that  it  should  and  might 
be  lawful  for  the  Judges  of  Her  Majesty's  two  Superior 
Courts  of  Common  Law  at  Toronto,  or  the  majority  of 
them,  by  any  Eule  or  Rules  to  be  by  them  for  that  pur- 
pose made,  from  time  to  time  in  Term  time,  as  occasion 
may  require,  to  settle  the  forms  of  all  such  writs, 
whether  of  summons,  certiorari,  mandamus,  execution, 
or  of  or  for  whatever  other  kind  or  purpose,  as  are 
authorized  by  the  said  Act.  Therefore,  in  order  to 
settle  tlie  said  forms,  and  to  regulate  the  practice  and 
pi-oceedings  in  the  said  Courts  in  the  matter  aforesaid, 
It  is  ordered,  that  the  following  Rules  be  substi- 
tuted for  the  Rules  made  in  Hilary  Term  last,  by  the 
Judges  of  the  said  Court  of  Queen's  Bench,  for  the  trial 
of  such  elections ;  and  that  the  forms  of  such  writs, 
and  the  practice  to  be  observed  with  respect  to  the  mat- 
ters aforesaid,  shall  be  as  follows,  that  is  to  say : — 

These  Bules  were  passed  under  the  provisions  of  12  Vict.  c.  81,  s. 
146,  and  13  &  14  Vict.  ^.  64,  since  their  promulgation  these  Statutes 
have  been  repealed  and  the  Municipal  Institutions  Act  has  from  time 
to  time  been  amended  and  consolidated.  The  last  Act,  46  Vict.  o. 
Bulea  continued  18,  (1883,)  which  amended  and  consolidated  the  pre-existing  Statutes 
VictTlS^*''  respecting  Municipal  Institutions,  provides  in  s.  206  that  "the 
Judges  of  the  High  Court  of  Justice,  or  a  majority  of  them  may  by 
Rules  settle  thejforms  of  the  writs  of  summons  certiorari,  mandamus, 
and  execution  under  this  Act,  and  may  regulate  the  practice  respect- 
ing the  suing  out,  service  and  execution  of  such  writs,  and  the 
punishment  for  disobeying  the  same,  or  any  other  writ,  or  order  of 
the  Court  or  Judge,  and  respecting  the  practice  generally,  in  hearing 
and  determining  the  validity  of  such  elections  or  appointments,  and 
respecting  the  costs  thereon ;  and  may  from  time  to  time  rescind, 
alter,  or  add  to,  such  Rules  ;  but  all  existing  Rules  shall  remain  in 
force  until  rescinded  or  altered  as  aforesaid. " 

Under   this   section,  the   following   Rules   continue  in  force,  and 
regulate  the  practice  in  reference  to  controverted  municipal  elections. 

«?rto^*'h°ow'"to      1-  The  relator  entitled  to  complain  of  any  election 

*e  made.  ^\^g;]\  j^  person  or  by  attorney,  by  written  motion,  apply 

to  one  of  the  said  Courts  of  Queen's  Bench,  or  Common 

Pleas,  in  Term  time,  or  to  the  Judge  presiding  in  Cham- 


Municipal  Election  Rules— 1.  617 

lers  in  vacation,  for  a  writ  of  summons  in  the  nature 
of  a  quo  warranto,  which  motion  must,  according  to  the 
statute,  be  made  within  six  weeks  after  the  election '''™^"°"'"°^ 
complained  against,  or  within,  one  month  after  the  per- 
son whose  election  is  questioned  shall  have  accepted 
the  office,  and  not  afterwards. 

The  Relator. — The  relator  is  the  person  upon  whose  application  Relator— who 
the  jurisdiction  of  the  Court  is  put  in  motion.  "^^  ^ 

Under  "  T?te  Consolidated  Municipal  Act,  1883,  (46  Vict.  c.  18  (0.)) 
s.  185,  any  municipal  elector  in  the  county  may  be  the  relator  in  a  case 
where  the  right  of  any  municipality  to  a  Reeve,  or  Deputy  Reeve,  or 
Reeves,  is  in  question,  (see  46  Vict.  c.  18,  ss.  69-71).  When  the 
question  is  as  to  the  validity  of  the  election  of  any  Mayor,  Warden, 
Reeve,  Deputy  Reeve,  Alderman,  or  Councillor,  then  any  candidate 
at  the  election,  or  any  elector  wlio  gave,  or  tendered  his  vote  thereat,  is 
qualified  to  be  a  relator  :  and  if  the  contest  be  concerning  the  validity 
of  an  appointment  by  the  members  of  the  council  of  a  municipality 
of  any  member  of  their  body  ;  (see  46  Vict.  u.  18,  s,  184,)  then  an?/ 
member  of  the  council,  or  any  elector  of  the  ward,  or  if  there  is  no 
ward,  then  any  elector  of  the  municipality  for  which  the  appointment 
was  made,  may  be  the  relator. 

A  voter  of  another  ward  if  he  desire  to  complain  of  an  election 
cannot  proceed  in  a  summary  manner  under  s.  185,  but  must  file  an 
information  in  the  nature  of  a  quo  warranto :  Begina  ex  rel.  Coleman  v. 
O'Hare,  2  P.  R.  18  ;  see  also,  Regina  ex  rel.  Hart  v.  Lindsay,  18  U. 
0.  Q.  B.  51 ;  Segina  ex  rel.  Clancy  v.  St.  Jean,  46  U.  C.  Q.  B.  77. 

As  to  who  is  to  be  deemed  a  candidate  ;  see  Combe  v.  Pitt,  3  Burr,  candidate— 
1590;  Morris  v.    Burdett,   1    Camp.    218;    S.   C.    2   M.    &  S.    216;  definition  ot. 
Muntz   V.    Sturge,   8   M.    &   W.   310  ;    Harrison's    Muni.    Manl., 
(4th  ed.)  130. 

It  is  not  necessary  in  order  to  constitute  a  person  a  ' '  candidate  "  ^^^  whose  nomi- 

80  as   to  qualify   him  to   be   a  relator,  that  he  should  be  actually  nation  prevent- 

nominated  at  the  election,   where  his  actual  nomination  has   been  election. 

prevented  by  the  misconduct  of  the  Returning  Ofiicer  :  Regina  ex  rel, 

Corbett  v.  Jull,  5  P.  R.  41.     But  if  after  being  nominated,  he,  with 

.-1  J.     i;!.-  1  1  -ii  1  T  j_    1       A  candidate "with- 

tne  consent  ot  his  proposer  and  seconder,  withdraw,  he  ceases  to  be  drawing  ceases 

a  candidate  :  Regina  ex  rel.  Coyne  v.  Chisholm,  5  P.  R.  328  ;  and  see  '"''^  ^  candidate. 
Regina  ex  rel.  Harris  v.  Bradburn,  6  P.  R.  308. 

A  relator  who  was  a  candidate  need  not,  in  his  application  to  oust  jj^j^^uj  who  was 
the  defendant,  show  that  he  himself  is  qualified  for  the  office ;  Regina  a  candidate  need 
ex  rel  Mitchell  v.  Adams,  1  C.  L,  Ch.  R.  203.  o^vn  qualification 

If  the  interest  of  a  relator  is  denied  by  the  defendant  on  grounds  ^  .      ^   ,     , 

•^  °  Interest  of  rela- 

assigned,  then  he  must  establish  his  interest :  Regina  ex  rel.  Bartliffe  tor  must  he 
v.   O'Reilly,  8  U.  0.  Q.  B.  617.  proved  if  denied. 
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Electors — who 
qualified  to  be. 

Elector  cannot 
dispute  -validity 
of  election  of  a 
candidate  for 
whom  he  voted, 
unless  ignorant 
of  objection  he 
wishes  to  urge. 


Seat  may  be 
awarded  to  one 
who  voted  for  the 
party  when   elec- 
tion set  aside. 

No  contest  can 
be  entertained 
where  the  elec- 
tion is  by  accla- 
mation. 

Acquiescence  in 
an  irregular  elec- 
tion— effect  of. 


Quo  warranto 
by  one  relator 
may  be  set  aside 
at  the  instance 
of  another  when 
first  proceedings 
collusive. 


Costs — liability 
of  a  relator  for. 


Information, 
when  necessary 
to  be  filed. 


As  to  who  are  qualified  to  be  electors  :  see  46  Vict.  c.  18,  ss.  79-87. 
An  elector  who  has  been  instrumental  in  electing  a  candidate  wilJ 
not  be  permitted  to  dispute  the  validity  of  the  election  of  that  can- 
didate :  Regina  ex  rd.  Poineroy  v.  Watson,  1  U.  0.  L.  J.  48  ;  Beyina 
ex  ret  Loyall  v.  Ponton,  2  P.  E.  18  ;  Regina  ex  rel.  Rosebush  v. 
Parker,  2  C.  P.  15 ;  Kelly  v.  Macarow,  14  C.  P.  457  ;  Regina  ex  rel. 
Grayson  V.  Sell,  1  U.  C.  L.  J.,  K  S.  130;  Regina  ex  rel.  Regis  v. 
Cusac,  6  P.  R.  303 ;  Regina  ex  rel.  Harris  v.  Bradbum,  lb.  308, 
unless  he  can  show  that  he  was  ignorant  of  the  objection  he  desires  to 
urge:  Regina  ex  rel.  Ooleman  v.  O'Hare,  2  P.  R.  18;  nor  can  a  Coun- 
cillor who  has  been  instrumental  in  the  election  of  a  person  as  Reeve, 
or  Deputy  Reeve,  afterwards  dispute  the  election  :  Regina  ex  ret. 
Rosebush  v.  Parker,  2  C.  P.  15  ;  but  when  his  election  is  successfully 
disputed  by  a  third  party  the  seat  may  be  awarded  to  an  opposing 
candidate  who  voted  for  the  defendant ;  Regina  ex  rel.  Clint  v. 
Upham,  7  U.  C.  L.  J.  69.  And  when  there  is  only  one  candidate,  or 
set  of  candidates,  who  is,  or  are,  in  good  faith  elected  by  acclamation, 
no  contest  can  be  entertained  under  section  185  :  Regina  ex  rel.  Bugg 
V.  Bell,  4.  P.  R.  226.  As  to  how  far  the  acquiescence  of  a  candidate 
in  an  irregular  election  disqualifies  him  from  afterwards  being  a 
relator  :  see  Regina  ex  rel.  Mitchell  v.  Adams,  1  C.  L.  Ch.  R.  203 ; 
Regina  v.  Lofthouse,  1  L.  R.  Q.  B.  433.  But  the  acquiescence  of  a 
candidate  in  an  irregular  election  will  not  prevent  a  voter  who  was 
no  party  to  such  acquiescence  from  applying  :  Re  Charles  v.  Lewis, 
2  C.  L.  Ch.  R.  171.  But  if  a  voter  take  part  in  an  election  he  can- 
not be  heard  to  say  that  it  was  wholly  void  :  Regina  ex  rel.  Mc- 
Laughlin V.  Hicks,  5  U.  C.  L.  J.  89. 

A  quo  warranto  obtained  by  one  relator  may  be  set  aside  at  the 
instance  of  another  relator,  on  the  ground  of  the  first  relator  being 
in  collusion  with  the  defendant ;  Regina  ex  rel.  Patterson  v.  Vance, 
5  P.  R.  334,  but  he  cannot  object  to  mere  irregularities  in  the  pro- 
ceedings, unless  he  can  show  they  were  committed  designedly  to 
secure  the  failure  of  the  proceedings  ;  lb.,  and  see  Rule  18  post. 

A  relator  is  liable  to  be  ordered  to  pay  the  costs  of  the  defendant. 
An  ofiicer  of  the  corporation  may  be  a  relator,  but  it  is  not  desirable 
that  he  should  be,  and  he  may  be  refused  costs  even  though  suc- 
cessful: Regina  exrel.  McMullen  v.  DeLisle,  8  U.  G.  L.  J.  'i'dl ;  Regina 
ex  rel.  Brine  v.  Booth,  9  P.  R.  452. 

Information,  when  necessary. — In  cases  where  the  summary 
proceedings  prescribed  by  section  185,  cannot  be  taken  to  dispute  the 
validity  of  an  election  to  any  public  office,  the  question  can  only  be 
determined  upon  an  information  in  the  nature  of  quo  warranto.  E.  g. 
where  the  right  of  School  Trustees  to  act  as  such  is  questioned,  the 
regularity  of  their  election  can  only  be  tested  by  information,  and 
cannot   be  raised   in    any    collateral   proceeding.     If,  however,  the 
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existence  of  the  power  to  form  the  school  section  for  which  the 
trustees  assume  to  act  is  denied,  that  may  be  raised  in  a  collateral 
proceeding  :  Askew  v.  Manning,  38  U.  C.  Q.  B.  345.  As  to  cases  in 
which  leave  to  file  an  information  will  be  granted  :  see  76.  pp.  358 
et  aeq.  Where  the  election  of  the  defendant  is  regular,  but  it  is 
claimed  that  by  a  subsequent  act  he  has  forfeited  his  seat,  it  would 
seem  that  an  information  must  be  filed:  Regina  ex  rel.  McGouverin  v. 
Lawlor,  5  P.  R.  208. 

Where  the  person  elected  has  not  made  the  requisite  declaration 
of  qualification  before  entering  on  the  duties  of  his  office  (see  46  Vict. 
u.  18,  ss.  72,  272)  his  right  to  exercise  the  office  may  be  called  in 
question  upon  an  information  in  the  nature  of  a  quo  warranto :  Begina 
ex  rel.  Clancy  v.  St.  Jean,  46  U.  C.  Q.  B.  77. 

Under  46  Vict.  c.  18,  ss.  189,  197,  it  would  seem  that  a  relator  can  All  memljerB  of 
now  attack  the  whole  of  the  members  of  the  council  in  one  proceeding,   be  "attacked  in^^ 

Formerly  it  was  held  that  a  relator  could  not  attack  a  municipal  p    „,  ^j    tu-^^ 

council  by  name,  upon  grounds  which  if  sustained  must  necessarily  could  not  be 

lead  to  a  dissolution  of   the  body,  nor  could  he  attack  the  whole 

council  in  one  proceeding,   through  the  individual  names   of  every 

member  of  it :  Regina  ex  rel.  Lavirenee  v.   Woodruff,  8  U.  0.  Q.  B. 

336,  but  see  Rex  v.  Parry,  6  A.  &  E.  810-820.     Such  an  information, 

however  would  lie  in  the  name  of  the  Attorney  General  on  behalf  of 

the  Crown  :  Rex  T.  Carmarthen,  2  Burr.  869 ;  Rex  v.   Ogden,  10  B.  & 

C.  230;  Regina  v.   Taylor,   11  A.    &  E.  949.      When  the  information  Leave  of  Court 

is  filed  by  the  Attorney   General,  no  leave  of  the  Court  is  required,  to  filing  informa- 
.    .  tion,  when  neceF- 

but  when  it  is  filed  on  behalf  of  some  individual,  then  the  leave  of  sary. 

the  Court  must  be  obtained  :  4  &  5  W.  &  M.   u.  18  ss.  2,  6. 

Where  »  relator  can  proceed  under  section  185,  he  will  not  be  Kelator  able  to 

permitted  to  file  an  information  :  Kelly  v.  Macarow,    14  C.  P.  313,  P'cceed  under 

457  :  Regina  ex  rel.  White  v.  Roach,  18  Q.  B.  226  ;  but  see  Regina  ex  cedure,  will  not 

rel.  Cli'  cy  v.  St.  Jean,  46  U.  C.  Q.  B.  77.  ^^  ^■"o^^eo  t"  "« 

•'  '  -»       .  1  .  ^^  information. 

When  The  time  for  proceeding  in  a  siimmary  manner  is  suffered  to 

elapse  the  relator  will  not  be  allowed  to  file  an  information  in  the  nature 

of  a  quo  warranto:  Regina  ex  rel.  While  v.  Roach,  18  U.  C,  Q.  B.  226. 

A  summons  under  the  Municipal  Act,   is  not  an  appropriate  pro- 
ceeding to  unseat  a  defendant  who  has  forfeited  his  seat  by  an  act  frfted  by  an  act 
subsequent  to  the  election,  where  the  election  was  legal  :  Regina  ex  ™ec"ion^"'  *° 
rel.  McGouverin  v.  Lawlor,  5  P.  R.  208. 

Motion  for  summons. — A  written  motion  paper  must  be  filed.  Motion  for  sum- 
as  required  by  this  Rule  :  Regina  ex  rel.  Telfer  v.  Allan,  1  P.  R.  214.   ™'""- 
For  form  of  motion  paper  see  post  p.  6  50. 

To  the   motion  paper  must   be  annexed    a  written    statement  as  statement  to  be 
required  by  Rule  2  infra,  which  must  be  signed  by  the  relator  ;  and  '•""f'""!  *"  ^^'' 
18 
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au  affidavit,  or  affidavits  must  also  be  filed  as  required  by  Rule  2 
infra.  The  affidavit  of  the  relator  alone  is  sufficient  to  obtain  the 
writ :  Begina  ex  rel.  Carroll  v.  Beckwith,  1  P.  R.  278. 

Application  to  The  application  may  be  now  made  to  any  Judge  of  the  High  Court, 

or  the  senior  or  officiating  Judge  of  the  County  Court  of  the  County 
in  which  the  election  or  appointment  took  place  :  46  Vict.  c.  18  s. 
185,  or  to  the  Master  in  Chambers  :  Rule  S.  0.  420.  Applications 
in  Toronto  in  the  High  Court  are  now  usually  made  to  the  latter 
officer :  see  Regina  ex  rel.  Haner  v .  Roberts,  7  P.  R.  315  :  Regina  ex 
rel  Brine  v.  Booth,  9  P.  R  452 ;  S.  C.  3  0.  R.  144  ;  Regina  ex  rel. 
Halsted  v.  Ferris,  5  P.  R.  241  ;  Regina  ex  rel.  Hamilton  v.  Piper,  8 
P.  R.  225. 

When  the  Junior  Judge  of  a  County  Court  is  officiating  It  would 
seem  that  he  has  jurisdiction  to  grant  the  summons  ;  Regina  ex  rel. 
McDonald  v.  Anderson,  8  P.  R.  241. 

Recognizance  to  The  relator  is  also  bound  to  enter  into  a  recognizance  of  $200  with 
liy'^Eelator'and  *^°  sureties  In  $100  each,  conditioned  to  prosecute  the  writ  with 
two  sureties.         effect,  or  to  pay  to  the  party  against  whom  the  same  is  brought  any 

costs  which  may  be  adjudged  to  him  against  the  relator  :  46  Vict.  c. 

18,  s.  185. 

Time  for  making     Time  Within  which.  application  to  be  made.-— By  46  Vict. 

e  app  ica  ion.  ^^  jg^  ^  ^gg^  ^-^^  application  is  to  be  made  "within  six  weeks  after 
the  election,  or  one  month  after  acceptance  of  office  by  the  person 
elected."  In  computing  the  six  weeks  the  day  of  the  election  is  to 
be  excluded:  Har.  Mun.  Man.,  (4th  ed.,)  126-127.  The  month 
referred  to  is  a  calendar  month  :  see  R.  S.  0.  c.  I,  s.  8,  ss.  15. 

How  computed.  Rule  I  lu  so  far  as  it  requires  that  the  application  be  made  in  Term 
time  to  the  Court  is  now  abrogated  by  the  Statute  :  Regina  ex  rel. 
IlcDonald  v.  Anderson;  8  P.  R.  241. 

The  acceptance  of  office  la  a  formal  acceptance  by  making  the 
statutory  declaration  of  qualification,  and  office,  (see  46  Vict.  c.  18, 
ss.  73,  272)  and  not  a  mere  verbal  acceptance  by  speech  to  the  elec- 
tors :  Regina  ex  rel.  Clancy  v.  Mcintosh,  46  U.  C.  Q.  B.   98. 

In  computing  the  calendar  month  the  last  day  falls  on  the  cor- 
responding day  in  the  ensuing  month  to  that  on  which  the  acceptance 
of  office  took  place  :  Freeman  v.  Read,  4  B.  &  S.  184-5,  but  if  the 
acceptance  take  place  on  the  29th,  30th,  or  31st  January,  the  month 
ends  on  the  last  day  of  the  ensuing  month  of  February.  Six  weeks  are 
allowed  to  Impeach  the  election,  although  the  office  may  have  been 
accepted  more  than  a  calendar  month.  If  the  application  be  not 
made  within  six  weeks  after  the  election,  it  may  still  be  made,  if  the 
office  has  not  been  accepted  a  calendar  month  by  the  person  elected. 
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2.  Such  motion  shall  be  founded,  first,  on  a  written  ^e'£To  be' 
atatement  which  shall  be  annexed  to  the  motion  paper,  motfon'paper. 
setting  forth  the  interest  which  the  relator  has  in  the 
election,  as  candidate  or  voter,  and  setting  forth  also 
specifically,  under  distinct  heads  separately  numbered 
(if  there  be  more  than  one),  all  such  grounds  of  objec- 
tion as  he  intends  to  urge  against  the  validity  of  the 
election  complained  against,  and  in  favour  of  the  validity 
of  the  election  of  the  relator  or  another,  or  other  person 
or  persons,  when  he  shall  claim  that  he  or  they,  or  any 
of  them,  have  been  duly  elected ;  and  at  the  foot  of 

.  Affidavits  requir 

such  statement  there  shall  be  an  amdavit,  made  and  ed  in  support  of 

application. 

signed  by  the  relator,  that  he  believes  such  grounds  to 
be  well  founded  :  and,  secondly,  on  an  affidavit  or  affi- 
davits of  the  relator,  or  other  person  or  persons,  setting 
forth  fully  and  in  detail  the  facts  and  circumstances 
which  shall  support  the  application. 

The  statement  of  the  relator  may  be  after  the  fol- 
lowing form  mutatis  inutandis  : 

STATEMENT  OF  THE   RELATOR,   (a) 

IN   THE   queen's   BENCH    {or   COMMON    PLEAS). 

The  statement  and   relation   of  ,  of  ,  who,   complamine  Form  of  stote- 

,     ,                   ^  ,,  .  .         ,  ,       ,  1.  .  \     ,r     .r  ment  of  relator, 

-that ,  01  {here  inserting  the  names  and  aadihons  of  all,  if 

more  than  one  person),  hath  {or  have)  not  been  duly  elected,  and  hath 
{or  have)  unjustly  unsurped  and  still  doth  {or  do)  unsurp  the  oflfice  of 

,  in  the  Town  of {or  Township  of ,  as  the  case  may  he). 

In  the  County  {or  United  Counties)  of ,  under  the  pretence  of  an 

.election  held  on ,  at  ,  in  the  said  County  {or  United  Coun- 
ties) [and  {when  it  is  claimed  that  the  relator,  or  the  relator  and 
another,  and  others  ought  to  ham  been  returned)  that  {here  name  the 
party  or  parties  so  entitled)  was  {or  were)  duly  elected  thereto,  and 
ought  to  have  been  returned  at  such  election],  and  declaring  that 

he  the  said  relator  hath  an  interest  in  the  said  election  as  a  , 

.states  and  shows  the  following  causes  why  the  election  of  the  said 

to  the  said  office  should  be  declared  invalid  and  void.       [And 

'(when  so  claimed)  the  said {naming  the  party  or  parties)  be  duly 

elected  thereto.  ] 

la)  See  form  posi  No.   1,  p.  648. 
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First — That  {for  example)  the  said  election  was  not  conducted 
according  to  law,  in  this,  that,  &c. 

Second — That  the   said  was  not   duly  or   legally  elected  or 

returned,  in  this  that,  &c. 

r/ijrd— That,  &o. 

Signed  by  the  relator  in  person,  or  by  C.  D.  his  attorney. 

Note — Where  the  mteution  of  the  relator  is  to  impeach  the  election  afl  altogether 
void,  In  which  event,  as  the  office  cannot  he  claimed  for  any  other  or  others,  the 
portion  of  the  above  and  succeeding  forms  relating  thereto  should  be  omitted. 


When  seat  claim- 
ed on  ground  of 
disqualificaion  of 
defendant,  evi- 
dence required 
that  notice  of 
disqualification 
of  defendant 
was  given  to 
electors. 


Discretion  of 
Judge  as  to 
awarding  seat. 


Property  quali- 
fication, how 
estimated. 


Writ  may  be 
refused,  when 
objection  to 
election  has 
not  contri  buted 
to  improper 
result. 


When  the  seat  is  claimed  by  the  relator  himself,  or  for  some  other 
person,  on  the  ground  of  the  disqualification  of  the  party  elected,  it 
is  necessary  to  show  that  the  electors  were  duly  notified  at  the 
nomination  :  Segina  ex  rel.  Tinning  v.  Edgar,  4  P.  E,,  ,36,  of  the 
alleged  disqualification.  Where  this  is  not  shown,  even  though  the 
disqualification  be  established,  a  new  election  will  be  ordered  :  Regina 
ex  rel.  Hervey  v.  Scott,  2  C.  L,  Ch.  R.  88  :  Begina  ex  rel.  EichmoncZ 
V.  Tegart,  7  XJ.  C.  L.  J.  128  ;  Begina  ex  rel.  Fanaghan  v.  McMahon, 
lb.  155  ;  Begina  ex  rel.  Dexter  v.  Oowan,  1  P,  R.  104 ;  Begina  ex  rel. 
Adamson  v,  Boyd,  4  P,  R.  204 ;  Begina  ex  rel.  Ford  v,  McRae,  5  P, 
R.  309.  In  order  merely  to  set  aside  the  election  it  is  not  necessary 
to  show  that  notice  of  the  disqualification  was  given  :  Begina  er  rel. 
Coleman  v,  O'Hare,  2  P.  R,  18,  When  the  relator  claims  to  have 
been  elected  at  the  nomination  owing  to  the  defendants  disqualifi- 
cation, his  subsequent  going  to  the  the  polls  waives  such  right : 
Begina  ex  rel.  Forward  v.   Detlnr,  4  P.  R,  198. 

It  would  seem  to  be  a  matter  of  discretion  with  the  Judge  whether 
or  not  he  awards  the  seat  to  the  relator,  which  cannot  be  interfered 
with  on  appeal,  assuming  that  there  can  now  be  any  appeal  at  all, 
(see  46  Vict,  o,  18,  s.  205) ;  Begina  ex  rel.  Clark  v,  McMullen,  9  U. 
0,  Q,  B,  467. 

In  estimating  the  property  qualification  required  by  a  candidate 
under  46  Vict.  c.  18,  s.  73,  the  amount  of  mortgages  upon  the  pro- 
perty must  be  deducted  from  the  assessed,  and  not  from  the  real  value ; 
Begina  ex  rel.  Kelly  v.  Ton,  8  P.  R.  432,  ;  and  see  Begina  ex  reL 
Brine  v.  Booth,  9  P.  R.  452  ;  3  0.  R.  144  ;  Begina  ex  rel.  Clancy  v. 
Mcintosh,  46  XJ.  C.  Q.  B.  98.  The  accuracy  of  the  assessment  rol 
cannot  be  controverted  on  such  an  apphcation :  Begina  ex  rel. 
Hamilton  v.   Piper,  8  P,  R,  225. 

When  the  mistake  or  irregularity  complained  of  by  the  relator, 
has  in  no  way  contributed  to  any  improper  result,  the  Judge  may 
properly  refuse  the  writ:  Regina  v.  Wa7-d,  8  L,  R.  Q,  B.  210;  Begina 
V.  Coxutins,  lb.  216  ;  Begina  ex  rel.  Grayson  v.  Bell,  1  C,  L.  J.  N, 
S.   130  ;  and  see   Regina  ex  rel.  Haltted  v.  Ferris,  5.  P.  R.  241, 
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Proceedings  are  not  to  be  aet  aside  or  held  void  on  account  of  ajiy  Tschnioal  ob- 
irregularity  or  defect  which  shall  not  in  the  opinion  of  the  Judge  ■''^°*"'°''- 
interfere  with  the  just  trial  or  adjudication  of  the  case  on  the  merits  : 
Bule  18  post. 

Where  after  a  defendant  has  been  served  with  the  summons,  but  ttl^o°^^ms, 
-before  he  has  appeared  the  relator  finds  his  proceedings  are  irregular  ^y  relator. 
or  defective,  he  may  notify  the  defendant  not  to  appear,  and  abandon 
his  proceedings,  and  commence  de  novo  provided  the  time  allowed  for 
commencing  his  proceedings  has  not  expired  ;  Regina  ex  rel.  Metcalfe 
V.  Smart,  10  U.  C.  Q.  B.  89. 

The  relator  is  not  permitted  at  the  hearing  to  take  objections  not  °J^^°'i°°jj"°' 
specified  in  the  statement  on   which  the  summons  is  moved  :  see  ment. 
Rule  9  Tpoit  but,  the  Judge  may  in  his  discretion  entertain  upon  his 
own  view  of  the  case   any  substantial  ground,   or  objection  to,   or  in 
support  of,  the  validity   of  the  election  of   either,   or  any,  of   the 
parties  which  may  appear  on  the  evidence  :  76. 

Where  the  allegation  in  the  statement  was  that  the  relator  "had  Statement  of 
an  interest  in  the  said  election  as  a  voter,''  and  his  affidavit  stated 
that   he   had   voted    ' '  on   the   said   election,    but   not  for  the  said 
William  Rastal,"  it  was  held  to  be  suflScient :  Regina  ex  rel.  Ross  v. 
Rastal,  2  C.  L.  J.,  N.  S.  160.     A  relator  is  not  necessarily  bound  to 
prove  his  interest,  unless  it  is  expressly  denied  by  the  defendant :  I"'«"st  °f 
Regina  ex  rel.  Bartliffe  v.  O'Reilly,  8  U.  G.  Q.  B.  617  ;  Regina  ex  reU 
Pomeroy  v.   Watson,  1   U.  C.  L.   J.  48 ;  Regina  ex  rel.    Campbell  v. 
O'Malley,  10  C.  L.  J.,  N.  S.  250  ;  Regina  ex  rel.  Shaw  v.  Mackenzie, 
2  0.  I;.  Ch.  R.  36  :  the  issue  of  the  writ  does  not  establish  the  interest 
of  the  relator  if  denied,  lb.     But  the  interest  of  the  relator  should 
be  distinctly  stated  in  the  statement  :  Regina  ex  rel.   White  v.  Roach, 
18  U.  0.  Q.  B.  226  ;  and  see  Regina  ex  rel.  Ross  v.  Ra.<ilal,  2  C.  L.  J. 
N.  S.    160,  but   where  the   fact  appears   by  the  aflidavit,   but  the  st^Ummt'thL 
allegation  is  omitted  from  the  statement  the  latter  may  be  amended,  allowed. 
Regina  ex  rel.  O'Reilly  v.  Cliarlton,  6  P.  R.  254. 

When  the  interest  of  the  relator  as  an  elector  is  denied,  the  proper  Proof  of  relator's 
proof  of  his  right,  is  the  production  of  the  roll,   or  an  authenticated 
copy  ■-  Regina  ex  rel.,  Camphell  v.  O'Malley,  10  C.  L.  J.,  N.  S.  250. 

The  statement  of  the  relator  must  be  signed  ;  and  it  was  held  that  Statement  of 

the  affidavit  of  the  relator  indorsed  that  ho  believed  the  objections  aigned. 

within  stated  to  be  well  founded  was  not  sufficient  to  dispense  with 

his  signature  :  Regina  ex  rel.   Telfer  v.  Allan,  1  P.  R.  214;  but  see 

Rule  18  pott. 

According  to  this  Ruk  there  must  be  at  least  two  affidavits  ;  the  Affidavits  re- 
°  quired  in  Bup- 

one  of  the  relator  to  be  appended  to  the  foot  of  the  statement,  to  the  port  of  applioa- 

efifeot  that  he  belives  the  grounds  mentioned  in  the  statement  to  be  '"'"■ 

well  founded ;  the  other  an  affidavit  of  the  relator,  or  some  other 

person,  setting  fourth  fully  in  detail  the  facts  and ,  circumstances 
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which  support  the  application.  The  affidavit  of  the  relator  alone 
was  held  sufficient  to  obtain  the  writ,  even  before  the  act  enabling 
him  to  be  a  witness  in  his  own  behalf :  Segina  ex  rel.  Carroll  v. 
Beckwith,  1  P.  R.  278. 

The  affidavit  sustaining  the  relator's  case  need  not  necessarily  state 
that  the  defendant  has  accepted  or  acted  in  the  office  ;  Segina  tx  reU 
Helliwell  v.  Stephenson,  1.  C.  L.  Ch.  R.  270.  But  when  alienage  is  the 
objection  relied  on  by  a  relator  it  must  be  shoivn  particularly  how 
the  parties  complained  of  are  aliens  ;  a  general  affidavit  of  the  fact 
was  held  insufficient :  Segina  ex  rel.  Carroll  v.  BecJcwith,  1  P.  R.  278. 

Entitling  affl-  When  the  affidavit  of  the  relator,  though  not  entitled  in  any  Court, 

an  o  re  a  or.  followed  and  referred  to  his  statement  which  was  properly  entitled, 
it  was  held  sufficient,  and  an  objection  that  the  recognizance  was  not 
entitled  in  any  Court  was  disallowed  on  similar  grounds  :  Segina  er 
rel.  Bland  v.  Figg,  6  U.  0.  L.  J.  44;  but  see  Hirons  v.  Amherstburgh, 
11  U.  C.  Q.  B.  458 

Court  or  Judge       3.  If  the  Court  or  iudge  applied  to  shall  find  suffi- 

may  lasue  a  sum-      .  ^      •j       o         i  a 

moiis  in  the       cieiit  ground  for  issuing  a  writ  of  summons  in  the 

nature  of  a  quo  ^ 

warranto.  nature  of  a  q^co  warranto  then  upon  such  recognizance 

Kecognizance  to   being  entered  into  as  the  Act  directs,  and  a  proper  affi- 

be  entered  into       ,.j,         ._         .  .,  ^  f«.pi 

by  relator  and     davit  01  lustification  made,  and  the  sufficiency  of  the 

sureties.  •  i  i 

sureties  allowed  by  such  Court  or  Judge,  a  writ  shall 

issue,  sealed  and  tested  as  other  writs  of  summons  in 

cases  between  party  and  party,  and  attached  thereto 

Writ  to  be  sealed  shall  be  a  copv  of  the  relator's  statement  of  objections 

Ac,  and  copy  of  ^  '^  '^ 

statement  to  be   and  grounds,  and  of  the  names  and  additions  of  the 

annexed.  ^ 

person  who  shall  have  made  the  affidavits  upon  which 
the  writ  was  moved. 

The  recognizance  and  fiat  for  summons,  and  the  writ 
of  summons  in  these  Rules  mentioned,  may  be  in  the 
following  forms : 

FORM  OF   RECOGNIZANCE,    (a) 

IN   THE   queen's    BENCH    [or   COMMON   PLEAS). 

Upper  Canada,  County  (or  United  Counties)  of .  Be  it  remem. 

Formofrecog-      bered,  that  on  the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  .  before  me,  ,  of  ,   Chief 

Justice   (or  a  Justice,  or  a  Commissioner   for   taking  bail)  in  Her 
Majesty's  Court   of   Queen's   Bench  lor  Common  Pleas)  for  Upper 

(a)  See  form  No.  3,  post  p.   649 . 
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Canada,  cometh  ,  of  ,  and  ,  of  ,  and  acknow- 
ledge  themselves   severally    anci    respectively   to   owe  to   ,  of 

{here  inserting  the  name  or  names  of  the  person  whose  election 

i.1  complained  against),  as  follows,  that  is  to  say,  the  said ,  the 

sum  of  fifty  pounds,  and  the  said and the  sum  of  twenty- 
five  pounds  each,  upon  condition  that  if  the  said  ■  do  prosecute 

with  effect,  the  writ  of  summons  in  the  nature  of  a  quo  warranto  to  be 
issued  on  an  order  or  fiat  to  be  made  at  the  instance  and  upon  the 

relation  of  the  said  ,  against  the  said   ,  to  show  by  what 

authority  he  {or  they)  the  said claims  {or  claim)  to  be  {here  state 

the  office  so  claimed}  and  why  he  {or  they)  the  said should  not 

be  removed  therefrom  [and  (where  so  claimed  hy  the  relator)  why  he 
the  said  relator  {or  the  party  or  parties  entitled)  should  not  be  declared 
duly   elected,  and  be  admitted  to  the  said  office] ;  and  if  the  said 

,  do  pay  to  the  said all  such  costs  as  the  said  Court  of  

(or  the  Judge  presiding  in  Chambers,  at  the  City  of  Toronto,  in  the 
County  of  York)  shall  direct  in  that  behalf,  then  this  recognizance 
to  be  void,  otherwise  to  remain  in  full  force. 

Taken  and  acknowleged  the  day  and  ) 
year  first  above  mentioned.  > 

Before  me,  .  J 

FORM  OF  A  JUDGE'S  FIAT  ORDERING  A  AVRIT  TO  ISSUE 
IN  VACATION,  (a) 

IN   THE    queen's   BENCH    {or   COMMON   PLEAS). 

Upon  reading  the  statement  of  ,   of  ,   in  the  County  of  Form  of  Judge's 

,  complaining  of  the  undue  election  and  usurpation  of  the  ofiSce  sumiuori's!"^  " 

of  — ^,  by  [and   {if  so  stating)  that  the  said  {relator  or 

other  person  named)  was  {or  were)  duly  elected,  and  ought  to  have 
been  returned  to  the  said  office],  and  upon  reading  the  affidavits  filed 
in  support  of  the  said  statement,  and  also  upon  reading  the  recog- 
nizance of  the  said ,  and  sureties  therein  named,  and  the  same 

being  allowed  as  sufficient ;  I  do  order  that  a  writ  of  summons  do 

issue,  calling  upon  the  said. {the  party  whose  election  is  complained 

o/)to  show  by  what  authority  he  {or  they)  the  said  {the  party 

whose  electionis  complained  of)  now  exercises  or  enjoys  {or  exercise 
and  enjoy)  the  said  office  [and  why  {if  so  claimed)  he  or  they)  the 

said should  not  be  removed  therefrom,  and  the  said (  relator 

or  other  person  or  persons  named)  should  not  be  declared  duly  elected, 
and  be  admitted  thereto.] 
Dated  this day  of ,  18 — . 

Note — If  by  rule  of  Court,  the  above  form  should  be  modified  accordingly, 
(a)  See  form  No.  6,  post  p.  651. 
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FORM  OF  "WRIT  OF  SUMMONS,    (a) 


Form  of  writ  of 
i?ummona. 


UPPER  CANADA. 

Victoria,  by  the  Oraoe  of  God,  Sea. 
To ,  of  ,  &o.,  iu  the  County  (or  United  Counties)  of . 

"We  command  you  {and  each'  of  you)  that  you  {and  each  of  you)  be 
and  appear  before  the  Chief  Justice  or  other  Justice  of  our  Court  of 
Queen's  Bench  {or  Common  Pleas)  for  Upper  Canada,  presiding  in 
Chambers,  at  the  Judges'  Chambers  in  our  City  of  Toronto,  on  the 
eighth  day  after  the  day  on  which  you  shall  be  served  with  this 
writ,  then  and  there  to  answer  and  show  to  such  Chief  Justice  or 
Justice  by  what  authority  you  claim  to  use,  exercise,  or  enjoy  the 

ofEce  of ,  which  office,  upon  the  relation  of  ,  having,  as  he 

says,  an  interest  in  the  election  to  the  said  office  as  a  ,  we  are 

informed  that  you  have  usurped  and  do  still  usurp  [and  that  {if  so 

claimed)  the  said {relator  or  party  or  parties  mentioned)  was  {or 

were)  and  should  have  been  declared  duly  elected  and  admitted 
thereto],  and  further  to  do  and  receive  all  those  things  which  our 
said  Chief  Justice  or  Justice  shall  thereupon  order  concerning  the 
premises. 

Witness  the  Honourable ,  Chief  Justice  of  our  said  Court  of 

{or  other  Justice  in  whose  name  the  writ  is  tested),  at  Toronto, 

this day  of .  18 — ,  and  in  the year  of  our  reign. 


.Form  of  notice 
to  be  indorsed 
on,  or  annexed 
to  writ. 


FORM  OF  NOTICE  TO  BE   INDORSED   ON,    OR  ANNEXED 
TO,  THE  "WRIT  OF  SUMMONS,   (h) 

IN  THE  queen's  BENCH  {or  COMMON  PLEAS). 

The  Queen  upon  the  relation  of ,  against . 

To and • — ,    named  in  the  within  {or  annexed)  writ  of 

summons. 

The  within  {or  annexed)  writ  of  summons  has  been  issued  at  my 
instance  and  relation  ;  and  a  statement  concerning  the  premises, 
whereof  a  copy  is  hereunto  annexed,  if  filed  in  the  office  of  the 
Clerk  of  the  Crown  in  this  Court  {or.  with  the  Clerk  in  Chambers  at 
the  City  of  Toronto),  together  with  affidavits  supporting  the  same  ; 
and  the  names  and  additions  of  the  deponents  to  the  said  affidavits 
are  hereunder  written.  And  you  are  served  with  the  said  writ  of 
summons  to  the  intent  that  you  do  appear  and  answer  as  therein 
commanded,  or  otherwise  judgment  will  be  given  against  you  by 
your  default,  and  yoiir  election  to  the  therein  mentioned  office  will 
be  declared  invalid,   and  you  will  be  removed  therefrom  [and  the 

(n)  See  form  No.  7,  post  p.  651.        (6)  See  form  No.  8,  post  p.  652. 
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aid (the  relator,  or ,  the  party  or  parties,  if  any,  alleged  to 

he  entitled)  therein  named,    be  declared  duly  elected,  and  will  be 
admitted  thereto  in  your  place.] 

A.  B.  in  person, 

or  by 
C.  D.,  his  Attorney. 
The  above  mentioned  deponents  are  : 

•',  of . 

MINUTE  OF  THE  DAY  OF  SEEVIOE  TO  BE  WRirrEN  ON  THE  Jofm  of  minute 

SUMMONS .  "'  day  of  service 

Served  this day  of ,  18 — . 


In  case  the  relator  alleges  that  he  himself,   or  some  other   person  p^j.^^  „f  ^^^^ 
has  been  duly  elected,  the  writ  shall  be  to  try  the  validity,  both  of  where  seat  is 
the  election  complained  of,  and  the  alleged  election  of  the  relator,  or 
person  ;  46  Vict.  c.  18,  s.  188,  and  in  case  the  grounds  of  objection 
apply  equally  to  two  or  more  persons   elected,  the  relator  may  pro- 
ceed by  one  writ  against  such  persons  :  lb.  a.  189. 

The  writ  should  be  tested  the  day  of  its  issue,   but  irregularity  in  jeste  of  writ, 
this  respect  wiU  be  waived  by  the  defendant  by  entering  an  appear- 
ance :  Regina  ex  rel.  Linton  v.  Jackson,  2  C.  L.  Oh.  R.   18. 

When  more  writs  than  one  are  brought  to  try  the  validity  of  an  jj.  ^^^ 
election,  or  the  right  to  a  Reeve,   or  Deputy  Reeve,   or   Reeves,  all  writs  issued,  all 
such  writs  are  to  be  made  returnable  before  the  Judge  who  is  to  try  ^  -^^  returnable 
the  first,   and,  such  Judge  may  give  one  judgment  upon  all,  or   a  before  the  -Judge 
4.     ■    J  i  V,  iX.  v,  4.I.-    T     whoistotry  the 

separate  judgment  upon  each  one  or  more  of  them  as  he  may  think  first. 

fit :  46  Vict.  c.  18, s.  190 ;  Reqina  ex  rel.  Foi-ward  v.  DeLlor,  4  P.  R.  198. 
Where  the  first  relation  is  collusive  and  intended  to  protect  the 
defendant  in  the  enjoyment  of  the  ofiice,  it  may  be  disregarded  : 
Regina  ex  rel.  McLean  v.  Watson,  1  C.  L.  J.,  N.  S.  71. 

In  Toronto  the  writ  is  to  be  issued  by  the  Clerk  of  the  Process    „„      ■,      . 

•^  ^  i    Officers,  by  whom 

and  in  the  country  by  the  Local  Registrar,  or  Deputy  Registrar,  or  writ  to  be  issued. 

Deputy  Clerk  of  the  Crown,  of  the  County  in  which  the  election  took 

place,  and  is  to  be  returnable  before  a  Judge  :  46  Vict.  o.  18,  s.   191. 

A  Judge  of  a  County  Court  may  make  the  writ  returnable  before  a 

Judge  of  the  High  Court :  Regina  ex  rel.  Lutz  v.   Williamson,  1  P, 

R.  94. 

Where  the  writ  was  signed  and  sealed  by  the  Clerk  of  the  Pro  cess, 
but  actually  issued  by  the  Clerk  of  the  Crown  of  the  Q.  B. ,  it  was 
held  sufficiently  issued  by  the  Clerk  of  the  Process  :  Regina  ex  rel. 
Blasdell  v.  Rochester,  7  C.  L.  J.  101. 
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Return  of  writ. 


Diflcretion  of 
Judge  as  to 
granting  writ. 


Recognizance, 
amount  of,  al- 
lowance of. 


Entitling, 


Abandonment  of 
proceedings. 


Filing  paper.s. 


The  writ  may  be  made  returnable  the  eighth  day  after  service 
computed  exclusively  of  the  day  of  service,  or  upon  any  later  day 
named  in  the  writ :  46  Vict.  c.  18,  s.  191. 

The  issuing  of  the  summons  is  in  the  discretion  of  the  Judge,  and 
if  in  his  opinion  the  objection  relied  on  has  not  contributed  to  an 
improper  result  he  may  properly  refuse  to  grant  the  summons  :  see 
Hale  2,  supra  note. 

The  amount  of  the  relator's  recognizance  now  required,  is  the  sum 
of  $200,  and  two  sureties  for  $100  each  :  46  Vict.  u.  18,  ».  186. 

A  distinct  order  for  the  allowance  of  the  recognizance  is  not 
necessary  :  Regina  ex  rel.  Linton  v.  Jackson,  2  C.  L.  Ch.  R.  18. 

As  to  entitling  the  recognizance  :  see  Regina  ex  rel.  Bland  v.  Figg, 
6  C.  L.  J.  44. 

The  relator's  solicitor  should  not  act  as  commissioner  to  take  the 
recognizance  :  see  C.  L.  Rule  78,  ante  p.  513  ;  but  see  Regina  ex  rel. 
Blaisdell  v.  Rochester,  12  U.  C.  Q.  B.  630. 

Where  after  a  summons  had  been  obtained  the  relator  finding  his 
proceedings  irregular  notified  defendant  not  to  appear  and  that  it  was 
his  intention  to  proceed  de  novo,  it  was  held  that  the  first  proceeding 
was  no  bar  to  his  making  a  second  application  :  Regina  ex  rel.  Metcalfe 
V.  Smart,  10  U.  C.  Q.  B.  89  ;  2  C.  L.  Ch,  R.  114. 

When  the  papers  on  which  a  summons  was  obtained  were  left 
with  the  Countj'  Court  Judge,  but  were  handed  by  him  to  the 
defendant's  solicitor  before  the  return  day,  for  perusal ;  it  was  held 
suflSoieut,  and  that  it  was  not  essential  that  they  should  have  been 
filed  with  the  Deputy  Clerk  of  the  Crown  before  the  summons  issued  : 
Regina  ex  rel.  Baisdell  v.  Rochester,  12  U.  C.  Q.  B.  630. 


Service  of  writ         4  A  copv  of  such  summons,  and  of  the  paper  attached 

how  to  be  effected  .  .  i       i        i 

thereto,  with  a  notice  on  the  back  of  the  copy  of  sum- 
mons, according  to  the  foregoing  form,  may  be  served 
by  any  Hterate  person,  who  shall,  within  twenty-four 
Minute  of  service  hours  after  such  service,  make  a  minute  on  the  writ  of 

to  be  indorsed. 

the  time  of  serving  the  same  ;  and  upon  the  return  of 
the  writ,  the  party  or  parties  summoned  may  appear 
either  in  person  or  by  attorney ;  and  the  manner  of 
Form  of  appear-  appearance  shall  be  by  indorsing  on  the  back  of  the 
relator's  statement  attached  to  the  motion  paper  :  "  The 
within  named  C.  D,,  &c.,  appears  in  person  (or  by 
attorney,  as  the  case  may  be)  to  answer  the  grounds  of 
objection  to  his  election,  which  are  stated  within," 


Appearance  how 
entered. 
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The  -writ  is  to  be  served  personally,  but  if  the  defendant  evade  Service  of  writ, 
service  an  order  for  substitutional  service  may  be  made  :  46  Viot.  c. 
18,  0.  192  ;  but  personal  service  will  not  be  dispensed  with  except  for 
this  cause  :  JRegina  ex  rel.  Arnott  v.  Marchant,  2  C.  L.  Ch.  R.  167. 
Irregularities  in  the  writ  may  be  waived  by  appearance  :  Regina  ex 
rel.  Linton  v.  Jackson,  2  0.  L.  Ch.  E.  18. 

In  general  a  copy  of  the  writ  should  be  left  with  the  defendant 
and  the  original  shown  to  him  if  he  desire  to  see  it :  Goggs  v. 
Huntingtoiver,  1  D.  &  L.  599,  per  Alderson,  B.  Service  upon  a  wife, 
agent,  or  servant  is  not  personal  service  :  Frith  v.  Donegal,  2  Dowl. 
527  ;  Davies  v.  Morgan,  2  0.  &  J.  237  ;  Goggsv.  Huntingtower,  supra  ; 
Christmas  v.  Eicke,  6  D.  &  L.  156  ;  Harrison's  Muni.  Manl,  (4th 
ed.)  139. 

An  irregularity  in  the  teste  of  the  writ  is  waived  by  entering  an  Irregulnrityjin 
appearance  :  Regina  ex  rel.  Linton  v.  Jackson,  2  C.  L.  Ch.  E.  18.  *"   waive  . 

It  would  seem  that  the  writ  should  now  be  tested  in  the  name  of 
the  President  of  the  High  Court  of  Justice  :  see  Rule  S.  0.  9. 

5.  If  upon  the  return  day  of  the  summons  the  party  Proceedings  in 
or  parties,  having  been  duly  served,  shall  not  appear,  peamnce. 
then,  on  proof  of  such  service  by  affidavit,  according  to 
the  form  subjoined,  the  Judge  sitting  in  Chambers 
may,  before  rising  on  that  day,  dii-ect  an  entry  to  be 
made  as  to  such  party  or  parties  as  make  default,  on 
the  back  of  the  relator's  statement,  thus  :  "  The  within 
named  C.  D.  (and  E.  F.),  being  duly  summoned,  hath 
(or  have)  not  appeared  to  answer  to  the  matters  within 
objected."  Which  entry  shall  be  dated  on  the  day  of 
the  return,  and  may  be  made  on  any  subsequent  day, 
if  omitted  to  be  made  on  that  day. 

FOEM  OF  AFFIDAVIT  OF  SEEVICE.    (a) 

When  made  personally,  if  service  special  under  the  14Sth  clause  of  the 
Statute  18  Vict.  caf.  81,  the  affidavit  to  he  modified  accordingly. 

IN  THE  queen's  BENCH  (or  COMMON  PLKAS). 

The  Queen  on  the  relation  of ,  against . 

;  of ,  in  the ,  maketh  oath  and  saith,  that  he  did,  on  Form  of^afflOavitr 

the  • day  of  ,  personally  serve  the  above  named  defendant  and*s7atemi™'' 

(or  defendants)  with  the  annexed  writ  of  summons,  by  delivering  to 
him  (or  each  of  them)  a  true  copy  thereof,  on  which  said  copy  was 
indorsed  a  written  notice,  a  copy  whereof  is  hereto  annexed,  and  to 

(a)  See  form  No.  11,  post  p.  663. 
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which  said  copy  (or  copies  respectively)  of  the  said  writ  was  annexed 
a  written  copy  of  a  statement  of  the  above  named  relator,  a  copy  of 
which  said  copy  of  statement  is  also  hereunto  annexed ;  and  the 
deponent  further  saith,  that  the  minute  (or  minutes)  of  the  said 
service,  written  on  the  said  writ  of  summons,  was  (or  were)  so  writ- 
ten by  this  deponent  within  twenty-four  hours  after  such  service. 

Sworn  at ,  in  the  County  of ,  this day  of ,   18 — . 

Before  me,  . 


See  46  Vict.  k,.  18,  a.  192. 


Returning  Officer 
may  be  added  as 
a  party. 

Summons  to  be 
issued. 


Appearance  and 
subsequent  pro- 
ceMings  thereon. 


6.  When  it  shall  appear  to  the  Court  or  Judge  that 
the  Returning  Officer  should  be  made  a  party,  a  writ 
of  summons  shall  issue  to  him,  in  the  following  form, 
upon  a  rule  of  Court  to  issue  for  that  purpose,  or  upon 
the  fiat  of  the  Judge,  which  summons  shall  be  served 
with  the  like  papers  annexed,  and  the  service  thereof 
proved  in  like  manner  as  is  provided  for  other  writs  of 
summons,  as  aforesaid ;  and  the  party  served  thall  ap- 
pear and  enter  his  appearance  within  the  same  time 
after  service,  and  in  the  same  manner ;  and  in  default 
thereof,  he  shall  be  liable  to  have  judgment  passed 
against  him  in  his  absence,  as  in  the  case  of  any  other 
defendant  making  a  like  default  and  be  dealt  with  by 
attachment,  execution  or  otherwise,  as  the  circumstances 
of  the  case  may  require. 


Form  of  writ  of 
summons  against 
a  Returning 
Officer. 


FORM  OF  WEIT  OF  SUMMONS  TO  A  RETURNING 
OFFICER,    (a) 

UPPKR  OAKADA. 

VicTOKiA,  by  the  Grace  of  God,  &c. 

Whereas,  upon  the  relation  of ,  in  our  Court  of  Queen's  Bench 

(or  Common  Pleas),  ,  it  hath  been  ordered  that  a  writ  of  sum- 
mons should  issue  to ,  to  show  by  what  authority  he  (or  they) 

claims  or  exercises  (or  claim  or  exercise)  the  office  of  ■ .      And 

whereas  it  appears  to  our  Justices  of  our  Court  of  Queen's  Bench 
(or  Common  Pleas),  before  whom  the  said  writ  hath  been  made 
returnable  (or  as  the  case  may  be),  that  you  were  the  Returning 
Officer  by  whom  the  said hath  (or  have)  been  returned  as  duly 


(a)  See  form  No.  9,  post  p.  652. 
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elected  to  the  said  office,  and  that  it  is  proper  you  should  be  made 
a  party  to  the  proceeding  aforesaid  :  These  are  therefore  to  summon 
you  to  be  and  appear  before  the  Chief  Justice  or  other  Justice  of  our 
Court  of  Queen's  Bench  (or  Common  Pleas)  for  Upper  Canada,  pre- 
siding in  Chambers,  at  the  Judges'  Chambers  in  our  City  of  Toronto, 

on ,  then  and  there  to  answer  such  matters  and  things  as  shall 

then  and  there  be  objected  against  you,  and  further  to  do  and  receive 
all  those  things  which  said  Court  or  said  Justice  shall  thereupon 
order  concerning  you  in  the  premises. 
Witness,  &o. 


The  Judge  before  whom  the  writ  is  made  returnable,   or  is  re.  Returning  officer 

turned,  may,  if.  he  thinks  proper,  order  the  issue  of  a  writ  of  summons  ^^^y.^  ma  e  a 

at  any  stage  of  the  proceedings  to  make  the  Returning  Officer,  or  any 

Deputy  Returning   Officer  a  party  thereto,  46  Vict.  c.  18,   o.    193- 

Where  any  charge  is  made  against  a  Returning  Officer  it  should  be  Charge  against 

clearly  made  out,  as  in  the  absence  of  evidence  to  the  contrary  the  to  be  clearly 

Court  will  presume  he  has  acted  prop^jrly  :  Megina  ex  rel.    Walker  v.  ™»iis  o"'' 

Hall,  G  CJ.  C.  L.  J.  138.  When  he  acts  in  good  faith,  though  illegally, 

it  is  not  usual  to  order  him  to  pay  costs  :  liegina  ex  rel.  Gonpland  v. 

Webster,  6  TJ.  C.  L.  J.  89.     Where  after  the  close  of  the  election  the 

Returning  Officer  received  an  affidavit  from  a  voter  that  his  vote  had 

been  entered  by  mistake  for  relator,  on  which  he  altered  his  vote  in 

the  poll  book,  and  the  votes   then  being  equal,   he  gave  his  casting 

vote,  the  election  was  set  aside  :  liegina  ex  rel.  Acheson  v.  Donoglme, 

15  U.  C.  Q.  B.  454  ;  and  in  a  similar  case  the  Returning  Officer  was 

ordered  to  pay  the  relator's  costs  :  Begina  ex  rel.  Mitchell  v.  RanTcin,  Liability  of 

'^  Returning  Officer- 

2  C.  L.    Ch.  R.   161.      After  the  close  of  the  poll  the  Returmng  for  coats. 

Officer  could!  iiot  formerly  vote,  although  he  then  for  the  first  time 

discovered  the  votes  were  equal :  liegina  ex  rel.  Bulger  v.  Smith,  4  XJ. 

C.  L.  J.  18 ;  but  see  now  46  Vict.  c.  18,  a.  156. 

7.     In  case  of  default  of  appearance  by  any  party  ^^^^"'^ifo^lppear. 
summoned  as  aforesaid,  the  Judge  recording  the  same  ^'^^l^^^parte. 
may,  as  to  such  as  make  default,  proceed  ex  parte  ;  and 
as  to  such  as  shall  have  appeared,  as  is  herein  provided, 
proceed    to  determine  the  validity  of  the  election  or 
elections  complained  of,,  and  also  (if  so  claimed)  of  the 
election  of  the  person  or  persons  alleged  to  have  been 
duly  elected,  and  give  judgment  thereon  ;  or  he  may,  in  l^^^y^^r^^ 
his  discretion,  with  or  without  any  application  foi'  that  ^^^^^s'  ■ 
purpose,  and  having  regard  to  the  distance  of  the  place 
where  the  party  was  served,  or  other  circumstances, 
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appoint  a  further  day  for  the  appearance  of  the  party 
or  parties  summoned,  of  which  an  entry  shall  be  made 
and  signed  by  the  Judge  to  the  following  effect,  at  the 
foot  of  the  entry  of  non-appearance  on  the  back  of  the 
relator's  statement :  "  Whereupon  a  further  day  is  given 

to  the  said (or  the  said and )  to  appear 

on,"  &c. 

On  which  day,  or  as  soon  after  as  may  be  convenient, 
if  no  further  postponement  shall  be  in  like  manner 
granted,  the  case  may  be  heard  and  disposed  of  in  like 
manner  as  if  the  same  had  been  determined  and  judg- 
ment given  thereon,  without  granting  a  further  day 
for  appearance. 

195  DroviEiori  of       ' '  '^^^  Judge  shall  in  a  summary  manner,  upon  statement  and  answer, 
as  to  trial.  without   formal   pleadings  hear  and   determine  the  validity  of  the 

election,  or  the  right  to  a  Reeve  or  Deputy  Reeve,  or  Reeves,  and 
may  by  order  cause  the  assessment  rolls,  collector's  rolls,  list  of 
electors,  and  any  other  records  of  the  election  to  be  brought  before 
him,  and  may  inquire  into  the  facts  on  affidavit  or  affirmation,  or  by 
oral  testimony,  or  by  issues  framed  by  him,  and  sent  to  be  tried  by 
jury  by  writ  of  trial  directed  to  any  Court  named  by  the  Judge,  or 
by  one  or  more  of  these  means,  as  he  deems  expedient,  subject  how- 
ever to  the  provisions  of  section  210  :"  46  Vict.  c.  18,  s.  195. 
lb.  s.  210.  Section  210  provides  that  when  in  an  application  in  the  nature  of 

a  quo  warra,ito,  any  question  is  raised  as  to  whether  the  candidate  or 
any  voter  has  been  guilty  of  any  bribery,  corruption,  or  using  violence, 
or  intimidation,  within  sections  207,  or  208  of  the  Act,  the  evidence  to 
prove  the]  offence  must  be  given  vivd  voce  before  a  Judge  of  any 
County  Court,  upon  a  reference  to  him  by  the  Judge  of  the  High 
Court  for  that  purpose,  or  upon  an  appointment  granted  by  him  In 
cases  pending  in  such  County  Court. 

In  other  cases  the  right  to  adduce  oral  evidence  is  in  the  discretion 
of  the  Judge,  and  an  oral  examination  of  the  parties  or  witnesses  m»y 
be  refused  :  Regina  ex  rel.  Piddington  v.  Riddell,  4  P.  K.  80. 

Where  an  issue  is  directed  to  be  tried  by  a  jury,  see  post  Rule  12. 
As  to  the  answer  required  see  Rule  10  post. 

fo^copfe/ofaffi*       8-  ^^  ^ny  *™e  before  the  hearing,  any  party  may 
mentft?S"e.    ^avc  coplcs  of  the  affidavits  filed,  on  paying  for  the 
same. 
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9.  At  the  hearing  the  relator  shall  not  be  allowed  to  «,?'=""  °°' '?  ^ 

"  allowed  to  rely 

object  to  the  election  of  the  party  or  parties  complained  objfouonslt'the 
against,  or  to  support  the  election  or  elections  of  the  aiTnKnUon- 
person  or  persons  alleged  to  have  been  duly  elected,  on  ■"* '°  •"'" "''"°" 
any  ground  not  specified  in  the  statement  on  which  the 
summons  was  moved ;  but  it  shall  nevertheless  be  in  the 
discretion  of  the  Judge,  if  he  shall  think  fit,  to  entertain 
upon  his  own  view  of  the  case  any  substantial  ground 
of  objection  to  or  in  support  of  the  validity  of  the  elec- 
tion of  either  or  any  of  the  parties  which  may  appear 
in  the  evidence  before  him. 


ment. 


But  Judge  haa 
discretion  to 
entertain  same. 


When  the  interest  of  the  relator  appeared  by  the  affidavits,  but  Amendment  of 
IS  omitted  from  the  statement,  the  latter  was  all 
Segina  ex  rel.  O'Reilly  v.  Charlton,  6  P.  R.  254. 


was  omitted  from  the  statement,  the  latter  was  allowed  to  be  amended:  men*t°  aiiowe'd 


10.  Whon  the  party  or  parties  summoned  has  or  have  'Where  party  ap- 

,  111.        ve-MS,  no  formal 

appeared,  no  more  formal  answer  need  be  made  by  him  answer  need  be 

,  11,  1  1  rr.  fllnd  in  addition 

or  them  to  the  relator  s  case,  than  by  affidavits  filed  m  '»  affida-pit. 
answer ;  but  the  Judge  before  whom  the  case  shall  be 
pending  may,  in  his  discretion,  require  from  either  or  Judge  may  can 
any  party  further  affidavits,  or  the  production  of  any  *"="'^''- 
such  evidence  as  the  law  allows. 

46  Vict.  c.  18,  s.  195,  provides  that  the  Judge  shall  upon  "state- 
ment and  answer, "  hear  and  determine  the  question  raised.      From 
this  Rule  it  would  appear  that  no  answer  separate  from  the  affidavits 
need  be  filed  :  see  s.  206,  which  expressly  continues  these  Rules  in 
force.     Material  facts  alleged  in  the  relator's  statement  and  supported  Facts  alleged  by 
by  the  affidavit  should  be  answered,  or  they  may  be  taken  to  be  an™'ered°'will 
admitted  by  the  defendant  :  Segina  ex  rel.  Servey  v.  Scolt,  2  C.  L.  betalien  to  be 
Ch.  R.  88.  '"^"""""^- 

And  the  interest  of  the  relator,  if  intended  to  be  contested  must 
be  distinctly  denied,  even  in  »  case  where  though  it  is  stated  in  the 
statement,  it  is  not  verified  by  the  relator's  affidavit  :  see  ante  note 
to  RuU  2. 

11.  In  case  of  disclaimer  under  the  statute  13  &  14  Provisions  of 

statute  as  to 

Vict.  cap.  64,  Schedule  A.  No.  23,  the  provisions  therein  ^j^^'^^™^"^  *"  ''* 
contained,   and  in  sub-proviso  No.  6,  are  to  be  observed- 
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J<'omi  of  dis- 
claimer, after 
proceedings. 


Disclaimer,  By  46  Vict.  c.  18,   a.  198,   "Any  perioii  whose  election  i»  com- 

whe.e  to  be  filed,  pj^^j^g^  ^f  ^^^^^  unless  aucli  election  is  complained  of  on  the  ground 
ot  corrupt  practices  on  the  part  of  such  person,  within  one  week  after 
service  on  him  of  the  writ,  transmit  post  paid,  through  the  post  ofEoe 
directed  to  "The  Clerk  of  the  Judge's  Chambers,  at  Oagoode  Hall. 
Toronto,"  or  to  "The  Judge  of  the  County  Court  of  the  County  of 
"  (as  the  case  may  be)  or  may  cause  to  be 
delivered  to  such  Clerk  or  Judge  a  disclaimer  signed  by  him  to  the 
effect  following : 

I,  A.  B.,  upon  whom  a  writ  of  Bummons,  in  the  nature  of  a  quo 
warranto,  has  been  served  for  the  purpose  of  contesting  my  right  to- 
the  office  of  Township  Councillor  (or  as  the,  case  may  he)  for  the 
Township  of  ,  in  the  County  of  , 

(or  as  the  case  may  he),  do  hereby  disclaim  the  said  office,  and  all 
defence  I  may  have  of  any  right  to  the  same. 

Dated  day  of  (Signed.)    A.  B." 

Transmission  of.  Such  disclaimer,  or  the  envelope  containing  the  same,  is  to  be 
indorsed  on  the  outside  thereof  with  the  word  ' '  Disclaimer, "  and  to 
be  registered  at  the  Post  Office  where  mailed.         lb.  a.  199. 

A  duplicate  should  also  be  delivered  to  the  Clerk  of  the  Council : 
see  s.  202,  infra. 

Where  there  has  been  a  contested  election,  the  person  elected  may 
at  any  time  after  the  election,  and  before  his  election  is  complained 
ot,  deliver  to  the  Clerk  of  the  Municipality  a  disclaimer  signed  by 
him  as  follows  : — 

"I,  A.  B. ,  do  hereby  disclaim  all  right  to  the  oflSce  of  Township 
Councillor  (or  as  the  case  may  be)  for  the  Township  of 
(or  as  the  case  may  be),  and  all  defence  of  any  right  I  may  have  to 
the  same."    lb.  a.  200. 

' '  Such  disclaimer  shall  relieve  the  party  making  it  from  all  liability 
to  costs,  and  when  a  disclaimer  has  been  made  in  accordance  with 
the  preceding  sections,  it  shall  operate  as  a  resignation,  and  the 
candidate  having  the  highest  number  of  votes  shall  then  become  the 
Councillor,  or  other  officer  as  the  case  may  be."     lb.  s.  201. 

A  duplicate  of  every  disclaimer  is  to  be  delivered  by  the  party 
disclaiming  to  the  Clerk  of  the  Council  who  is  forthwith  to  commun- 
icate it  to  the  Council :  see  lb.  a.  202. 

Where  a  disclaimer  is  filed,  no  costs  are  to  be  awarded  against  any 
person  duly  disclaiming,  unless  the  Judge  is  satisfied  that  such  party 
consented  to  his  nomination  as  a  candidate,  or  accepted  the  office, 
in  which  case  the  costs  are  in  the  discretion  of  the  Judge  :  lb.,  ». 
203;  Meginaexrel.  Coupland  v.  Webster,  6  XJ.  C.  L.  J.  89. 

The  procedure  laid  down  in  the  Statute  should  be  strictly  followed, 
otherwise  the  disclaimer  would  be  insufficient  to  relieve  the  party 
disclaiming  from  costs. 


Form  of  dis- 
claimer before 
proceedings. 


Party  disclaim - 
in  g  not  liable  for 
costs. 


Duplicate  cf  dis- 
claimer to  be  de- 
livered to  clerk 
of  council. 

Costs  when  dis- 
claimer filed. 
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Where  the  disclaimer  was  filed  a  day  too  late  the  defendant  was 
ordered  to  pay  the  relator's  costs  :  Regina  ex  rel.  JSmvke  v.  Hall^ 
2  0.  L.  Ch.  R.  182  ;  and  where  a  defendant,  after  he  had  accepted 
office  but  before  he  knew  of  the  issue  of  the  writ,  but  knowing 
that  his  election  was  to  be  contested,  sent  an  Instrument  to  the 
council  in  the  following  form: — "Palmerston,  February  7th,  1881, 
To  the  Mayor  and  Council  of  the  Town  of  Pamerston :  Gentlemen. 

1  beg  to  disclaim  my  seat  at  the  Council  Board.  {Signed}.  G.  S. 
Davidson,"  it  was  held  that  the  disclaimer,  not  being  in  the  form 
prescribed  by  the  Statxite,  was  not  sufiicieut  to  relieve  the  defendant 
from  costs  :  Segina  ex  rel.  Mitchell  v.  Davidson,  8  P.  R.  434. 

The  eflfect  of  a  disclaimer  after  the  issue  of  a  writ  is  to  put  an  end  Effect  ol  dis- 

claimGr  after 
to  the  suit  :  Segina  ex  rel.  Hannah  v.  Paul,  9  C.  L.  J.  N.  S.  238  ;  but  writ  issued. 

where  the  object  of  the  proceedings  is  not  only  to  cause  the  defendant 

to  vacate  the  office,  but  to  substitute  another  candidate  in  the  office, 

the  disclaimer  cannot  prevent  the  substitution  :  see  Segina  v.  Blizard, 

2  L.  R.  Q.  B.  55. 

12-  In  case  a  necessity  shall  appear  for  sending  an  ^e™i,y  j"jy  ° ''^ 
issue  to  be  tried  by  a  jury,  the  writ  for  that  purpose  ^ae"**""'  '" 
may  be  in  the  following  form,  and  shall  issue  on  the  fiat 
of  the  Judge  directing  the  same,  and  bear  date  on  the 
day  of  its  issuing : 

WRIT  OF  TRIAL,    (a) 

[L.  S.]    Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Form  of  writ  of 
Great  Britain  and  Ireland,  Queen,  defender  of  the  Faith.  " 

To  the  Judge  of  the  County  Court  of  the  County  of , 

Gkeeting  : 

Whereas,    upon  the  trial   of  the  validity  of  an  election  of  , 

chosen  upon  the day  of  ,  to  be  for  the  Township  of 

(or  as  the  case  may  be),  in  the  County  of  ,  and  which  elec- 
tion hath  been  complained  of  by  E.  F.,  as  the  relator,  alleging  {as 
the  case  may  be),  that  he  himself,  or  that  he  and  C.  D.,  &c.,  or  that 
C.  D.,  &c.,  was  or  were  duly  elected,  and  ought  to  have  been  returned, 
it  hath  become  material  to    ascertain  whether  {here  state  concisely 

the  insues  to  be  tried)  ;  and  whereas  it  is  desired  by  ,  our  Chief 

Justice  {or  Justice)  of  our  Court  of  Queen's  Bench  {or  Common  Pleas), 
before  whom  the  same  is  pending,  that  the  truth  of  such  matters  as 
aforesaid  may  be  found  by  a  jury  :  We  do,  therefore,  pursuant  to  the 
statute  in  such  case  made  and  provided,    command   you,  that  by 

twelve  good  and  lawful  men  of  the  County  of  ,  who  are  in  no 

wise  akin  to  the  said  E.   F. ,  the  relator  in  the  said  case,  or  to  the 

{a)  See  form  No.  16,  post  p.  655. 
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said  {the  otJier  party  or  parties,  naming  him  or  them),  and  who  shall 
be  sworn  truly  to  try  the  truth  of  the  said  matters,  you  do  proceed 
to  try  the  same  accordingly  ;  and  when  the  jury  shall  have  given 
their  verdict  on  the  matters  aforesaid,  we  command  you  that  you  do 
forthwith  make  known  to  our  said  Chief  Justice  {or  Justice)  what 
shall  have  been  done  by  virtue  of  this  writ,  with  the  finding  of  the 
jury  hereon  indorsed. 

Witness  the  Honourable ,  Chief  Justice  {or  Justice)  of  our  said 

Court,  at  Toronto,  this day  of ,  in  the year  of  our  reign. 


Form  of  indorse- 
ment of  verdict. 


Writ,  how  tested. 


Judgment  on  ap. 
plication  liow  to 
be  formulated. 


Form  of  a  judg- 
ment for  a 
relator. 


FORM  OF  INDOESEMENT  OF  VERDICT  THEREON,  (a) 

I  hereby  certify  that  ou  the day  of ,  before  me,  L.  M., 

Judge  of  the  County  Court  of  the  County  {or  United  Counties)  of 

,  came  as  well  the  within  named  relator  as  the  within  named  — — 

{tlie  other  party  or  parties)  by  their  attorneys  {or  as  the  case  may  he), 
and  the  jurors  of  the  jury,  by  me  duly  summoned  as  within  com- 
manded, also  came,  and  being  sworn  to  try  the  matters  withiu 
mentioned  on  their  oath,  said  that,  &c. 


See  ante  Rule  7  and  46  Vict.  c.  18  s.  195. 

It  would  seem  that  the  writ  should  now  be  tested  in  the  naiae  of 
the  President  of  the  High  Court  of  Justice  :  see  Side  S.  C.  9. 

13.  When  the  Judge  before  whom  an}^  such  case  shall 
be  pending  shall  have  determined  the  same,  either  ex 
parte  in  case  of  default,  or  on  hearing  the  parties,  or 
partly  ex  parte  and  partly  on  hearing  the  parties,  he 
shall  make  up  and  annex  to  the  statement  of  the 
relator,  and  to  the  affidavits  and  other  papers  filed  in 
the  case,  a  written  judgment,  attested  by  his  signature, 
and  dated  on  the  day  of  the  same  being  signed,  in  which 
it  shall  be  sufficient  to  state  concisely  the  ground  and 
effect  of  the  judgment,  which  judgment  may  be  at  any 
time  amended  by  the  same  Judge,  in  regard  to  any  mat- 
ter of  form.  And  the  following  may  be  the  form  of 
judgment  when  in  favour  of  the  relator  : 

IN  THB  queen's  BENCH  {or  COMMON  PLE.4S).     (6) 

The  Queen  on  the  relation  of ,  against . 

Be  it  remembered,  that  on  the day  of ,  in  the  year  of 

(a)  See  form  No.  17,  post  p  656.     (6)  See  form  No.  18,  post  p.  656. 
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■our  Lord  one  thousand  eight  hundred  and  ,  at  the  Judge's 

Chambers  in  the  City  of  Toronto,  before  me, ,  Chief  Justice  (or 

Justice)  of  Her  Majesty's  Court  of  Queen's  Bench  [or  Common  Pleas), 

came  as  well  the  above  named  relator  by  ,  his  attorney,  as  the 

above  named by  his  [or  their)  attorney,  and  service  of  the  writ 

of  summons  hereunto  annexed  having  been  duly  proved  upon  affi- 
davit, and  upon  the  said  day  and  upon  other  days  thereafter,  at  his 
Chambers  aforesaid,  having  heard  and  read  the  statement  and  proofs 
of  the  said  relator,  touching  and  concerning  the  usurpation  by  him 

alleged  against  the  said of  the  office  of ,  in  the  said  writ  of 

summons  mentioned  [and  (if  so)  the  election  of  (the  party  or  parties 

named)  thereto],  and  the  answers  and  proofs  of  the  said  ;  and 

having  heard  the  said  parties  by  their  counsel  (or  as  the  case  may  be), 
and  upon  due  consideration  of  all  and  singular  the  premises,  now, 

that  is  to  say,  this  day  of  ,  in  the  year  aforesaid,  I  do 

.adjudge  and  determine  : 

First — That  the  said  relator  had,  at  the  time  ot  his  making  his 
aforesaid  complaint,  an  interest  in  the  election  to  the  said  office  of 
as  a . 

Second— Thett,  &o. 

Third— That,  (fee. 

Fourth — That  the  said hath  (or  have)  usurped,  and  doth  [or 

do)  still  usurp  the  said  office,  and  that  he  (or  they)  be  removed  there- 

froni  [or  that  the  election  of  to  the  said  office  was  void,  and 

that  he  (or  they)  be  removed  therefrom  (as  the  judgment  may  he)  ] : 
And  that  the  said  relator  (or  the  said  [naining  the  party  or  parties 
whose  election  is  affirmed,  when  he  or  they  are  adjudged  to  he  entitled 
to  the  said  office^  was  (or  were)  duly  elected  thereto,  and  ought  to 
have  been  returned,  and  is  (or  are)  entitled  in  law  to  be  received 
into,    and   to   use,    exercise   and   enjoy   the  said  office  :   And  I  do 

adjudge  and  determine  that  the  said  do  not  in  any  manner 

concern  himself  (or  themselves)  in  or  about  the  said  office,  but  that 
he  (or  they)  be  absolutely  forejudged  and  excluded  from  fui-ther 
using  or  exercising  the  same,  under  pretence  of  the  said  election 
[and  further,  that  the  said  (naming  the  relator  or  parties  whose 
election  is  affirmed)  be  (or  be  respectively)  admitted  to  the  said  office 
in  his  (or  their)  place  or  places  :  [And  I  dofurther  order,  adjudge, 

and  determine,  that  the  said  relator  do  recover  against  the  said  

his  costs  and  charges  by  him  in  and  about  the  said  relation  and  the 
prosecution  thereof  expended,  to  be  taxed  in  the  said  Court. 

All  which  the  said  writ  of  summons,  and  the  said  judgment,  and 
the  statements,   answers  and  proofs  of  the  said  relator  and  of  the 

said ,  and  all  other  things  had  before  me  touching  the  same,  I 

do  hereby  certify  and  deliver  into  the  said  Court,  according  to  the 

form  of  the  statute  in  such  case  made  and  provided. 

E.  F.,  /. 
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ment  for  defen- 
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And  the  following  may  be  the  conclusion  of  a  judg- 
ment for  the  defendant,  to  follow  the  word  affidavit, 
in  the  foregoing  form  : 

Thereupon  now  at  this  day,  that  ia  to  say,  on  the day  of 

aforesaid,  at  the  Judges'  Chambers  at  Toronto  aforesaid,  all  and 
singular  the  relation  and  proofs  of  the  said  relator,  and  the  answers 

and  proofs  of  the  said  being  seen  and  fully  understood,  I  do 

consider  and  adjudge  that  the  said  office  of  so  claimed  by  him 

(or  them)  the  said be  allowed  and  adjudged  to  him  (or  them)  ; 

that   the  said  be  dismissed  and  discharged  of  and  from  the 

premises  above  charged  upon  him  (or  them) ;  and  also  that  he  {or  they) 

the  said do  recover  against  the  said  relator  his  (or  their)  costs 

by  him  (or  them  respectively)  laid  out  and  expended  in  defending 
himself  (or  themselves)  in  this  behalf.  All  which,  &c.,  (as  in  tlie 
judgment  for  the  relator),    (a) 

"When  the  Returning  Officer  is  made  a  party,  the 
judgment  to  be  modified  accordingly. 

Four  days  after       14.  When  the  judgment  of  the  Judge  in  Chambers, 
menunto  Court,  shall  havc  bcen  returned  into  Court  according  to  the 
asainst,  costs      statutes,  and  after  the  end  of  four  days  after  such  return, 
may  e  ax  .     ^^^  ^^  ^^  ^^^^  shall  have  been  granted  to  set  aside  or 
amend  the  judgment,  the  relator,  or  person  (or  persons) 
in  whose  favour  the  judgment  shall  have  been  given, 
shall  be  at  liberty  to  tax  his  or  their  costs,  and  the 
following  entry  shall  be  made  under  or  upon  the  re- 
cord of  the  judgment,  after  which  execution  may  issue : 


Form  of  a  judg- 
ment for  costs. 


Afterwards,  that  is  to  say,  on  the  day  of  ,  in  the  • 

year  of  the  reign  of  our  Lady  the  Queen,  cometh  the  said  ,  and 

prayeth  that  his  (or  their)  said  costs,  so  as  aforesaid  adjudged  to  him 
(or  them),  be  taxed  and  assessed  according  to  the  form  of  the  statute 

in  such  case  made  and  provided,  and  the  said  costs  of  the  said  , 

in  and  about  his  (or  their)  prosecution  (or  defence)  aforesaid,  [and 

(to/ien  the  Returning  Officer  is  a  party)  of  the  said ,  in  and  about 

his  defence  aforesaid],  so  as  aforesaid  adjudged  to  him  (or  them),  are 
now  here  accordingly  taxed  and  assessed  as  follows,  that  is  to  say, 

the  costs  of  the  said at  the  sum  of  [and  the  costs  of  the 

said (when  Returniwj  Officer  entitled  thereto),  at  the  sum  of ], 

and  the  said in  mercy,  &c.  (J) 

(a)  See  form  No.  19,  post  p.  657.     (6)  See  form  No.  20,  post  p.  65S 
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The  return  of  the  proceedings  into  Court  referred  to  in  thia  Rule, 
is  provided  for  by  46  Vict.  o.  18,  a.  205. 

According  to  that  section  the  decision  of  the  Judge  is  to  be  final.  -ludgment,  how 
The  question  whether  an  appeal  will  lie  from  the  decision  of  the ''"'*°'''' 
Master  in  Chambers,  to  a  Judge,  was  raised  in  Reoina  ex  rel.  Hamilton 
V.  Piper,  8  P.R.  225,  but  not  decided.  See  Harr.  Mun.  Manl.  4th 
ed.)  151,  note  c.  From  Regina  ex  rel.  Grant  v.  Ooleman,  7  App.  R. 
619,  it  would  appear  that  there  is  no  power  to  review  the  decision  of 
a  Judge,  or  the  Master  in  Chambers,  either  as  regards  the  final  judg- 
ment, or  even  as  to  interlocutory  matters. 

15.  The  writs  of  certiorari  and  mandamus,  which  it  writs  ofrai-t/wafj 
may  become  necessary  to  issue  in  any  such  case,  will  how rtftSd 
be  in  the  common  form  of  such  writs,  the  command 
therein  contained  being  suited  to  the  circumstances  of 
each  case,  and,  when  applicable,  the  following  form 
may  be  used : 


FORM  OF  A  WRIT  OF  MANDAMUS,     (a) 

To  remove  the  person  (or  persons,  being  less  than  the  whole  numher  of 
members  of  any  Municipal  Corporation)  whose  election  is  adjudged 
invalid,  and  to  admit  the  person  or  piersons  adjudged  laio/ulli/ 
elected. 

VlOTOKIA,  &c. 

To  the  Municipal  Corporation  of  (the  Town,  Township,   or  City)  Form  of  manda- 

of in  us  to  corpora- 

'                   ^                  T          c  -1  *'""  ^°  admit  a 

Whereas  on  the day  of ,  in  the  year  of   our    Lord    one  person  adjudged 

thousand  eight  hundred  and ,   at  the  Judges'  Chambers  in  the  J.iect^ed"''  " 

City  of  Toronto,  before ,  Chief  Justice  [or  one  of  the  Justices)  of 

our  Court  of  Queen's  Bench  {or  Common  Pleas)  for  Upper  Canada, 
it  was  by  the  said  Chief  Justice  (or  Justice)  adjudged  and  determined 

that ,  of  ,  had  usurped,  and  did  then  usurp,  the  office  of 

[and  that was  (or  were)  duly  elected  thereto,  and  ought  to 

have  been  returned,  and  was  (or  were)  entitled  in  law  to  be  received 
into,  and  to  use,  exercise  and  enjoy  the  said  office],  all  which  has 
by  the  said  Chief  Justice  (or  Justice)  been  duly  certified  into  our 
Court  of  Queen's  Bench  (or  Common  Pleas),  pursuant  to  the  statute 
in  that  behalf.  Now,  we,  being  willing  that  speedy  justice  be 
done  in  this  behalf,  as  it  is  reasonable,  command  that  the  said  (the 
person  or  persons,  naming  him  or  tJiem,  whose  election  has  been  declared 
invalid)  do  not  in  any  manner  concern  himself  (or  themselves)  in  or 
about  the  said  office,  but  that  he  (or  they)  be  absolutely  forejudged, 

(a)  See  form  No.  21,  post  p.  658. 
C2 
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removed  and  excluded  from  further  using  or  exercising  the  same, 
under  pretence  of  his  {or  their)  election  thereto.  *  [And  we  do  fur- 
ther command  that  the  said  (the  person  or  persons,  naming  him  or 
them,  who  has  or  have  been  adjudged  lawfully  elected)  be  forthwith 
admitted,  received,  and  sworn  into  the  said  office,  to  use,  exercise,  and 
enjoy  the  same.]  And  we  do  hereby  command  you,  and  every  of  you, 
to  obey,  observe,  and  do  all  and  every  act,  matter,  and  thing  that  may 
be  necessary  on  the  part  of  you  or  any  of  you  in  the  premises,  accord- 
ing to  the  purport,  true  intent,  and  meaning  of  these  presents,  and  of 
the  statutes  in  that  behalf,  and  that  you  make  known  to  our  Court 

of  Queen's  Bench  {or  Common  Pleas)  at  Toronto,  on  the day  of 

,  how  this  writ  shall  have  been  executed. 

Witness,  &c. 

rOEM  OF  A  WRIT  OF  MANDAMUS,     (a) 

WliP.n  neither  the  election  of  the  person  or  2iersons  (less  than  the  whole 
number  of  members  of  the  Municipal  Corjioration )  who  has  (or 
have)  been  returned,  nor  the  person  or  persons  claimed  to  be  re- 
turned is  (or  are)  held  valid,  and  for  a  new  election. 

Victoria,  &c. 

Form  of  a  writ         To  the  Municipal  Corporation  of ,  and  to  any  Returning  Officer 

corporaHon^to'"    ''''  °*'^®''  Person  or  persons  to  whom  it  shall  of  right  belong  to  do  any 
hold  new  olection .  act  necessary  to  be  done,  touching  the   election   hereinafter   com- 
manded to  be  held. 

Whereas  (as  in  the  last  pirecedent  to  the  asterisk,  omitting  the  part 
between  brackets  and  then  proceed  as  follows : )  And  we  do  further  com- 
mand that  you  the  said  Municipal  Corporation,  and  any  Returning 
Officer  or  other  person  or  persons,  or  such  of  you  to  whom  the  same 
shall  of  right  belong,  that  you  do,  pursuant  to  and  according  to  the 
statute  in  that  behalf,  cause  an  election  to  be  as  speedily  held  as 
shall  be  lawful,  for  the  election  of  a  person  (or  persons)  in  the  place 
or  stead  of  the  said ,  who  has  {or  have)  been  removed  as  afore- 
said ;  and  that  you,  or  such  of  you  to  whom  the  same  doth  of  right 
belong,  do  administer  to  the  person  {or  persons)  who  shall  be  so 
elected  the  oath  {or  oaths),  if  any,  in  that  behalf  by  law  directed  . 
and  that  you  admit,  or  cause  to  be  admitted,  such  person  {or  persons) 
so  elected  into  the  said  office,  and  that  you,  the  said  Municipal 
Corporation,  do  shew  how  this  writ  shall  have  been  executed  to  our 

Court  of  Queen's  Bench  {or  Common  Pleas)  at  Toronto,  on  the 

day  of . 

Witness,  &o. 

{a)  See  form  No.  22,  post  p.  659. 
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form  of  a  writ  of  mandamus,  (a) 

Directed  to  the  Sheriff,  where  the  elections  of  all  the  members  of  any 
Municipal  Corporation  have  been  adjudged  invalid,  and  for  the 
aAmissicn  of  those  adjudged  to  have  been  legally  elected, 
\lcrORIA,  &0.  mus  to  Sheriff 

To  the  Sheriff  of  the  Comity  {or  United  Counties)  of ,  membe"  of  \ 

««^E-«^«  =  STto  admtt 

Whereas  {the  same  as  in  the  first  precedent  of  a  mandamus  to  the  those  lawfully 
end  of  the  words  "  adjudged  and  determined,"  then  say  :)  that  the 
election  {or  elections)  of  all  the  members  of  the  Municipal  Corporation 
of  — '■ — ,  returned  as  elected  at  the  election  {or  elections)  of  members  of 
the  said  Corporation  held  {describing  the  time  or  times  andplace  or  places 
of  such  election  or  elections)  was  {or  were)  invalid  or  void  in  law,  and 
that  {naming  them  all]  had  usurped  {proceeding  as  in  the  first  prece- 
dent, adopting  the  plural  form,  to  the  asterisk,  and  then  as  follows :) 
And  we  do  hereby  further  command  you  the  said  Sheriif,  that  you 
do,   pursuant  to  the  statute  in  that   behalf,    admit  or    return  and 

swear  into,  or  cause  the  said {naming  the  person  adjudged  to  have 

been  duly  elected)  to  be  forthwith  admitted  or  returned,  and  sworn 
into  the  said  office,  to  use,  exercise  and  enjoy  the  same,  and  that  you 
do  and  perform,  or  cause  to  be  done  and  performed,  all  and  every  act 
or  acts,  thing  or  things  necessary  to  be  done  and  performed  in  the 
Premises.  'And  we  hereby  command  and  strictly  enjoin  all  and  every 
person  and  persons  to  whom  the  same  shall  lawfully  belong,  to  be 
aiding  and  assisting  you,  and  to  do  all  and  every  lawful  and  neces" 
sary  act  to  be  done  by  him  or  them  in  the  premises,  according  to  the 
purport,  true  intent,  and  meaning  of  these  presents,  and  of  the 
statutes  in  that  behalf  ;  and  how  you  shall  have  executed  this  writ 
make  known  to  our  Court  of  Queen's  Bench  {or  Common  Pleas)  at 

Toronto,  on  the day  of next,  and  have  then  there  this  writ. 

Witness,  &c. 

FORM  OF  A  MANDAMUS.    (6) 

To  the  Sheriff,  when  the  elections  of  all  the  members  of  any  Mmiicipa'' 

Corporation  have  been  adjudged  invalid,  and  requiring  others  to 

be  elected. 

Victoria,  &c. 

To  the  Sheriff,  &c.,  (o,s  in  the  last  (c)  precedent  to  the  asterisk,*  omit-  Form  of  mandar 
'  ,      ,        ,  ,       ,       .         ,         ,        ,    ,  ,        mua  to  Sheriff  for 

img  the  part  between  the  brackets,  ana  aaoptzng  the  plural  jorm,  then  new  election 

concluding  as  follows :)  And  that  you  do  every  act  necessary  to  be  done 

by  you  in  order  to  the  due  election  and  admission  of  mem  bers  of  the 

said  Corporation,  in  the  place  and  stead  of  the  persons  whose  elec- 

(a)  See  form  No.  23,  post  p.  660.     {b)  See  form  No.  24,  post  p.  660. 
(c)  The  word  'first'  is  probably  intended  here,  instead  of   'last.' 
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tions  have  been  so  declared  invalid  ;  and  we  hereby  command  and 
strictly  enjoin  all  and  every  person  and  persons  [continuing  as  in  the 
last  precedent  to  the  end). 
Witness,  &o. 

The  Form  of  writs  of  execution  for  costs  in  any  such 
case  may  be  as  follows  : 

FI.  FA.  AGAINST  DEFENDANT  FOE  RELATOR'S  COSTS,  (a) 


Form  of^.  fa. 
for  costs  agaiost 
defendant. 


upper  canada. 

Victoria,  &o. 

To  the  Sheriflf  of  the  County  of ; 

Greeting  : 

We  command  you,  that  you  levy,  or  cause  to  be  levied,  of  the 

goods  and  chattels  of  C.   D.,  late  of  [add  the  description  of  the 

Returninq  Officer,  wJiere  the  execution  is  against  him],  the  sum  of , 

which  hath  been  lately  adjudged  to  A.  B. ,  of  ,  in  our  Court  of 

Queen's  Bench  (or  Common  Pleas)  at  Toronto,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  for  his  costs  by  him 
laid  out  and  expended  in  the  prosecuting  of  a  certain  writ  of  sum- 
mons in  the  nature  of  a  quo  warranto,  issued  out  of  our  said  Court 

against  ,   at  the  relation  of  the  said  A.   B. ,  for  usurping  the 

office  of ,  in  our  of  ,  in  your  County  [add,  when  the 

Returning   Officer  is  a  party,    to  which  proceeding  the  said  •  was 

made  a  party],  and  Mhereof  the  said  G.  D.  [&c.]  is  [or  are)  convicted, 
as  in  our  said  Court  appears  of  record,  and  that  you  have  that  money 
before  our  Court  of  Queen's  Bench  [or  Common  Pleas)  at  Toronto, 

on  the  day  of Term,  to  satisfy  the  said  A.  B.   for  his  costs 

aforesaid,  and  have  you  then  there  this  writ. 

Witness,  &c. 

FI.  FA.  AGAINST  THE  RELATOR  FOR  THE  DEFENDANT'S 
COSTS.    (6) 


Form  of^.  fa. 
for  costs  against 
relator. 


upper  canada. 
Victoria,  &c. 

To  the  Sheriff  of  the  County  [or  United  Counties)  of . 

Greeting  : 
We  command  you,  that  you  levy,  or  cause  to  be  levied,   of  the 

goods  and  chattels  of  A.   B.,  late  of  ,  the  sum  of  ,  which 

hath  lately  been  adjudged  to  G.  D.,  of ,  in  our  Court  of  Queen's 

Bench  (or  Common  Pleas)  at  Toronto,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  for  his  costs  by  him  laid 

(a)  See  form  No.  25,  post  p.  661.     (b)  See  form  No.  26,  post  p.  661. 
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■out  and  expemled  in  hia  defence  upon  a  certain  writ  of  summons  in 
the  nature  of  a  quo  warranto,  issued  out  of  our  said  Court  against 
the  said  C.  D.,  upon  the  relation  of  the  said  A.  B.,  for  usurping  the 

■oflBce  of in  our of  ■ ,  in  your  County  (or  Counties)  ;  [if 

ihe  Seturninp  Officer  has  been  made  a  party,  add  here,  to  ivhich 
proceeding  E.  F.,  the  Returning  Officer  at  the  election  of  the  said 
•C.  D.  to  the  said  office,  was  made  a  party],  whereof  the  said  A.  B. 
is  convicted,  as  in  our  Court  appears  of  record  ;  and  that  yoii  have 

that  money  before  our  said  Court  at  Toronto,  on  the  day  of 

Term,  to  satisfy  the  said  C.  D.  for  his  costs  aforesaid,  and  have 

you  then  there  this  writ.  Witness,  &c. 

N.B. —  When  the  Returning  Officer  has  been  made  u.  party,  and  is 
.entitled  to  costs,  the  fieri  fcKias  must  be  framed  accordingly. 


Execiition  for  costs  can  only  be  issued  upon  a  final  judgment  in  the 
matter.     Tliere  appears    to   be   no    power   to    award   execution  to 
recover  costs  under  any  interlocutory  order  :  see  per  Patterson,  J.  A. 
Recjina  ex  rel.  Grant  v.  Coleman,  7  App.  R.  at  p.  626. 

16.  Contempts  in  disobeying  writs  of  summons,  cer-  contempts  to  b« 
iiorari,  mandainus,  or  other  process,  rule,  or  order  of  ""'''  ° 
either  Court,  or  of  any  Judge  thereof,  acting  in  the  exe- 
cution of  the  powers  conferred  by  the  statutes  12  Vict. 

cap.  81,  and  13  and  14  Vict.  cap.  64,  are  to  be  certified 
into  the  Court  from  which  the  writ  of  summons  issued, 
to  be  dealt  with  like  other  contempts  of  such  Court  in 
other  cases. 

17.  If  any  of  the  forms  given  in  the  foregoing  rules  I'orms  to  be 

-^  °  .  .        adapted  to  meet 

shall  not  be  found  adapted  to  a  case  which  may  arise  the  ciroumstan- 

^  *'  ce3  of  any  case. 

in  reference  to  proceedings  connected  with,  or  resulting 
from,  the  trial  of  the  validity  of  Municipal  elections, 
changes  are  to  be  made  therein  when  necessary,  at  the 
discretion  of  the  Judge  who  shall  try  and  determine 
the  case,  to  adapt  the  same  to  such  particular  case. 

18.  None  of  the  proceedings  which  shall  be  had  in  Proceedings  n.  t 

'  °  ,         .  to  fail  for  mere 

a,ny  case  for  trying  the  validity  of    any  election,   or  irregularities  not 

^  JO  J  J  affecting  the 

which  shall  follow  the  determination  thereof,  shall  be  merits, 
■set  aside,  or  held  void,  on  account  of  any  irregularity  or 
•defect  which  shall  not,  in  the  opinion  of  the  Court  or 
Judge  before  whom  the  objection  is  made,  be  deemed 
such  as  to  interfere  with  the  just  trial  and  adjudication 
of  the  case  upon  the  merits. 
G  3 
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Writ  cannot  be 
set  aside  for  a 
mere  irrei 


Co8t3— Tariff  of, 
prescribed. 


Proceedings  are  not  to  be  held  irregular  and  void  which  do  not 
interfere  with  the  just  trial  of  the  matter  on  the  merits  :  Hf-.fjlna  ex 
rel.  McManus  v.  FenjH.ion,  2  C.  L.  J.  N.  S.  19. 

Where  a  County  Court  Judge  had  set  aside  a  writ  which  had  been 
'°^  '^ .  granted  by  himself,  on  exceptions  taken  thereto  for  irregularity  ;  it 
was  held  that  he  had  power  to  take  that  course,  and  that  a  Superior 
Court  had  no  power  to  interfere  with  his  decision  :  Hegina  ex  rel. 
Grant  v.  Coleman,  8  P.  E.  497  ;  46  XJ.  C.  Q.  B.  175  ;  and  see  Eegina 
ex  rel.  O'Dicyer  v.  Leiois,  32  C.  P.  104.  But  the  Court  of  Appeal, 
although  affirming  the  decision  on  the  ground  that  the  matter  was 
not  appealable,  nevertheless  held  that,  after  a  quo  warranto  summons 
has  been  issued,  and  served,  it  cannot  properly  be  set  aside  tor  irre- 
gularity, but  must  be  disposed  of  on  the  merits  :  Begina  ex  rel.  Orant 
V.  Cuteman,  7  App.  E.  626. 

19.  Costs. — The  same  table  as  authorized  bj'  the 
fifteenth  rule  of  Hilary  Term  last,  and  any  disburse- 
ments necessarily  made,  and  not  allowed  for  in  the  said 
table,  may  be  taxed  according  to  the  table  of  fees 
generally  established  in  the  Court  in  which  the  pro- 
ceeding.s  shall  be  conducted. 

The  tariff  of  fees  prescribed  by  this  Sale  was  subsequently  super- 
seded by  Side  of  Michaelmas  term  1871,  35  Vict.,  which  established 
a  new  tariff.     See  post  p.  646. 

Costs,  discretion        ^°  co.5ts  are  to   be   awarded  against  a  person  duly  disclaiming, 
of  Judge  as  to.      unless  the  Judge  is  satisfied  that  such  party  consented  to  his  nomin- 
ation, or  accepted  the  office,  in  which  case  costs  shall  be  in  the  dis- 
cretion of  the  Judge.     In  all  oases  not  otherwise  provided  for,  costs- 
are  in  the  discretion  of  the  Judge  :  46  Vict.  u.  18,  ss.  203,  204. 

There  appears  to  be  no  means  of  enforcing  payment  of  interlocutory 
costs,  unless  they  be  ordered  to  be  paid  by  the  final  judgment  in  the 
matter  :  see  per  Patterson,  J  .A. ,  Eegina  ex  rel.  Orant  v.  Coleman, 
7  App.  E.  at  p.  626. 

Where  a  new  election  is  ordered,  the  relator  is  prim&  fade  entitled 
to  costs  against  the  defendant :  Eegina  ex  rel.  Eoss  v.  Eautal,  2  C.L.J. 
N.  S.  160  ;  Eegina  ex  rel.  Kirh  v.  Asselstine,  1  U.  C.  L.  J.  49.  So- 
also  when  the  relator  is  declared  entitled  to  the  seat  in  consequence 
of  defendant's  disqualification  :  Eegina  ex  rel.  Eichmond  v.  Tegart,  7 
U.  C.  L.  J.  128. 

But  the  Judge  may  refuse  to  order  a  party  to  pay  costs,  when  it  is 
not  shown  that  he  participated  in  the  improper  conduct  for  which  an 
election  is  set  aside  :  Begina  ex  rel.  Davis  v.  WiUon,  3  U.  C.  L.  J. 
165  ;  and  see  Eegina  ex  rel.  Swan  v.  Bowat,  13  U.  C.  Q.  B.  340  ;. 
Eegina  ex  rel.  Gnrdanier  Perry,  3  U.  C.  L.  J.  90. 
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When  the  relator  was  an  officer  of  the  Corporation,  though  success-  Costs— when  re- 
ful,  costs  were  refused  -.  Regina  ex  ret  McMuUen  v.  DeLisle,  8  U.  C.  of  the  corporation- 
L.  J.  291  ;  Regina  ex  rel.  Brine  v.  Booth,  9  P.  E.  452. 

A  defendant  who  had  acted  in  good  iaith,  but  was  held  to  be  dis-  Decisions  as  to 
qualified,  was  ordered  to  pay  costs  :  Regina  ex  rel.  Rollo  v.  Beard, 
3  P.  R.  357  ;  In  re  Charles  v.  Lewis,  2  0.  L.  Ch.  R.  171,  177. 

But  where  a  defendant  through  the  improper  decision  of  the  clerk 
of  a  Council,  was  declared  entitled  to  a  seat,  and  accepted  office,  and 
was  sworn  in  without  having  interfered  with  the  decision  of  the 
clerk,  or  otherwise  misconducted  himself,  though  his  election  was 
set  aside,  no  costs  were  awarded  against  him  :  Regina  ex  rel. 
McManus  v.  Ferguson,  2  0.  L.  J.  N.  S.  19. 

Where  a  returning  officer  was  added  as  a  party,  and  was  acquitted  Returning 
IT,  1  ,     ,  ,         ,  ,    .  ,  Offloer,  coststo, 

and  discharged,  and  the  relator  s  statement  not  being  strictly  correct,  and  against, 

the  relator  was  ordered  to  pay  the  officer  his  costs  ;   Regina  ex  rel.  ^^^'^  ordered. 

Hawhe  v.  Hall,  2  C.  L.  Ch.  R.  182. 

A  returning  officer  will  not  usually  be  ordered  to  pay  costs,  even 
though  his  conduct  be  in  some  particulars  irregular,  if  his  motives 
were  pure,  and  his  conduct  free  from  corruption  or  partiality  = 
Regina  ex  rel.  Mc  Vean  v.  Graham,  7  U.  C.  L.  J.  125  ;  Regina  ex 
rel.  Ooupland  v.  Webster,  6  U.  C.  L.  J.  89  ;  Regina  ex  rel.  Arnott  v. 
Marchant,  2  U.  C.  L.  Ch.  R.  189. 

Where  the  returning  officer  acted  honS-fide,  and  the  defendant  pro- 
cured a  written  legal  opinion  to  be  sent  to  him,  by  which  means  he 
obtained  the  seat,  the  costs  of  making  the  returning  officer  was  or- 
dered to  be  paid  by  the  defendant :  Regina  ex  rel.  Pomeroy  v.  Wat- 
son, 1  U.  C.  L.  J.  48. 

Where  the  returning  officer  has  acted  improperly  at  the  defendant's 
instance,  both  he  and  the  defendant  may  be  ordered  to  pay  the  rela- 
tor's costs  :  Regina  ex  rel.  Acheson  v.  Donoghue,  15  U.  C.  Q.  B. 
454. 

But  a  returning  officer  who  received  illegal  votes,  not  on  the  assess. 
ment  rolls,  was  ordered  to  pay  costs  :  Regina  ex  rel.  Johnston  v. 
Murney,  5  U.  C.  L.  -J.  87  ;  and  see  Regina  ex  rel.  Mitchell  v.  Rankin, 
2  C.  L.  Ch.  R.  161 ;  Regina  ex  rel.  Totten  v.  Benn,  4  U.  C.  L.  J.  262  ; 
Regina  ex  rel.  Corbett  v.  Jull,  5  P.  R.  41. 

Costs  will  not  always  be  awarded  against  an  unsuccessful  relator  '  Unsuccessful  re- 
Regina  ex  rel.  Crozier  v.   Taylor,  6  U.  C.  L.  J.  60 ;  Regina  ex  rel.  ^^rilr^iX^^y^^ 
Armor  v.  Coste,  8  C.  L.  J.  290  ;  Regina  ex  rel.  Piddington  v.  Riddell,  costs. 
4  P.  R,  80. 

A  by-law  passed  by  a  township  council  levying  money  to  pay  the  By-law  to  pay 
costs  of  a  contested  election  is  illegal,  and  will  be  quashed  with  costs  :  ^1™'^;°^,']°,",^^^' 
In  re  Bell  v.  Manvers,  2  C.  P.  507  ;  3  C.  P.  400. 
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tariff  of  costs  in  contested  municipal  election 
proceedings. 

The  costs  taxable  under  Rule  M.  T.  1871,  35  Vict., 
are  as  follows :— (See  32  U.  C.  Q.  B.  211.)  (a) 

CLERK  IN  CHAMBERS. 

$  u. 
Tariff  of  costs  in    Yot  each  fiat  granted  by  a  Judge  for  a  writ  of  Quo  Warranto 
contested  mum-                   ,          -^  -,       r  ^  n  nr. 

cipal  election  or  for  a  Rule  of  Court 0  oU 

"^^^^^  For  every  summons 0  25 

For  every  order 0  50 

For  filing  each  paper     0  07 

Taking  affidavit     0  20 

For  maliing  up  each  final  judgment  of  the  Judge  and  return- 
ing the  same  into  Court 1  00 

Copies  of  papers,  per  folio  of  100  vrords 0  10 

Every  search,  if  not  more  than  two  terms 0  10 

"  "       if  exceeding  two  terms  and  not  more  than  four  0  20 

"  "       if  exceeding  four  terms  or  a  general  search  ....  0  50 

ATTORNEY. 
Instructions — To  apply  for  a  writ  of  summons  or  defend  against    2  00 
Statement— Oi  grounds  of  complaint,  including  fair  copy   ...     2  00 
Affidavits — Whether  special  or  common,  per  folio  of  100  words     0  20 

Recognizance — Drawing    1  00 

Attendances,  Special — At  Chambers,  for  writ  of  summons,  to 

serve  writ,  upon  the  argument,   or  to  hear  judgment ....     1  00 
Attendances,  Common — All  other  attendances,   not  mentioned 

as  special,  each 0  50 

Writs — Preparing  Writ  of  Summons,  Writ  of  Certiorari,  Man- 
damus, Trial,  or  Writ  of  Execution,  each 1  00 

Fee  on  each  writ   1  00 

Notices — Indorsement  on  writ  of  summons,  every  other  in- 
dorsement upon  writ,  when  req^uired  to  be  made,  and  all 

common  notices,  each 0  50 

Copies — Of  statement  or  other  papers  and  documents,  when 
required  to  be  made  or  served,  half  the  amount  allowed 
for  the  original,  and  where  no  specific  sum  is  allowed, 
then  copies  of  papers  required,  or  which  may  be  directed 
to  be  made,  furnished  or  served,  to  be  allowed  per  folio  of 

100  words   0  10 

Issues — When  directed  to  be  tried,  preparing  same 1  00 

(a)  This  tariff  is  not  superseded  by  the  tarifif  of  the  Supreme 
Court  of  10th  September,  1881  :  Regina  ex  rel.  Wilmot  v.  Fallcener ; 
Regina  ex  rel.  Buck  v.  Husband,  before  Queen's  Bench  Divisional 
Court,  21st  November,  1884. 
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Disbursements — Postages  actually  paid  ;  mileage  when  it  is 
necessary  to  employ  parties  to  serve  writs,  papers,  &o., 
the  actual  number  of    miles  travelled  to  perform   the 

service,  per  mile   0  10 

(The  affidavit  must   state  the  number  of  miles  actually 
travelled,  and  also  that  the  charge  has  been  paid. ) 

N".  B. — No  instructions  to  be  allowed  nor  attendances  to 
swear  affidavits. 

Instructions  for  briefs  as  in  ordinary  oases. 

Briefs,  per  folio  of  original  matter,  when  necessary 0  20 

Briefs,  per  folio  of  copy,  when  necessary    0  10 

COUJSrSEL. 

Fee — For  argument  upon  the  return  of  the  writ  of  summons. 

If  argued  by  counsel 10  00 

To  be  increased  at  the  discretion  of  the  Judge,  according  to 

^he  importance  of  the  case,  to  not  exceeding 20  00 

CLERKS  OF  THE  CROWN  AND  PLEAS  AND 
THEIR  DEPUTIES. 

(As per  Statute  S7  &  28  Vict,  c  B.) 

For  taking  recognizance 0  50 

For  signing  and  sealing  each  writ 0  30 

For  each  Order  or  Rule  of  Court   0  50 

For  filing  each  paper   0  10 

Copies  of  papers,  per  folio  of  100  words 0  10 

COMMISSIONER. 

For  taking  recognizance 0  50 

Swearing  each  affidavit 0  20 

Witnesses,  Jurors,  Sheriff,  and  other  officers,  the  same  fees  and 
allowances  as  for  similar  services  at  nisi  prius,  and  in  the  Courts  of 
Queen's  Bench,  and  Common  Pleas. 

(Signed)         Wm.  B.  Richards,  0.  J. 

John  H.  Hagarty,  C.  J.,  C.  P, 
Jos.  C.  Morrison,  J. 
Adam  Wilson,  J. 
John  W.  Gwynne,  J. 
Thomas  Galt,  J. 
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FORMS  OF  PROCEEDINGS 

IH" 

CONTESTED  MUNICIPAL  ELECTIONS,  (a). 


No.  1. — Fo7^m  of  Statement  of  the  Relator. 

IN  THE  HIGH  COURT  OF  JUSTICE. 


The  statement  and  relation  of  ,  of  ,  -who,  complaining 

that ,  of  (here  inserting  the  names  and  additions  of  all,  if 

mjore  than  one  person),  hath  (or  have)  not  been  duly  elected,  and  hath 
or  have)  unjustly  usurped  and  still  doth  (or  do)  usurp  the  office  of 

,  in  the  Town  of (or  Township  of ,  as  the  case  may  be), 

in  the  County  (or  United  Counties)  of ,  under  the  pretence  of  an 

election  held  on ,  at ,  in  the  said  County  (or  United  Coun- 
ties) [and  (when  it  is  claimed  thxt  the  relator,  or  the  relator  and 
another,  and  others  ought  to  have  been  returned)  that  (here  name  the 
party  or  parties  so  entitled)  was  (or  were)  duly  elected  thereto,  and 
■ought  to  have  been  returned  at  such  election],  and   declaring  that 

he  the  said  relator  hath  an  interest  in  the  said  election  as  a  , 

states  and  shews  the  following  causes  why  the  election  of  the  said 

to  the  said  office  should  be  declared  invalid  and  void.     [And 

(when  so  claimed)  the  said (naming  the  party  or  paiiies)  be  duly 

elected  thereto.  ] 

Mrst — That  (for  example)  the  said  election  was  not  conducted 
according  to  law,  in  this,  that,  &c. 

Second — That  the  said   was  not  duly  or  legally  elected  or 

xeturned,  in  this,  that,  &c. 

TAirrf— That,  &c. 

Signed  by  the  relator  in  person  or  by  C.  D.  his  attorney. 

Note — Where  the  intention  of  the  relator  is  to  impeach  the  elec- 
tion as  altogether  void,  in  which  event,  as  the  office  cannot  be  claimed 
for  any  other  or  others,  the  portion  of  the  above  and  succeding  forma 
relating  thereto  should  be  omitted. 

(a)  The  forms  given  in  the  foregoing  rules  require  sundry  verbal 
alterations,  in  consequence  of  the  change  effected  by  the  Judicature 
Act  in  the  name  of  the  Court,  &c.  ;  it  has  therefore  been  deemed 
advisable  to  reprint  the  forms,  shewing  the  alterations  necessary. 
When  the  proceedings  are  taken  before  the  Judge  of  a  County  Court, 
the  following  forms  will  need  corresponding  alterations. 
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No.  2. — Form  of  Affidavit  of  Relator  to  be  Written 
at   the  Foot   of  Statement,   (a) 

€oNNry  OF )        I,  A B ,  of  the of  ,   in  the 

To  Wit  (    County  of  ,   [addition)  make  oath  and   say  : 

1.  I  am  the  relator  above  named. 

2.  I  believe  the  several  grounds  which  are  set  forth  in  the  above 
statement  against  the  validity  of  the  election  therein  mentioned  are 
well  founded. 

Sworn,  &o. 


No.  3. — Form  of  Recognizance. 

IN  THE  HIGH  COURT  OF  JUSTICE. 
DIVISION. 

Ontario,  County  {or  United  Counties)  of  .     Be  it  remembered, 

that  on  the day  of ,  in  the  year  of  our  Lord  one  thousand 

■eight  hundred  and ,  before  me, ,  of ,  Chief  Justice  of  &c. , 

{or  a  Justice,  or  a  Commissioner  for  taking  bail  in  Her  Majesty's  High 

Court  of  Justice  for  Ontario, )  cometh  ,  of   ,  and  ,  of 

,  and  acknowledge  themselves  severally  and  respectively  to  owe 

to ,  of [here  inserting  the  name  or  names  of  the  person  whos 

election  is  complained  against),  as   follows,    that  is  to  say,   the  said 

• ,  the  sum  of  two-hundred  dollars,   and  the  said  and  

the  sum  of  one-hundred  dollars  each,  upon  condition  that  if  the  said 

■ do  prosecute  with  efifeot,  the  writ  of  summons  in  the  nature  of 

a  5«o  warranto  to  be  issued  on  an  order  or  fiat  to  be  made  at  the  in- 
stance and  upon  the  relation  of  the  said ,  against  the  said  , 

to  shew  by  what  authority  he  [or  they)  the  said claims  [or  claim) 

to  be  [liere  stati  the  office  so  claimed)  and  why  he  [or  they)  the  said 

should  not  be  removed  therefrom  [and  [where  so  claimed  by  the 

relator)  why  he  the  said  relator  [or  the  party  or  parties  entitled)  should 
not  be  declared  duly  elected,  and  be  admitted  to  the  said  office]  ; 

and  if  the  said ,  do  pay  to  the  said all  such  costs  as  the  said 

Court  or  the   Judge  presiding  in  Chambers,  at  the  City  of  Toronto, 
in  the  County  of  York  shall  direct   in  that  behalf,  then  this  recogni- 
zance to  be  void,  otherwise  to  remain  in  full  force. 
Taken  and  acknowledged  the  day  and    ) 
year  first  above  mentioned.  > 

Before  me,         .  \ 

[a)  A  copy  of  the  foregoing  affidavit  and  statement  must  be 
annexed  to  the  motion  paper,  form  No.  5  post.  In  addition  to  this 
affidavit,  a  further  affidavit,  or  affidavits,  of  the  relator  or  other 
person,  must  be  filed,  setting  forth  fuUy  and  in  detail,  the  facts  and 
circumstances  relied  on  in  support  of  the  application,  see  Bule  2. 
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No.  4. — Form  of  Affidavit  of  Justification. 

IN  THE  HIGH  OOUKT  OF  JUSTICE. 
DIVISION. 

I,  A B ,  of  &c. ,  one  of  the  sureties  in  the  recognizance- 

hereto  annexed,  make  oath  and  say  as  follows  : 

1.  I  am  a  freeholder  {or  householder  as  the  case  may  he),  residing- 
at,  &c. 

2.  I  am  -worth  property  to  the  amount  of  one  hundred  dollars  over 
and  above  -what  "will  pay  all  my  just  debts  \if  hail  in  any  other  action 
add  and  for  every  other  sum  for  -which  I  am  now  bail.  ] 

3.  I  am  not  bail  in  any  other  action  or  proceeding  [if  so,  except  for 

E.  F.  at  the  suit  of  G.  H.  in  the Court  of  &c. ,  in  the  sum  of 

&c.,  setting  out  all  cases  in  which  the  deponeiit  is  hail). 

4.  And  I,  C D — r— ,  also  one  of  the  sureties  in  the  recognizance 

hereunto  annexed,  make  oath  and  say  as  follows  : 

5.  I  am  a  freeholder,  &o.  (proceed  as  ahove). 

Sworn  by  the  above  named  deponents, 

A B and  C D ,  severally,  I 

before  me,  at  the of  ,  this  V  (Signatures  of  deponents) , 

day  of ,  A.D.  18 . 

{Signature  of  Commissioner), 

A  Commissioner,  &c. 


No.  5. — Form  of  Motion  Paper  for  Writ,  (a) 

IN  THE  HIGH  COimT  OP    JOSTIOE. 
DIVISION. 

Motion  on  behalf  of  Her  Majesty  the  Queen,  upon  the  relation 

of for  a  writ  of  summons  calling  upon to  shew  by  what' 

authority  he  {or  they)  the  said  {proceed  as  infollowinq  form.) 

Signature  of  Counsel. 

Counsel  for  relator. 
Dated  this day  of ,  18 — . 


(a)  To  this  motion  paper  must  be  annexed  a  copy  of  the  statement, 
and  affidavit  of  the  relator.     See  forms  No.  1  and  2. 
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No.  6. — Form  of  a  Judge's  Fiat   Ordering  a    Writ 
to  Issue. 

IN  THE  HIGH  COUKT  OF  JUSTICE. 

DIVISION. 

Upon  reading  the  statement  of  ,  of ,  in  the  County  of 

,  complaining  of  the  undue  election  and  usurpation  of  the  office 

of  ■ ,  by  [and  (if  so  stating]  that  the  said  (relator  or 

other  person  named)  was  (or  were)  duly  elected,  and  ought  to  have 
been  returned  to  the  said  office] ,  and  upon  reading  the  affidavits  filed 
in  support  of  the  said  statement,  and  also  upon  reading  the  recog- 
nizance of  the  said ,  and  sureties  therein  named,  and  the  same 

being  allowed  as  sufficient,  I  do  order  that  a  writ  of  summons  do 

issue,  calling  upon  the  said (the  party  wjwse  election  is  complained 

of)  to  show  by  what  authority  he  (or  they)  the  said  (the  party 

whose  election  is  complained  of)  now  exercises  or  enjoys  (or  exercise 
and  enjoy)  the  said  office  [and  why  (if  so  claimed)  he  (or  they)  the 

said  ■ should  not  be  removed  therefrom,  and  the  said (relator 

or  other  person  or  persons  named)  ^should  not  be  declared  duly  elected, 
and  be  admitted  thereto.  ] 

Dated  this day  of ,  18 — . 

Note — If  by  rule  of  Court,  the  above  form  should  be  modified 
accordingly. 


No.  7. — Form  of  Writ  of  Summons. 

ONTABIO. 

ViCTOKiA,  by  the  Grace  of  God,  &c. 
To ,  of ,  &o.,  in  the  County  (or  United  Counties)  of  .. 

We  command  you  (and  each  of  you)  that  you  (and  each  of  you)  be 
and  appear  before  the  Chief  Justice  of  the  Queen's  Bench,  or  the 
Chancellor  of  Ontario,  or  the  Chief  Justice  of  the  Common  Pleas, 
or  other  Justice  of  our  High  Court  of  Justice  for  Ontario,  presiding  in 

Chambers,  at  the  Judges'  Chambers  in  the Division  of  our  said 

Court,  in  our  City  of  Toronto,  on  the  eighth  day  after  the  day  on 
which  you  shall  be  served  with  this  writ,  then  and  there  to  answer 
and   show   to  such  Chief  Justice,   Chancellor,   or  Justice  by  what 

authority  you  claim  to  use,  exercise,  or  enjoy  the  office  of  , 

which  office,  upon  the    relation  of    ,    having,    as   he   says,    an 

interest  in  the  election  to  the  said  office  as  a ,  we  are  informed 

that  you  have  usurped  and  do  still  usurp  [and  that  (if  so  claimed)  the 

said  (relator  or  party  or  parties  mentioned)  was  (or  were)  and 

should  have  been  declared  duly  elected  and  admitted  thereto],  and- 
22 
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further  to  do  and  receive  all  those  things  which  our  said  Chief 
Justice,  Chancellor,  or  Justice,  shall  thereupon  order  concerning 
the  premises. 

Witness  the  Honourable ,  Chief  Justice  of  the ,  [or  Chan- 
cellor of  Ontario,]  and  President  of  our  said  Court,  at  Toronto,  this 
day  of ,  18 — ,  and  in  the  . year  of  our  reign. 


No.  8. — Form  of  Notice  to  he  indorsed  on,  or  annexed 
to  the  Writ  of  Summons. 

IN  THE  HIGH  COURT  OP  JUSTICE, 
DIVISION. 

The  Queen  upon  the  relation  of ,  against . 

To and  ,  named  in  the  within  (or  annexed)  writ  of  sum- 
mons. 

The  within  [or  annexed)  writ  of  summons  has  been  issued  at  my 
instance  and  relation  ;  and  a  statement  concerning  the  premises, 
whereof  a   copy  is  hereunto  annexed,   is  filed  in  the  office  of  the 

Registrar  of  the  Division  of   this  Court   (or  with  the  Clerk  in 

Chambers  at  the  City  of  Toronto),  together  with  affidavits  supporting 
the  same  ;  and  the  names  and  additions  of  the  deponents  to  the  said 
affidavits  are  hereunder  written.  And  you  are  served  with  the  said 
writ  of  summons  to  the  intent  that  you  do  appear  and  answer  as 
therein  commanded,  or  otherwise  judgment  will  be  given  against 
you  by  your  default,  and  your  election  to  the  therein  mentioned 
office  will  be  declared  invalid,   and  you  will  be  removed  therefrom 

[and  the  said (the  relator,  or ,  the  party  or  parties,  if  any, 

alleged  to  he  entitled)  therein  named,  be  declared  duly  elected,  and 
will  be  admitted  thereto  in  your  place.  ] 

A.  B.,  in  person, 

or  by 
C.  D.,  his  Attorney. 

The  above  mentioned  deponents  are  : 

,  of . 

,  of . 


No.  9. — Form  of  Writ  of  Summons  to  a  Returning 
Officer. 

ONTAEIO. 

Victoria,  by  the  Grace  of  God,  &c. 

Whereas,  upon  the  relation  of ,  in  our  High  (!!ourt  of  Justice, 

Division,     it    hath  been    ordered  that    a  writ    of    summons 

should  issue  to ,  to  show  by  what  authority  he  (or  they)  claims 
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•or  exercises  {or  claim  or  exercise)  the  office  of .     And  whereas 

it  appears  to  our  Justices  of  our  High  Court  of  Justice,  before  whom 
the  said  writ  hath  been  made  returnable  {or  as  the  case  may  he),  that 

you  were  the  Returning  Officer  by  whom  the  said hath  (or  have) 

been  returned  as  duly  elected  to  the  said  office,  and  that  it  is  proper 
you  should  be  made  a  party  to  the  proceeding  aforesaid  :  These  are 
therefore  to  summon  you  to  be  and  appear  before  the  Chief  Justice, 
of  the  Queen's  Bench,  or  the  Chancellor  of  Ontario,  or  the  Chief 
Justice  of  the  Common  JPleas,  or  other  Justice  of  our  High  Court  of 
Justice  for  Ontario,  presiding  in  Chambers,  at  the  Judges'  Chambers 

in  and  for  the Division  of  our  said  Court  in  our  City  of  Toronto, 

on ,  then  and  there  to  answer  such  matters  and  things  as  shall 

-then  and  there   be   objected   against   you,  and   further   to   do   and 
receive  all  those  things  which  said  Court  or  said  Justice  shall  there- 
upon order  concerning  you  in  the  premises. 
Witness,  &c. 


No.  10. — Form  of  Minute  of  the  Bay  of  Service  to  he 

Written  on  the  Summons. 

Served  this day  of ,  18 — . 

(Signature  of  "party  serving). 


No.  11. — Form   of  Affidavit  of  Service  of   Writ    of 
Summons,  &c. 

IN  THE  HIGH   COITRT  OF  JUSTICE. 
DIVISION. 

The  Queen  on  the  relation  of 

against 

C.  D. 

I of in  the ,  {addition),  make  oath  and  say, 

1.  That  I  did  on  the  day  of last  {or  instant  as  the  case 

may  he)  personally  serve  the  abovenamed  defendant  (or  defendants) 
with  the  annexed  writ  of  summons  by  delivering  to  him  {or  each  of 
them)  a  true  copy  thereof,  on  which  said  copy  was  indorsed  (or  to 
which  said  copy  was  annexed,  as  the  case  may  he)  a  written 
notice,  (a)  a  copy  whereof  is  hereto  annexed,  and  to  which  said  copy 
{or  copies  respectively)  of  the  said  writ  was  annexed  a  written  copy  of 
a  statement  of  the  above  named  relator,  (6)  a  copy  of  which  said  copy 
.of  statement  is  also   hereunto  annexed  ;  and  I  further  say,  that  the 

(a)  See  form  No.  8,  ante.  {h)  See  form  No.  1,  ante. 
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minute  (or  minutes)  of  the  said  service,  {or  services)  written  on  the 
Baid  writ  of  summons,  was  [or  were)  so  written  by  me  within  twenty- 
four  hours  after  such  service. 

Sworn   before  me  at  the  of  — 

in  the  county  of this day  of  — 

j^  X>.  18 .  ^(Signature    of  deponent.), 

( Signature  of  Commissioner), 

A  Commissioner,  &c.  ^ 


No.  12. — Form  of  Appearance  hy  a  Defendant  to  he 
indorsed  on  the  hack  of  the  Relator's  Statement 
attached  to  the  Motion  Paper.     (See  R.  4-) 

The  within  named  0.  D.,  &c.,  appears,  (in  person  or  by  attorney, 
OS  the  case  may  he)  to  answer  the  grounds  of  objection  to  his  election, 
which  are^stated  within. 

Signature  0/  Defendant,  or  his  Attorney, 


No.  13. — Form  of  Appearance  hy  a  Returning  0  fixer 
to  he  indorsed  on  the  hack  of  the  Relator's 
Statement  attached  to  the  Motion  Paper.  (See- 
R.6.) 

The  within  named  E.  F.  appears  (in  person  or  by  attorney  as  the 
case  may  be)  to  answer  the  grounds  of  objection  to  his  conduct  in. 
reference  to  the  election  which  are  stated  within. 

(Signature  of  Returning  Officer,  or  his  attorney. ) 


No.  14. — Form  of  Disclaimer  before  Writ  Served,  (a) 

I,  A.  B.  do  hereby  disclaim  all  right  to  the  oflSce  of  [Township 
Councillor,  or  as  the  case  may  he  [for  the  [Township  of,  or  as  the  case 
may  be]  and  all  defence  of  any  right  I  may  have  to  the  same. 

(Signature  of  party  disclaiming. ) 
Dated  this,  &c. 

To  the  Clerk  of  the  Corporation  of 


(a)  See  ante  Rule  11  note. 
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No.  15. — Form  of  Disclaimer  after  Writ  Served. 

TN  THE  HIOH  COURT  Or  JUSTICE. 

DIVISION. 

(Or  other  Court  in  which  proceedings  are  pending.) 

The  Queen  on  the  relation  of 

against 

C.  D. 

I,  C.  D.,  upon  whom  a  writ  of  summons  in  the  nature  of  a  quo 
warranto  has  been  served  for  the  purpose  of  contesting  my  right  to 
the  oiEce  of  [Township  Councillor  or  as  -the  case  may  be\  for  the 

[Township  of ,  in  the  County  of ,  or  as  the  case  may  be] 

do  hereby  disclaim  the  said  office  and  all  defence  I  may  have  to  any 
right  to  the  same 

(Signature  of  party  disclaiming. ) 
Dated  this day  of ,  &c. 

To  the  Clerk  of  the  Corporation  of 

If  the  proceedings  are  pending  in  the  High  Court  then  add,  and  to 
the  Clerk  of  the  Judge's  Chambers  at  Osgoode  Hall,  Toronto. 

Or  if  Oie  proceedings  are  pending  in  a  County  Court  then  add,  and  to 
the  Judge  of  the  County  Court  of  the  County  of 


No.  16.— Form  of  Writ  of  Trial. 

[L.  S.]    YiCTORiA,  by  the  G-race  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  defender  of  the  Faith. 

I  To  the  Judge  of  the  County  Court  of  the  County  of , 

Greeting  : 

Whereas,  upon  the  trial  of  the  validity  of  an  election  of  

chosen  upon  the •  day  of   • ,   to  be for  the  Township  of 

(or  as  the  case  may  he),  in  the  County  of  ,  and  which  elec- 
tion hath  been  complained  of  by  E.  F. ,  as  the  relator,  alleging  (as 
thecasemay  be),  that  he  himself ,  [or  that  he  and  C.  D. ,  &;o.,  or  that  C. 
D.,  &c.,  was  (or  were)  duly  elected,  and  ought  to  have  been  returned,] 
it  hath  become  material  to  ascertain  whether  (here  state  concisely  the 

issues  to  he  tried) ;  and  whereas  it  is  desired  by ,    our  Chief  Justice 

of  ,   (or  Chancellor  or  Justice  of  our   High  Court  of  Justice,) 

before  whom  the  same  is  pending,  that  the  truth  of  such  matters  as 
aforesaid  may  be  found  by  a  jury  :  We  do,  therefore,  pursuant  to  the 
statute  in   such    case,  made    and  provided,  command  you,  that  by 

twelve  good  and  lawful  men  of  the  County   of ,   who  are  in  no 

wise  akin  to  the  said  E.  F.,  the  relator  in  the  said  case,  or  to  the 
said  (the  other  party  or  parties,  naming  him  or  them),  and  who  shall 
be  sworn  truly  to  try  the  truth  of  the  said  matters,  you  do  proceed 
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to  try  the  same  accordingly  ;  and  when  the  jury  shall  have  given 
their  verdict  on  the  matters  aforesaid,  we  command  you  that  you 
do  forthwith  make  known  to  onr  said  Chief  Justice  {or  Chancellor  or 
Justice)  what  shall  have  been  done  by  virtue  of  this  writ,  with  the 
finding  of  the  jury  hereon  indorsed. 

Witness  the  Honourable ,  Chief  Justice  of and  President 

of  our  said  Court,  at   Toronto,  this   day  of  ,   in  the  

year  of  our  reign. 


No.  17. — Form  of.  Indorsement  of  Verdict  thereon. 

I  hereby  certify  that  on  the  day  of ,  before  me,  L.  M., 

Judge  of  the  County  Court  of  the  C'ounty  [or  United  Counties)  of 

,  came  as  well  the  within  named  relator  as  the  within  named 

{the  other  party  or  parties)  by  their  attorneys  {or  as  the  case  may  be), 
and  the  jurors  of  the  jury,  by  mfe  duly  summoned  as  within  com- 
manded, also  came,  and  being  sworn  to  try  the  matters  wihin  men- 
tioned on  their  oath,  said  that,  &c. 


JUDGMENTS. 


No.  18. — Form  of  Judgment  in  favour  of  the  Relator. 

IN  THE  HIGH  COURT  OF  JUSTICE. 
DIVISION. 

The  Queen  on  the  relation  of . 

against . 

Be  it  remembered,  that  on  the  day  of  ,  in  the  year  of 

our   Lord   one   thousand   eight  hundred  and  ,  at  the  Judges' 

Chambers  in  the  City  of  Toronto,  before  me,  ,  Chief  Justice  of 

the  Queen's  Bench  {or  Common  Pleas  or  Chancellor  of  Ontario  or  one 
of  the  Justices  of  the  High  Court  of  Justice),  came  as  well  the  above 

named  relator  by ,  his  attorney,  as  the  above  named  ■ by  his- 

{or  their)  attorney,  and  service  of  the  writ  of  summons  hereunto 
annexed  having  been  duly  proved  upon  affidavit,*  and  upon  the  said 
day  and  upon  other  days  thereafter,  at  his  Chambers  aforesaid,  having 
heard  and  read  the  statement  and  proofs  of  the  said  relator,  touchmg 

and  concerning  the  usurpation  by  him  alleged  against  the  said  

of  the  oflSce  of  ,  in  the  said  writ  of  summons  mentioned  [and 

{if  so)  the  election  of  {the  party  or  parties  named)  thereto],  and  the 

answers  and  proofs  of  the  said  ;  and  having  heard  the  said 

parties  by  their  counsel  {or  as  the  case  may  be),  and  upon  due  con- 
sideration of  all  and  singular  the  premises,  now,  that  is  to  say,  thi» 
day  of ,  in  the  year  aforesaid,  I  do  adjudge  and  determine : 
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First — That  the  said  relator  lad,  at  the  time  of  his  making  his 
aforesaid  complaint,  an  interest  iu  the  election  to  the  said  office  of 
as  a ■. 

Second — That,  &c. 

Third— Tha.t,  &o. 

Fourth — That  the  said hath  {or  have)  usurped,  and  doth  {or 

do)  still  usurp  the  said  office,  and  that  he  {or  they)  be  removed  there- 
from [or  that  the  election  of to  the.  said  office  was  void,  and 

that  he  {or  they)  be  removed  therefrom  {as  the  judgment  may  be)  ]  . 
And  that  the  said  relator  {or  the  said  [naming  the  party  or  parties 
whose  election  is  affirmed,  when  he  or  they  are  adjudged  to  be  entitled 
to  the  said  office}  was  {or  were)  duly  elected  thereto,  and  ought  to 
have  been  returned,  and  is  {or  are)  entitled  in  law  to  be  received 
into,    and   to   use,   exercise,  and  enjoy  the  said  office  :    And  I  do 

adjudge   and   determine   that  the  said  do  not  in  any  manner 

concern  himself  {or  themselves)  in  or  about  the  said  office,  but  that 
he  {or  they)  be  absolutely  forejudged  and  excluded  from  further 
using  or  exercising  the  same,  under  pretence  of  the  said  election 
[and  further,  that  the  said  {naming  the  relator  or  parties  whose 
election  is  affirmed)  be  {or  be  respectively)  admitted  to  the  said  office 
in  his  {or  their)  place  or  places]  :  And  I  do  further  order,  adjudge, 

and  determine,  that  the  said  relator  do  recover  against  the  said  

his  costs  and  charges  by  him  in  and  about  the  said  relation  and  the 
prosecution  thereof  expended,  to  be  taxed  in  the  said  Conrt.      (a) 

All  which  the  said  writ  of  summons,  and  the  said  judgment,  and 
the  statements,  answers,  and  proofs  of  the  said  relator  and  of  the 

said ,  and  all  other  things  had  before  me  touching  the  same,  I 

do  hereby  certify  and  deliver  into  the  said  Court,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

(Signature  of  Judge). 


No.  19. — Form  of  Judgment  for  Defendant. 

{Proceed  as  in  the  foregoing  form  to  the  *) 

Thereupon  now  at  this  day,  that  is  to  say,  on  the day  of 

aforesaid,  at  the  Judges'  Chambers  at  Toronto  aforesaid,  all  and 
singular  the  relation  and  proofs  of  the  said  relator,  and  the  answers 
and  proofs  of  the  said  being  seen  and  fully  understood,  I  do- 
consider  and  adjudge  that  the  said  office  of  so  claimed  by  him 

{or  them)  the  said be  allowed  and  adjudged  to  him  {or  them)  ; 

that  the  said  ■ be  dismissed  acd  discharged  of  and  from  the 

premises  above  charged  upon  him  {or  them) ;  and  also  that  he  {or  they) 
the  said do  recover  against  the  said  relator  his  {or  their)  cost* 

(a)  See  form  to  be  added  when  costs  are  taxed  infra  No.  20. 
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by  him  {or  them  respectively)  laid  out  and  expended  in  defending 
himself  {or  themselves)  in  this  behalf.  All  which,  &o.,  {as  in  the 
judgment  Jbr  the  relator),     (a) 


No.  20. — Form  to  he  added  to  Judgment  when  costs 
are  taxed. 

Afterwards,  that  is  to  say,  on  the  day  of  ,  in  the 

year  of  the  reign  of  our  Lady  the  Queen,  cometh  the  said ,  and 

prayeth  that  his  {or  their)  said  costs,  so  as  aforesaid  adjudged  to  him 
{or  them),  be  taxed  and  assessed  according  to  the  form  of  the  statute 

in  such  case  made  and  provided,  and  the  said  costs  of  the  said  , 

in  and  about  his  {or  their)  prosecution  {or  defence)  aforesaid,   [and 

{when  the  Returning  Officer  is  a  party)  of  the  said  ,  in  and  about 

his  defence  aforesaid],  so  as  aforesaid  adjudged  to  him  {or  them),  are 
now  here  accordingly  taxed  and  assessed  as  follows,  that  is  to  say, 

the  costs  of  the  said at  the  sum  of  [and  the  costs  of  the 

said {when  Returning  Officer  entitled  thereto),  at  the  sum  of ], 

and  the  said in  mercy,  &o. 


EXECUTIONS. 


No.  21. — Form  of  a  Writ  of  Mandamus  to  a 
Corporation. 

To  remove  the  person  or  persons,  being  less  than  the  whole  number  of 
members  of  any  Municipal  Corporation  whose  election  is  adjudged 
invalid,  and  to  admit  the  person  or  persons  adjudged  lawfully 
elected. 

ViOTOKIA,   &,c. 

To  the  Corporation  of (the  Town,  Township,  or  City)  of . 

Whereas  on  the  day  of ,  in   the  year  of  our  Lord  one 

thousand  eight  hundred  and ,  at  the  Judge's  Chambers  in  the 

City  of  Toronto,  before ,  Chief  Justice  of  the  Queen's  Bench  {or 

Common  Pleas,  or  the  Chancellor  of  Ontario,  or  one  of  the  Justices  of 
our  High  Court  of  Justice  for  Ontario),  it  was  by  the  said  Chief 
Justice,   (or  Chancellor,  or  Justice)  adjudged  and  determined  that 

,  of    — ,  had   usurped,   and  did  then  usurp,  the  office   of 

[and  that was  {or  were)  duly  elected  thereto,  and  ought  to  have 

been  returned,  and  was  {or  were)  entitled  in  law  to  be  received  into, 
and  to  use,  exercise  and  enjoy  the  said  office],  all  which  has  by  the 

(a)  See  next  form  when  costs  are  taxed. 
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said  Chief  Justice  (or  Chancellor  or  Juatice)  been  duly  certified  into 

our  High  Court  of  Juatice Division,  pursuant  to  the  statute  in 

that  behalf.  Now,  we,  being  willing  that  speedy  justice  be  done  in 
this  behalf,  as  it  is  reasonable,  command  that  the  said  {the  person 
or  persons,  naming  him  or  them,  whose  election  has  been  declared 
iuvalid)  do  not  in  any  manner  concern  himself  [or  themselves)  in  or 
about  the  said  oflBoe,  but  that  he  (or  they)  be  absolutely  forejudged, 
removed,  and  excluded  from  further  using  or  exercising  the  same, 
under  pretence  of  his  (or  their)  election  thereto. '  [And  we  do  fur- 
ther command  that  the  said  (the  person  or  persons,  naming  him  or 
them,  w?io  has  or  have  been  adjudged  lawfully  elected)  be  forthwith 
admitted,  received  and  sworn  into  the  said  office,  to  use,  exercise  and 
enjoy  the  same.]  And  we  do  hereby  command  you,  and  every  ot  you, 
to  obey,  observe,  and  do  all  and  every  act,  matter,  and  thing  that  may 
be  necessary  on  the  part  of  you  or  any  of  you  in  the  premises,  accord- 
ing to  the  purport,  true  intent,  and  meaning  of  these  presents,  and  of 
the  statutes  in  that  behalf,  and  that  you  make  known  to  our  High 

Court  of  Justice Division  at  Toronto,  on  the  day  of , 

how  this  writ  shall  have  been  executed. 
Witness,   &c. 


No.  22. — Form  of  a   Writ  of  Mandamus  to  a 
Corporation. 

When  neither  the  election  of  the  person  or  persons  (less  than  the  whole 
number  of  members  of  the  Municipal  Corporation)  who  has  or 
have  been  returned,   nor  the  person  or  persons  claimed  to   be  re- 
turned is  or  are  held  valid,  and  for  a  new  election. 
Victoria,  &c. 

To  the  Corporation  of ,  and  to  any  Returning  Officer  or  other 

person  or  persons  to  whom  it  shall  of  right  belong  to  do  any  act 
necessary  to  be  done,  touching  the  election  hereinafter  commanded 
to  be  held. 

Whereas  (as  in  the  last  precedent  to  the  asterisk,  omitting  the  part 
between  the  brackets,  and  then  proceed  as  follows :)  And  we  do  further 
command  that  you  the  said  Corporation,  and  any  Returning  Officer 
or  other  person  or  persons,  or  such  of  you  to  whom  the  same  shall  of 
right  belong,  that  you  do,  pursuant  to  and  according  to  the  statute 
in  that  behalf,  cause  an  election  to  be  as  speedily  held  as  shall  be 
lawful,  for  the  election  of  a  person  (or  persons)  in  the  place  or  stead 

of  the  said ,  who  has  (or  have)  been  removed  as  aforesaid  ;  and 

that  you,  or  such  of  you  to  whom  the  same  doth  of  right  belong,  do 
administer  to  the  person  (or  persona)  who  shall  be  so  elected  the 
oath  (or  oaths),  if  any,  in  that  behalf  by  law  directed  ;  and  that  you 
admit,  or  cause  to  be  admitted,  such  person  (or  persons)  so  elected 

23 
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into  the  said  office,  and  that  you,  the  said  Corporation,  do  shew  how 

this  writ  shall  have  been  executed  to  our  High  Court  of  Justice 

Division  at  Toronto,  on  the day  of . 

Witness,  &o. 


No.  23. — Form  of  a  Writ  of  Mandamus  to  the  Sheriff. 

Where  the  election/!  of  all  the  members  of  any  Mtmicipal  Corpora- 
tion have  been  adjudijcxl  invalid,  and  for  the  admisaion  of  those 
adjudged  to  have  been  legally  elected. 

ViCTOEIA,    &c. 

To  the  Sherifif  of  the  County  {or  United  Counties)  of , 

Greeting  ; 

Whereas  [the  same  as  in  the  form  No.  21  to  the  end  of  the 
words     "  adjudged   and   determined,"  then    say)    that  the   election 

(or   elections)    of   all   the   members  of   the  Corporation   of   , 

returned  as  elected  at  the  election  (or  elections)  of  members  of  the 
said  Corporation  held  (describing  the  time  or  times  and  place  and 
places  of  such  election  or  elections)  was  (or  were)  invalid  or  void  in  law, 
and  that  (naming  them  all)  had  usurped  (proceeding  as  in  form 
Ifo.  SI,  adopting  the  plural  fofm,  to  the  asterisk,  and  then  as 
follows :)  And  we  do  hereby  further  command  you  the  said  Sheriff, 
that  you  do,  pursuant  to  the  statute  in  that  behalf,  admit  or  return 

and  swear  into,  or  cause  the  said  (naming  the  person  adjudged 

to  have  been  duly  elected)  to  be  forthwith  admitted  or  returned,  and 
sworn  into  the  said  office,  to  use,  exercise,  and  enjoy  the  same,  and 
that  you  do  and  perform,  or  cause  to  be  done  and  performed,  all  and 
every  act  or  acts,  thing  or  things  necessary  to  be  done  and  performed 
in  the  premises.  And  we  hereby  command  and  strictly  enjoin  all 
and  every  person  and  persons  to  whom  the  same  shall  lawfully 
belong,  to  be  aiding  and  assisting  j'ou,  and  to  do  all  and  every  law- 
ful and  necessary  act  to  be  done  by  him  or  them  in  the  premises, 
according  to  the  purport,  true  intent,  and  meaning  of  these  presents, 
and  of  the  statutes  in  that  behalf  ;  and  how  you  shall  have  executed 

this  writ  make  known  to  our  High  Court  of  Justice  Divisou  at 

Toronto,  on  the day  of  next,  and  have  you  then  there 

this  writ. 

Witness,  &c. 


No.  24. — Form  of  Mandarnus  to  the  Sheriff. 

When  the  elections  of  all  the  members  of  any  Municipal  Corporation 
have  been  adjudged  invalid,  and  reqtiiriyig  others  to  be  elected. 

ViCTOKIA,  &c. 

To  the  Sheriff,  &.O.,  (as  in  the  form  No.  21  to  the  asterisk,  omitting 
the  part  between  tlie  brackets,  and  adopting  the  pktral  form,  then  con' 


Contested  Municipal  Elections — Forms.  661 

eluding  as  follows  :)  And  that  you  do  every  act  necessary  to  be  done 
by  you  in  order  to  the  due  election  and  admission  of  members  of  the 
said  Corporation,  in  the  place  and  stead  of  the  persons  whose  elec- 
tions have  been  so  declared  invalid  ;  and  we  hereby  command  and 
strictly  enjoin  all  and  every  person  and  persons  (continuing  as  in  the 
last  precedent  to  the  end). 
Witness,  &c. 


No.  25. — Form   of  Fi.   Fa.   Against  Defendant    for 
Relator's  Costs. 

ONTABIO. 

ViCTOBIA,  &C. 

To  the  Sheriff  of  the  County  of ; 

Gbebting  : 

We  command  you,  that  you  levy,  or  cause  to  be  levied,  of  the 

goods  and  chattels  of  C.  D.,  late  of  [add  the  description  of  the 

Returning  Officer,  where  the  execution  is  against  him],  the  sum  of , 

which  hath  been  lately  adjudged  to  A.  B. ,  of ,  in  our  High  Court 

of  Justice,  •  Division,  at  Toronto,  according  to  the  form  of  the 

statute  in  such  case  made  and  provided,  for  his  costs  by  him  laid  out 
and  expended  in  the  prosecuting  of  a  certain  writ  of  summons  in  the 

nature  of  a  qtu>  warranto,  issued  out  of  our  said  Court  against  , 

at  the  relation  of  the  said  A.  B.,  for  usurping  the  office  of  ,  in 

our of •,  in  your  County  [add,  when  the  Returning  Officer  is  a 

party,  to  which  proceeding  the  said  was  made  -•  party],  and 

whereof  the  said  CD.  [&c.  ]  is  [or  are)  convicted,  as  in  our  said  Cour* 

appears  of  record,  and  that  you  have  that  money  before  our  

Division  of  our  said  Court,  at  Toronto,  aforesaid,  and  have  you  then 
there  this  writ. 

Witness,  &c. 


No.  26. — Forvfb  of  Fi.  Fa.  against  the  Relator  for  the 
Defendant's  Costs. 

ONTARIO. 
ViCTOKIA,  &C. 

To  the  Sherifif  of  the  County  {or  United  Counties)  of . 

Greeting  : 

We  command  you,  that  you  levy,  or  cause  to  be  levied,  of  the 

goods  and  chattels  of  A.  B.,  late  of  ,  the  sum  of  ,  which 

hath  lately  been  adjudged  to  C.  D.,  of  ,  in  our  High  Court  of 

Justice,  Division,  at  Toronto,  according  to  the  form  of  the  sta- 
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tute  in  such  case  made  and  provided,  for  his  costs  by  him  laid  out 
and  expended  in  his  defence  upon  a  certain  writ  of  summons  in  the 
nature  of  a  quo  warranto,  issued  out  of  our  said  Court  against  the 
said  C.  D..  upon  the  relation  of  the  said  A.  B.,  for  usurping  the 

office  of in  our of ,  in  your  County  {or  Counties)  ;  \if 

the  Returning  Officer  has  been  made  a  party,  add  here,  to  which 
proceeding  E.  P.,  the  Returning  Officer  at  the  election  of  the  said 
C.  D.  to  the  said  office,  was  made  a  party],  whereof  the  said  A.  B. 
is  convicted,  as  in  our  Court  appears  of  record  ;  and  that  you  have 

that  money  before  the Division  of  our  said  Court  at  Toronto, 

immediately  after  the  execution  thereof,  to  satisfy  the  said  0.  D. 
for  his  costs  aforesaid,  and  have  you  then  there  this  writ. 

Witness,  &o., 

iV.  B. —  When  the  Returning  Officer  has  been  made  a  party,  and  is 
entitled  to  coats,  the  fieri  facias  must  be  framed  accordingly. 


Dominion  Elections— Rules  of  Q.  B.— 1.  66S 


IN  THE  QUEEN'S  BENCH. 


GENEEAL  EULES 

FOR  THB  TEIAL  Off 

CONTROVERTED   ELECTIONS 

OF  MBMBERS  OP  THE 

HOUSE    OF   COMMONS, 

Made    under    and    by    virtue    of    the  Act    of    the    Dominion    of 

Canada    passed  26th   May,   A.    D.    1874  being  the 

"  Dominion  Conteovertbd  Elections  Act,  1874." 

13th  FEBRUARY,  1875. 
(36  Q.  B.  441). 


1.  On  the  presentation  of  an  Election  Petition,  there  ^o^^^gj'?'""™ 
shall  be  left  with  the  Clerk  of  the  Court,  a  copy  thereof,  S™ig  oaoer. 
to  be  sent  to  the  Returning  Officer  under  section  8  of 
the  Act. 

Section  8  is  as  follows  :  "  On  the  presentation  of  the  petition,  the  clerk  of  Court 
Clerk  of  the  Court  shaU  send  a  copy  thereof  by  mail  to  the  Return-  '„, pS"^  t"  toe 
ing  Officer  of  the  Electoral  District  to  which  the  petition   relates.  Returning- 
who  shall  forthwith  publish  the  same  in  such  Electoral  District.'' 
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Clerk  of  Court  in 
the  Kegistrar. 


The  Clerk  of  the  Court  here  referred  to,  is  the  Registrar  of  the 
Court  of  Appeal,  or  of  the  particular]  Division  of  the  High  Court  of 
Justice,  in  which  the  petition  is  filed  ;  see  Chy.  Ord.  618  ante 
J.  A.  s.  87.  A  petition  cannot  be  filed  in  the  ofiSce  of  a  Local 
Registrar,  Deputy  Registrar,  or  Deputy  Clerk  of  the  Crown,  Re 
Prescott  Election,  9  P.  R.  481.  The  petitioner  should  deposit  with 
the  Clerk,  the  proper  postage  to  defray  the  transmission  of  the  copy 
of  the  petition  to  the  Returning  Officer.  The  cost  of  pubHoation  of 
the  petition  by  thp  Returning  Officer  under  sec.  8,  ss.  8  is  to  be 
borne  by  the  petitioner  see  Rule  12  post. 


It  is  only  upon  petition  under  the  Act  that  the  Courts  of  Justice 


■-Court  taB  only 

jurisdiction  e     v-.  ,-. 

upon  petition        can  act :  an  application  for  a  mandamus  to  a  .Judge  of  a  County  Court 

to  proceed  with  a  recount  of  votes  under  41  Vict.  c.  6  s.   14  (D,)  was 


Security  for 
costs  to  be  given 
by  petitioner  by 
deposit  of  $1,000 
with  Cleric  of 
■Court. 


Payment  to  Ac- 
countant held 
su£Bcient. 


Effect  of  dissolu- 
i:ion  of  Parlia- 
ment, on  pay- 
ment out  of 
-deposit. 


therefore  refused,  i?e  Centre  Wellington  Election,  44  Q.  B.  132. 

Security  for  Costs — At  the  time  of  the  presentation  of  the  peti- 
tion $1000  is  to  be  deposited  with  the  Clerk  of  the  Court  as  security 
for  costs.  This  sum  stands  as  security  to  any  witness  summoned  on 
petitioner's  behalf ;  to  the  member  elected  whose  election  or  return  is 
complained  of ;  and  to  the  Returning  Officer  if  his  conduct  is  com- 
plained of,  37  Vict.  c.  10,  s.  8  ss.  4  (D).  The  deposit  must  be 
made  in  gold  coin,  or  Dominion  notes,  lb.  sub-s.  6.  The  Clerk  of  the 
Court  is  to  give  a  receipt  for  the  deposit.  Under  the  Act  of  1873 
where  the  petition  was  filed  against  the  return  of  two  members  for 
the  same  constitutency  it  was  held  that  it  was  only  necessary  to  give 
the  same  security  in  amount  as  upon  a  petition  against  one,  Re 
Hamilton  Election,  10  C.  L.  J.  N.  S.  170. 

Where  the  petition  was  filed  in  the  Court  of  Chancery,  the  pay- 
ment of  the  deposit  to  the  Accountant  under  Chy.  Ord.  618 
was  held  valid,  although  the  account  had  been  opened  only  in  the 
name  of  the  particular  election,  and  not  headed  "Dominion  Contro- 
verted Elections  Account  of  the  Court  of  Chancery, "  Re  North  Torh 
Election,  Hodg.  749. 

When,  pending  the  petition.  Parliament  is  dissolved  before  the  hear- 
ing, the  petition  drops,  and  the  Court  will  order  the  deposit  to  be 
returned  to  the  petitioner.  Carter  \,  Mills,  9  L.  R.  C.  P.  117,  but 
when  Parliament  was  dissolved  after  a  decision  dismissing  the  peti- 
tion with  costs,  and  after  the  Judges'  report  had  been  mailed  to  the 
Speaker,  but  before  it  reached  his  hands,  it  was  held  that  the  dissolu- 
tion did  not  deprive  the  respondent  of  his  right  to  tax  his  costs 
Marshall  v.  James,  9  L.  R.  C.  P.  702. 


ne*To°be*"°en  Name  of  Attorney.— The  petitioner  is  also  on  filing  his  petition 


ney  to  be  given,      ,      „,        '       .       ".    .      '"  *"  ,  "  e,  «•«  j^^u^.,™^ 

■"      7  employed.   ™  "^^  ^  notice  giving  the  name  of  some  person  entitled  to  practice  as 


if  any  t 
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an  attorney,  or  whom  he  authorizes  to  act  as  agent,  or  stating  that  he 
acts  for  himself,  and  in  either  case  giving  an  address  for  service  of 
papers,  seeposi  Rule  9. 

2-  An  Election  Petition  shall  contain  the  following  Election  petition 

»  —Form  of. 

statements  : — 

1.  It  shall  state  the  right  of  the  Petitioner  to  peti- 
tion within  section  7  of  the  Act. 

2.  It  shall  state  the  holding  and  result  of  the  Elec- 
tion, and  shall  briefl}'  state  the  facts  and  grounds  relied 
on  to  sustain  the  prayer. 

The  persons  entitled  to  file  an  Election  petition  under  section  7  are  :  Petitioner— who 

may  be. 

1.  "Some  person  who  had  a  right  to  vote  at  the  Election  to  which 

the  petition  relates  ;  or 

2.  A  candidate  at  such  Election." 

It  does  not  appear  necessary  that  the  petitioner  should  have 
actually  voted,  or  even  tendered  his  vote.  The  statute  simply 
requires'  that  he  should  have  had  a  right  to  vote,  or  that  he  should 
have  been  a  candidate. 

For  form  of  petition  see  post  Rule  5. 

Where  a  petition  claims  the  seat,  and  the  Judge  at  the  trial  decides  Decision  of  Judge 

that  the  candidate  for  whom  the  seat  is  claimed  was  duly  elected,  awarding  seat 
,       ,      .  .        .    ^  ^  '   when  final, 

the  decision  is  final,  and  no  petition  can   oe  subsequently  presented 

against  his  return  :      Waygood  v.  James,  4  L.  E.  C.  P.  361. 

Ths  Judicature  Act,  s.  87,  provides  "nothing  in  this  Act  or  in  the  petition  entitled 

schedule  hereto  affects  or  is  intended  to  a6fect,  the  practice  or  pro-  1?  '?.'S\<'??'*,?/ 

'  r  r        Justice  held  valid 

cedure  in  criminal  matters,  or  matters  connected  with  the  Dominion 

Controverted  Elections,  or  proceedings  in  the  Crown  or  Revenue  side 
of  the  Queen's  Bench,  or  Common  Pleas,  Divisions."  Notwithstand- 
ing this  section  it  has  been  held  by  the  Supreme  Court,  that  a  petition 
styled  in  one  of  the  Divisions  of  the  High  Court  of  Justice  is  not 
irregular  :  Mitchell  v.  Cameron,  8  S.  C.  R.  126;  19  C.  L.  J.  240, 
overruling  Re  North  York  Election,  Paterson  v.  Mulock,  32  C.  P. 
458,  to  the  contrary. 

The  Dominion  Act  conferring  jurisdiction  to  try  Election  petitions  Dominion  Act 
on  the  Court  of  Common  Pleas  was  held  not  to  be  ultra  vires  of  the  Miction  on  Pro- 
Dominion  Parliament  :  Re  Niagara  Election,  29  C.  P.  261 ;  Re  South  ™«»'  C™''*  *.'' 
■^  *  *  try  election  petl- 

Ontario  Election,  and  Re    West  Hastings  Election  lb.   270,  and  see  tions  held  valid. 
Valin  V.  Langlois,  3  S.  C.  R.  1. 
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mrtdldlntoplra-  3-  The  Petition  shall  be  divided  into  paragraphs,  each 
graphs,  4o.  q£  which,  as  nearly  as  may  be,  shall  be  confined  to  a 
distinct  portion  of  the  subject,  and  every  paragraph 
shall  be  numbered  consecutively,  and  no  costs  shall  be 
allowed  of  drawing  or  copying  any  Petition  not  sub- 
stantially in  compliance  with  this  Rule,  unless  other- 
wise ordered  by  the  Court  or  Judge. 

ciudew^th  layer  ^-  '^^^  Petition  shall  conclude  with  a  prayer,  as  for 
i«  sSne'iby* '°  instance,  that  some  specified  person  should  be  declared 
petitioner.  duly  returned  or  elected,  or  that  the  Election  should 

be  declared  void,  or  that  a  return  may  be  enforced  (as 
the  case  may  be,)  and  shall  be  signed  by  all  the  Peti- 
tioners. 

Objection  to  An  objection  that  the  petition  was  not  signed  by  the  petitioner  and 

tion  ^cTnnot  be*''  *^**  ^^^  n.i>,me  was  used  maid  fide,  was  held  to  be  a  matter  of  fact  to 
disposed  of  eum-   be  tried,   and  one  which  could  not  be  disposed  of  summarily  on  a 
preliminary  objection  :     Re  North  Simcoe  Election,  Hodg.  617. 

5.  The  following  form,  or  one  to  the  like  efifect,  shall 
be  sufficient. 

In  the  Queen's  Bench. 

Form  of  petition.  "  The  Dominion  Controverted  Elections  Act,  1874," 
Election  of  a  Member  for  the  House  of  Commons  for 
(state  the  place)  holden  on  the         day  of         A.D. 

TV      •  •        £  n       J     \      The  Petition  of  A  of 
Dommion  oi  Canada,  1  ,   .     ^  ,     ,  -r.    ,► 

T)       •  £  r\  ^     •      f  or  01  A  01  and  of  B  oi 

Province  of  Ontario,   y 

rp       .,  .    r  ,  (as  the  case  may  be,} 

)  whose  names  are  subscribed. 

1.  Your  Petitioner  A  is  a  person  (or  if  more  than 
one,  say  Your  Petitioners  are  persons)  who  was  (or 
were)  duly  qualified  to  vote  at  the  above  election  (or 
claims  to  have  had  a  right  to  be  returned,  or  elected, 
at  the  above  Election,  or  was  a  candidate  at  the 
above  Election.) 
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2.  And  your  Petitioners  state  that  the  Election  was 
holden  on  the  day  of  A.D.  when 
AB,  CD,  and  EF,  were  candidates,  and  the  Eeturn- 
ing  Officer  has  returned  AB,  as  being  duly  elected. 

3.  And  your  Petitioners  say  that  (here  state  the  facts 
and  grounds  on  which  the  Petitioners  rely) 

Wherefore  your  Petitioners  pray  that  it  may  be 
determined  that  the  said  AB  was  not  duly  elected  or 
returned,  and  that  the  Election  was  void  {or  that  the 
said  EF  was  duly  elected,  and  ought  to  have  been 
returned,  [or  as  the  case  may  he). 

(Signed,)  A. 

B. 

Aa    to  time  within    which  petition   and  cross-petition   must   be  Time  for  present- 
presented,   and  further  aa  to  form  of  petition  :  see  37  Vict.  c.  10,  s.  "   ^°  ' '""' 
8  (D)  and  Valbi  v.  Langlois,  3  S.  C.  R.  90. 

The  entitling  of  the  petition   "In  the  Queen's  Bench,"  is  not  now  Entitling peti- 
gSsential,   a  petition  entitled  ' '  In  the  High  Court  of  Justice,  Queen's 
Bench  Divison,''  is   not  irregular  :   see  Sule  2  ante  and  Mitchell  v. 
Cameron  the^e  cited. 

As  to  the  time  within  which  the  trial  of  an  election  petition  is  to  Time  for  trial  of 
be  commenced  and  proceeded  with  :  see  37  Vict.,  c  10,  ss.  11-13  (D) 
and  38  Vict.  o.  10,  ss.  1,  2  (D). 

Whenever  three  months  have  elapsed  after  an  election  petition 
has  been  presented,  without  the  day  of  the  trial  being  fixed,  any 
elector  may  on  application  be  substituted  for  the  petitioner  on  such 
terms  as  may  seem  just  :  38  Vict.  c.  10,  s.  2  (D),  but  when  an  elector 
applied  to  be  substituted  after  the  lapse  of  six  months,  on  the  ground, 
that  a  collusive  bargain  for  the  withdrawal  of  the  petition,  and  a 
cross-petition,  had  been  made  between  the  petitioners  the  motion  was 
refused  the  Court  being  of  opinion  that  there  was  no  sufficient  evi- 
dence of  collusion ;  Re  Kingston  Election,  30  C.  P.  389,  and  see  37 
Vict.  e.  10  s.  55  (D). 

Notice  of  the  presentation  of  the  petition,  and  of  the  security,  ac-  Notice  of  peti- 
companied  by  a  copy  of  the  petition,  is  to  be  served  on  the  respondents  ''°°'  ?"•'  *°  *" 
within  five  days  after  the  day  on  which  the  petition  is  presented,   or  dent. 
within  the  time  prescribed  by  the  Act,  or  any  Rules  made  under 
the  Act,  or  within  such  longer  time  as  the  Court,  or  a  Judge,  may 
allow,  where  special  circumstances,  or  difficulty   in  efieoting  service 
proved.     Substitutional  service  may  be  authorized  when  necessary    substitutional 
37  Vict.  c.  10,  s.  9  (D)  and  see  Rule  15,  post.  service  may  be- 

oq  ordered. 
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Preliminary  ob-        PreliminarV  objections — Within  five  clays  after  service   of   the 
lections,  when  .  „,  ....         ,,  jj. 

to  be  presented,  notice  of  the  presentation  of  the  petition,  the  respondent  may  pre- 
sent in  writing  preliminary  objections,  setting  up  any  grounds  of 
insufficiency  against  the  petition,   or  the  petitioner,   or  against  any 

Objections  to  be    further  proceedings  on  the  petition.     These  objections  should  be  filed, 
filed,  hearing  of.  -^  °  ,,„,,,,,  ,-,•  mi  i  • 

and  a  further  copy  must  also  be  filed  for  the  petitioner.      Ihese  objec. 
Objectionsde-  ,      ,  ,  ,    ,.  ,     ^  ,      x,      ^        ^  t   j 

livered  after         tions  are  to  be  heard,  and  disposed  of  by  the  Court,  or  a  Judge,  m  a 

^Tot  Yoid.'^  ''"^'    summary  manner,  37  Vict.  ^.  10  s.  10  (D).  But  preliminary  objections 
delivered  after  the  lapse  of  the  five  days  are  not  void,  and  the  time 
j^cti'oMr'^e''n "    for  tlieir  delivery  may  be  extended  even  after  the  lapse  of  five  days, 
disallowed.  they  are  at  most  irregular  £o*7(i«cK  Election,  19  C.  L.  J.  233  ;  9  P.  K. 

485.  A  preliminary  objection  to  the  jurisdiction  of  the  Court  was 
disallowed  :  see  He  Niagara  Election,  29  0.  P.  261,  and  other  oases 
cited,  ante  in  note  to  Rule  2.  A  preliminary  objection  that  the 
petitioner  had  been  himself  guilty  of  corrupt  practices  was  disallowed; 
Be  South  Huron  Election,  29  0.  P.  301  ;  Be  North  Simcoe  Election, 
Hodg.  617  ;  Re  Cormoall  Election,  Hodg.  803.  Such  conduct  will 
not  disqualify  a  petitioner,  even  if  proved,  not  even  if  he  was  a 
Preliminary  candidate  :  Southampton  Cane,  1  O'M.  &  H.   221-225.     Preliminary 

disaUowed.  ^  °  objections  to  the  suificiency  of  the  statements  in  a  petition  regarding 
the  alleged  invalidity  of  certain  votes  in  favour  of  the  respondent, 
on  the  ground  of  the  voters  being  aliens  and  otherwise  not  properly 
qualified  ;  and  on  the  ground  of  the  payment  of  the  travelling  ex- 
penses of  voters  ;  and  on  the  ground  of  the  incorrectness  of  the  voters' 
lists,  and  the  refusal  of  the  returning  officer  to  receive  votes — were 
disaUowed  :  Re  North  Victoria  Election,  Hodg.  584.  Hiring  teams 
for  the  conveyance  of  voters  was  subsequently  declared  by  statute 
to  be  a  corrupt  practice,  37  Vict.  u.  9,  ss.  96,  98  (D) ;  Youn(j  v.  Smith, 
4  S.  C.  E.  494.  A  preliminary  objection  that  the  petitioner  was  not 
duly  qualified  to  vote  ;  and  one,  that  the  petition  was  not  signed  by 
the  petitioner,  but  that  his  name  was  used  mala  fide  by  other  per- 
sons ;  were  held  to  be  matters  of  fact  to  be  tried,  and  not  such  as 
could  be  disposed  of  in  a  summary  manner  on  a  preliminary  objec- 
tion :  Re  North  Simcoe  Election,  Hodg.  617. 

A  preliminary  objection  against  the  petitioner's  right  to  vote;  on 
the  ground  that  he  was  fraudulently  placed  on  the  assessment  roll, 
was  disallowed ;  and  also  a  preliminary  objection  that  the  petition 
was  filed  in  pursuance  of  a  champertous  bargain  entered  into  between 
the  petitioner  and  an  association  known  as  the  Liberal  Conservative 
Association  :  lb. 

An  election  was  held  in  1874,  under  the  Dominion  Act  of  1873,  at 
which  the  petitioner  and  the  respondent  were  candidates,  and  at 
which  the  respondent  was  elected.  His  election  was  subsequently 
avoided  on  petition  for  corrupt  practices  by  agents  without  the 
respondent's  knowledge  or  consent.  At  a  new  election,  held  under 
the  Dominion  Act  of  1874,  the  petitioner  and  respondent  were  again 
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candidates,  and  the  respondent  was  elected ;  thereupon  another 
petition  was  presented  charging  that  the  respondent  was  guilty  of 
corrupt  practices  at  this  last  election,  that  he  was  ineligible  by  reason 
of  corrupt  practices  at  the  former  election  ;  that  persons  reported 
guilty  of  corrupt  practices  at  the  former  election  trial  had  improperly 
voted  at  the  last  election,  and  claiming  the  seat  for  the  petitioner. 
It  was  held,  on  preliminary  objections,  1.  That  the  two  elections 
were  one  in  law,  although  held  under  different  statutes.  2.  That 
-the  respondent  was  not  disqualified  by  the  corrupt  practices  proved 
against  his  agents  at  the  first  trial.  ,S.  That  the  fact  of  persons 
having  been  reported  by  the  Judge  as  guilty  of  corrupt  practices 
at  the  former  election,  did  not  ipso  facto  disqualify  them  from 
voting  at  the  second  election.  The  report  not  being  as  to  them 
an  adjudication,  because  voters  are  not  parties  to  the  proceedings, 
but  that  evidence  of  corrupt  practices  by  a  voter  for  either  candi- 
date at  a  former  election  may  be  given,  and  upon  proof  thereof,  his 
vote  maybe  struck  off:  Se  Cornwall  Election,  Hodg.  647. 

A  preliminary  objection,  that  the'petitioner,  who  was  a  candidate,   Objection  to 
iad  not  a  sufficient  property  qualification,  was  overruled :  Be  North  petitioner  dis- 
Victorla  Mection,  Hodg.  584.    No  property  qualification  is  now  requi-  allowed, 
flite  :  37  Vict.  c.  9,  s.  20  (D. ) 

On  a   preliminary  objection   to  the  sufficiency  of  the   deposit,  it  preliminary 
appeared  that  the  petition  was  filed  in  the  Court  of  Chancery,  that  g^j^^jg^^y  of 
the  petitioner  tendered  a  Dominion  note  for  $1,000  to  the  Registrar  deposit  for  costs, 
of  the  Court,  who  refused  to  receive  it,  and  directed  it  to  be  paid  to 
-the  Accountant  of  the  Court,  which  was  accordingly  done  :  (see  Ghy. 
Ord.  618),  it  was  held  that  the  payment  had  been  properly  made,  and 
-the  objection  was  overruled  :  Ee  North  YorJc  Election,  Hodg.  749. 

Where  a  respondent's  preliminary  objections  have  been  overruled  o^fecHons'^over- 
he  cannot  insert  the  same  objections  in  his  answer ;  if  he  do,  they  ruled  cannot  he 

TviU  be  struck  out :  Be  North  Oxford  Election,  8  P.  K.  526.  respondent's 

answer. 
Where  the  respondent,  under  a  preliminary  objection,  sought  to   ^^^^^  ^j  prelimi- 
establish  bribery  against  the  petitioner  personally,  and  the  enquiry  nary  objections 
Tvas  not  concluded,  and  the  respondent  subsequently  consented  to  granted, 
his  election  being  avoided  on  the  ground  of  bribery  by  agents  with- 
out his  knowledge  or  consent,  he  was  ordered  to  pay  the  costs  of  the 
enquiry  on  the  preliminary  objection,  as  well  as  the  general  coats  of 
the  cause :  Re  South  Renfrew,   Hodg.  356. 

Appeals — An  appeal   lies   only   to  the   Supreme   Court :    see  38  Appeals,  how 

Vict.  c.   11,  s.   48    (D.)     No    appeal  lies  to  the   Court    of  Appeal 

from  the  decision  of  a  Court,  or  a  Judge,  upon  a  preliminary  objection  None  on  pre- 

r>      ,T  r,,  T,      .^^  liminary  objeo- 

m  a  Dominion  Election:  Re  Niagara  Election,  4  App.  R.  407;  nor  tions  unless 

ito  the  Supreme  Court:  Brassard  v.  Langevin,  2  S.  0.  R  317,  unless  '^'i'^o^^ "o p*e°ti?"' 

tion,  if  allowed. 
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Answer  to 
petition — when 
to  be  filed. 


When  petition  at 
i&sue. 


Time  of  trial, 
how  fixed. 


Evidence  not  to 
he  stated  in 


petition. 


the  decision  of  the  preliminary  objection  be  final  and  conclusive, 
and  puts  an  end  to  the  petition,  or  would,  if  the  objection  were 
sustained,  have  done  so  :  42  Vict.  o.  39,  s.  10,  (D.)  ;  i?e  Gloiicesler 
Ukction,  8  S.  C.  K  205. 

Answer  to  Petition — Within  five  days  after  the  decision  upon  the 
preliminary  objections,  if  presented  and  not  allowed,  or  on  the  expi- 
ration of  the  time  for  presenting  the  same,  if  none  be  presented,  the 
petitioner  may  file  a  written  answer  to  the  petition,  together  with  a, 
copy  thereof  for  the  petitioner  ;  but  whether  the  answer  be  filed  or 
not,  the  petition  is  to  be  held  to  be  at  issue  after  the  expiration  of 
the  time  for  filing  the  answer.  And  thereafter  upon  the  application 
of  either  party  the  Court  may  fix  the  time  and  place  of  trial :  see  37 
Vict.  c.  10,  s.  11  p.);  38  Vict.  c.  10,  ss.  1,  2  (D.)  Preliminary 
objections  overruled,  cannot  be  reiterated  in  the  answer  :  He  North 
Oxford  Election,  8  P.  E.  526. 

6.  Evidence  need  not  be  stated  in  the  Petition,  but 
the  Court  or  a  Judge  may  order  such  particulars  as  may 
be  necessary  to  prevent  surprise  and  unnecessary 
expense,  and  to  ensure  a  fair  and  effectual  trial  in  the 
same  way  as  in  ordinary  proceedings  in  the  Superior 
Courts  of  Common  Law,  and  upon  such  terms  as  to 
costs  and  otherwise  as  may  be  ordered. 


Effect  of  Kule. 


included  is 
inadmissible. 


This  Ride  does   not  preclude  the   statement   of  evidence  in  the 

petition,  it  renders  it  unnecessary  and  is  designed  to  discourage  the 

Whonpaiticulars  practice  :  Re  South  Oxford  Election,  Hodg.   238.     Where  particulars- 

ordcrcQ  CTidcDCS 

of  charges  not      S'l'e  ordered  to  be  delivered,  evidence  cannot  afterwards  be  given  of 

any  charges  not  included  in  the  particulars  delivered ;  but  the  Judge- 

at  the  trial  may  allow  an  amendment,  giving,  if  necessary,  time  to  the 

opposite  party  to  meet  the  charge:  Re  Stonnotit  Election,  Hodg.  21; 

Cahey's  vote,   Welland  Election,  Hodg.  47,  and  if  without  amendment 

evidence  have  been  given,  the  charge  cannot  be  relied  on  in  appeal : 

Re  South  Ontario  Election,  Hodg.  420  :  but  see  Be  Lincoln  Election,. 

Hodg.  489. 

Under  an  objection  that  the  persons  objected  to  were  not  owners,, 
tenants,  or  occupiers,  the  votes  cannot  be  objected  to  on  the  ground 
of  insufficient  assessment :  Re  South  Grenville  Election,  Hodg.  174-5, 
nor  can  insufficient  assessment  be  relied  on  under  an  objection  of 
non-ownership,  lb.  164-5. 

Where  the  seat  is  claimed  for  an  unsuccessful  candidate,  the  list  of 
votes  objected  to,  required  to  be  delivered  under  Rule  7  post, 
must  be  delivered  as  therein  prescribed ;  and  no  order  for  the  delivery 
of  such  particulars  is  necessary  :  Re  West  Elgin  Election,  Hodg.  223> 


List  of  votes 
olijfcted  to, 
when  to  be 
delivered. 
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The  petitioner  will  nob  be  ordered  to  deliver  partioulara  of  oases  of  Particulars  when 
which  he  has  no  knowledge,  and  which  can  only  he  ascertained  by  an 
examination  of  the  ballots,  lb.  But  particulars  will  be  ordered  of  the 
names,  places  of  abode,  and  additions,  of  persons  whose  votes  are 
alleged  to  have  been  rejected,  and  also  of  corrupt  practices  charged 
by  the  petitioner  against  the  respondent,  and  his  agents  :  Re  West 
Elgin  Election,  Hodg.  223  ;  Beal  v.  Smith,  4  L.  R.  C.  P.  145. 

On  a  charge  of  giving  spirituous  liquors  in  a  certain  tavern  on  pol- 
ling day,  during  polling  hours,  evidence  of  obtaining  liquor  during 
polling  hours  in  other  taverns  cannot  be  given  :  Re  South  Oxford 
Election,  Hodg.  243. 

Particulars  delivered   after  the   time  limited    for  their  delivery,  Particulars 

.  delivered  after 

out    not    objected    to,   cannot    be    rejected,  or    set  aside,    at    the  time  limited, 

trial.     An  application  for  that  purpose  must  be  made  in  Chambers,  j^'  °°*  objected 
before  the  trial ;  Re  North  Victoria  Election,    Hodg.  252,  when  both 
parties  go  into  evidence  on  a  charge  not  properly  set  out  in  the  par- 
ticulars, the  objection  to  its  omission  from  the  particulars  is  waived ; 
7?€  Lincoln  Election,  Hodg.  489. 

An  application  to  amend  particulars  by  adding  charges  of  corrupt  Amendment  of 
i-  ■     i.  4.U  J      i  11  J  i5  J.  particulars, 

practice  against  the  respondent  personally,  and  his  agents,  was  sup-  ivhen  refused. 

ported  by  an  affidavit  of  the  petitioner's  attorney,  that  persons  were 

employed  to  collect  information,  and  that  the   new  particulars  only 

came  to  his  knowledge  three  days  before  the  application,  but  it  was 

not  shown  that   the  petitioner  or  the  persons  employed  could   not 

have  given  the  information  sooner  ;  nor  was  it  sworn  that  the  charges 

were  believed  to  be  true,  nor  were  they  otherwise  confirmed,  and  the 

application  was  refused  :   Re  South  Norfolk  Election,  Hodg.  660. 

In  Dickson  v.  Murray,  19  C.  L.  J.  210,  the  particulars  were  ordered  oj™*  rticnltir"''' 
-to  be  delivered  eight  clear  days  before  the  trial.     As  to  form  of  order 
for  particulars  see  that  case. 

7.  When  a  Petitioner  claims  the  seat  for  an  unsuceess-  Petitioner 

claiming  seat 

ful  candidate,  alleging  that  he  had  a  majority  of  law-  ^"^jSrtr'^"' 

ful  votes,  the   party  complaining  of ,   and   the   party  deib^'=^Hst_°/^  ^^ 

defending,  the  Election  or  return,  shall  each,  six  days 

before  the    day  appointed   for  trial,  deliver  to   the 

Clerk  of  the  Court,  and  also  at  the  address,  if  any, 

given  by  the  Petitioners  and  Respondent,  {as  the  case 

may  he)  a  list  of  the  votes  intended  to  be  objected  to, 

and  of  the  heads  of  objection  to  each  such  vote,  and 

the  Clerk   of  the  Court  shall   allow  inspection,   and 

office  copies  of  such  lists  to  all  parties  concerned ;  and 
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no  evidence  shall  be  given  against  the  validity  o£  any 
vote,  nor  upon  any  head  of  objection  not  specified  in 
the  list,  except  by  leave  of  the  Court  or  a  Judge,  upon 
such  terms  as  to  amendment  of  the  list,  postponement 
of  the  inquiry,  and  payment  of  costs  or  otherwise,  as 
may  be  ordered. 

Order  for  Jfo  order  is  necessary  for  the  delivery  of  the  list  of  votes  ohieoted 

delivery  of  list  ^  ^  j 

unnecessary.         to,  as  required  by  this  Sule :  Re  West  Elgin  Election,  Hodg.  223. 

In  the  Common  Pleas  the  list  of  votes  intended  to  be  objected  to 
must  be  delivered  fourteen  days  before  the  trial :  see  Election  Sule, 
C.  P.  7. 

tatSn^to  8.  When  the  Respondent  in  a  Petition  under  the  Act, 

of'''e°ecti'o™of  "*''  complaining  of  an  undue  return,  and  claiming  the  seat 

?e°™r8  datoe™  ^°^  some  persou,  intends  to  give  evidence  to  prove 

i^'^traeih^r''iist  ^^'^^^  the  Elcction  of  such  person  was  undue,  pursuant 

of  votes  objected  ^^  ^j^^  gg^j^  section  of  the  Act,  such  Respondent  shall, 

six  days  before  the  day  appointed  for  trial  deliver  to 

the  Clerk  of  the  Court,  and  also  at  the  address,  if  any, 

given  by  the  Petitioner,  a  list  of  the  objections  to  the 

Election  upon  which  he  intends  to  rely.    And  the  Clerk 

of  the  Court  shall  allow  inspection  and  office  copies  of 

such  list  to  all   parties  concerned ;   and  no  evidence 

shall  be  given  by  a  Respondent  of  any  objection  to 

the  Election,  not  specified  in  the  list,  except  by  leave 

of  a  Judge  of  the  Court,  or  upon  such  terms  as  to 

amendment  of  the  list,  postponement  of  the  inquiry, 

and  payment  of  costs  as  may  be  ordered. 

KeBpondent  may       The  66th  section  is  as  follows  :   "  On  the  trial  of  a  petition  order 

show  election  of  ,,  .      .    ,  ....  ^ 

such  person  was  'Qis  Act,  complaimug  oi  an  undue  return,  and  claiming  the  seat  for 

""  "^'  some  person,  the  respondent  may  give  evidence  to  show  that  the. 

election  of  such  person  was  undue,  in  the  same  manner  as  if  he  had 

presented  a  petition  complaining  of  such  election." 

de°liver  Tuch  '^°  °^^^^  '^  necessary  for  the   delivery  of  the  list  of   objections 

ist  necessary.      referred  to  in  this  Utile  :  see  He  West  Elgin  Election,  Hodg.  223. 

In  the  Common  Pleas  the  list  of  objections  to  the  election  is 
required  to  be  dehvered  fourteen  days  before  the  trial ;  See  Election 
Rule,  0.  P.  8. 
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9.  With  the  Petition,  Petitioners  shall  leave  at  the  f'=""°°?f^'"    , 

'  leave  "witn  ClerK 

oflBee  of  the  Clerk  of  the  Court  a  writing,  signed  by  °J  ^ttorney™" 

them  or  on  their   behalf,  giving   the  name  of   some  tor'se"r,cf^r'^ 

person  entitled  to  practise  as  an  Attorney,  or  whom  peution*""* 

they  authorize  to  act  as  their  agent,  or  stating  that 

they  act  for  themselves  {as  the  case  may  be),  and  in 

either    case   giving   an    address  within    the    City   of 

Toronto,  at  which  notices  addressed  to  them  may  be 

left ;  and  if  no  such  writing  be  left,  or  address  given, 

then  all  notices  and  proceedings   may  be   given  and 

served  by  sticking  up  the  same  at  the  office  of  the 

Clerk  of   the  Court. 

The  notice  here  prescribed  ought  to  be  delivered  to  the  Clerk  of  Notice  to-be  in 
the  Court  in  duplicate,  one  copy  being  filed,  and  the  other  being    "'^  '°^  "' 
forwarded  to  the  Eeturning  Ofiicer  by  the  Clerk  of  the  Court,  aa 
prescribed  by  i?Mfe  12,  post. 

When  an  agent  is  subsequently  employed  he  must  leave  notice  of  When  agent  is 
his  appointment  with  the  Clerk  of  the  Court :  see  Rule,  49  post.  empfc^d"  notice 

to  be  given. 

10.  Any  person  returned  as  a  member  may,  at  any  Kespondent  may 
time  before,  or  after  presentation  of  a  petition  against  appdntirTg 

his  return,  send  or  leave  at  the  office  of  the  Clerk  of  f ""um^  or  ""^ 
the  Court,  a  writing  signed  by  him  or  on  his  behalf,  Ltentfon'to  M,t 
appointing  a  person  entitled  to  practise  as  an  Attor-  ™  p^'^^™- 
ney,  to  act  as  his  Agent,  in  case  there  should  be  a 
Petition  against  him,  or  stating  that  he  intends  to  act 
for  himself,  and  in  either  case  giving  an  address  within 
the  City  of  Toronto,  at  which  notices  may  be  left,  and 
in  default  of  such  writing  being  left  within  a  week  ^^  default,  pro- 
after  service  of  the  Petition,  notices  and  proceedings  ^^'vedbVportinl 
may  be  given  and  served  respectively,  by  sticking  up  '"  ''®°^- 
the  same  at  the  office  of  the  Clerk  of  the  Court. 

11.  The  Clerk  of  the  Court  shall  keep  a  book  or  books  S^ifto^rte? 
at  his  office,  in  which  be  shall  enter  all  addresses  and  if^^^^^'J^'^ 
names  of  Agents  given  under  either  of  the  preceding  """^^ "'  ^e™*^- 
rules,  which  book  shall  be  open  to  inspection  by  any 

person  during  office  hours,  without  payment  of  any  fee. 
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12.  The  Clerk  of  the  Court  shall,  upon  the  presenta- 

Clerkto  forward  ^    i       n      ■    • 

topy  of  petition,  tion  of  the  Petition,  forthwith  send  a  copy  of  the  Petition 

&o.,  to  Keturn-  ^■' 

ing  Officer.  to  the  Returning  OfScer,  pursuant  to  section  8  of  the 
Act,  and  shall  therewith  send  the  name  of  the  Peti- 
tioner's Agent,  if  any,  and  of  the  address,  if  any,  given 
as  prescribed,  and  also  the  name  of  the  respondent's 
agent,  the  address,  if  any,  given  as  prescribed,  and  the 
offlrer^ro^pub-  Returning  OfBeer  shall  forthwith  publish  thoise  par- 
lish  same.  ticulars  along  with  the  Petition.   The  cost  of  publication 

of  this  and  any  other  matter  required  to  be  published 
by  the  Returning  Officer,  shall  be  paid  by  the  Petitioner, 
or  person  moving  in  the  matter,  and  shall  form  part 
of  the  general  costs  of  the  Petition. 

Msdndid  ^*  1^-  '^^'^^  -^"^^^  ■"^^  rescinded  by  Rule  o£  Easter  Term,   44  Vict. 

(4  June,  1881),  post  p.  686. 

14.  This  Rule  was  rescinded  by  Rule  of  Easter  Term,   44  Vict. , 
(4  June,  1881),  po«<  p.   686. 


In  case  of 
evasion  of 


15.  In  case  ofevasion  of  service,  the  affixincj  in  a  con- 
orpetit?on,°sub-  spicuoiis  placc  iu  the  office  of  the  Clerk  of  the  Couit,  a 
may'be  lltowed.  notice  of  the  Petition  having  been  presented,  stating 
the  Petitioner,  the  Prayer,  and  the  fact  that  money 
has  been  paid  into  Court  as  secuiity  under  the  Act, 
shall  be  deemed  equivalent  to  personal  service  if  so 
ordered  by  a  Judge. 

S'TdirpS'^f      16.  All  claims  at  law  or  in  equity  to  money  deposited, 
jud^T""'  °'       O'^  *o  be  deposited  for  payment  of  costs,  charges,  and 
expenses  payable  by  the  Petitioners,  pursuant  to  sec- 
tion 8  of  the  Act,  shall  be  disposed  of  by  the  Court  or 
a  Judge. 

StTed'  t?"  '^^^  money  deposited  is  security  not  only  for  the  costs  of  respon- 

beneflt  ol.  dent,  but  also  of  any  witness  summoned  on  the  petitioner's  behalf  ; 

of  any  Returning  Officer  whose  conduct  is  complained  of  ;  and  of 

any  candidate  not   elected,  whose  conduct    is  complained  of  :   see 

3?  Vict.  0.  10,  s.  8,   ss.  4.  (D.) 
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17.  Money  so  deposited  shall,  if  and  when  the  same  is  ^^'^^'I'^^^^i^ 
no  longer  needed,  for  securing  payment  of  such  costs, 
.charges,  and  expenses,  be  returned  or  otherwise  dis- 
posed of  as  justice  may  require,  by  rule  of  the  Court 

■or  order  of  a  Judge. 

18.  Such  rule  or  order  may  be  made  after  such  notice  order  for  pay- 

«..,.  .  T  1  PI  n-  1  ment  out,  when 

01  intention  to   apply,  and   proof  that  all  just  claims  it  may  be  made, 
have  been  satisfied,  or  otherwise  sufficiently  provided 
for,  as  the  Court  or  Judge  may  require. 

19-  The  rule  or  order  may  direct  payment  either  to  "^''^^ent' 
the  party  who   deposited  the  same,  or  to  any  partj' 
entitled  to  receive  the  same. 

20-  Upon  such  rule  or  order  being  made  the  amount  cierk  to  pay 
may  be  paid  by  the  Clerk  of  the  Court.  ?o'o?d™'''' 

21.  The  Clerk  of  the  Court  shall  keep  a  book  open  to  ^e'*„'t°„f  ^p 
inspection  of  all  parties  concerned,  in  which  shall  be  deposit 
entered  from  time  to  time,  the  amount  and  the  Petition 

to  which  it  is  applicable,  which  book  may  be  inspected 
without  payment  of  any  fee. 

22.  The  Clerk  of  the  Court  shall  make  out  the  Elec-  oifust^o?*"" 
tion  list.  In  it  he  shall  insert  the  names  of  the  Agents  of  J^™™^  **" 
the  Petitioners  and  Respondent,  and  the  addresses   to 

which  notices  may  be  sent,  (if  any).  The  list  may  be 
inspected  at  any  time  during  office  hours,  and  shall  be 
put  up  for  that  purpose  on  a  notice  board  appropriated 
to  proceedings  under  the  said  Act,  and  headed,  "  The 
Dominion  Controverted  Elections  Act,  1874." 

23.  The  time  and  place  of  tlie  trial  of  each  Election  Time  and  place 

-t  of  trial,  how  to 

Petition  shall  be  fixed  by  the  Court,  and  notice  thereof  ^•^  notiflea. 
shall  be  given  in  writing  by  the  Clerk  of  the  Court,  by 
affixing  the  same   in  some  conspicuous  place  in  his 
•office,  sending  one  copv  by  the  post  to  the  address 
24 
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given  by  the  Petitioner,  another  to  the  address  given 
by  the  Eespondent  (if  any)  and  a  copy  by  the  post  to 
the  Sheriff,  fifteen  days  before  the  day  appointed 
for  the  trial :  the  Sheriff  shall  forthwith  publish  the 
same  in  the  Electoral  Division. 

Time  for  trial.  As  to  the  time  within  which  an  election  petition  is  to  be  tried,  see 

38  Vict.  c.  10,  ss.  1,  2,  (D.)  an  order  may  be  made  extending  the  time: 
Re  West  Middlesex,  Walker  v.  Rosk,  10  P.  R.  27. 

Whenever  three  months  have  elapsed  from  the  filing  of  a  petition 
without  a  day  for  the  trial  being  fixed,  any  elector  may,  on  applica- 
tion, be  subtituted  for  the  petitioner  on  such  terms  as  shall  be  just. 
Dismissal  of  peti-  38  Vict.  e.   10  s.   2  :  see  Re  Kingston  Election,  30  C.  P.  389.     Where 
cee'ding^  to°tri'S°    ^'^  months  have  elapsed  without  the  trial  having  been  commenced,  or 
the  time  extended,  the  respondent  may  move  to  dismiss  the  petition  : 
Change  of  place    see  Re  West  Middlesex,  Walker  v.  Ross,  supra.    Something  more  than 
mere   convenience  must  be  shown,  to  induce  the  Court  to  change 
the  place  of  trial   of  an   election  petition,   from  the    county  where 
the  election   has   taken   place.     The    order  must  be    made  by  the 
Court,  and  not  by  a  Judge  in   Chambers  :    Collins  v.    Price,  5  0.  P. 
D.  544  :  and  see  Re  South  Orey  Election,  Hunter  v.  Lauder,  Hodg.  52. 

ported  i°nofflS  24.  The  affixing  of  the  notice  of  trial  at  the  office  of 
suffloient.'"  "'  the  Clerk  of  the  Court  shall  be  deemed  and  taken  to  be 
notice  in  the  prescribed  manner  within  the  meaning  of 
the  Act,  and  such  notice  shall  not  be  vitiated  by  any 
miscarriage  of,  or  relating  to,  the  copy  or  copies 
thereof  to  be  sent  as  already  directed. 

The  notice  of  trial  must  be  aflBxed  as  prescribed  by  this  Rule  not 
later  than  fourteen  days  before  that  on  which  the  trial  is  to  take 
place,  37  Vict.  c.  10,  s.  13  (D). 

^o^oi  '"''~      25.  The  notice   of  trial  may  be   in  the   following 
form  : — 

In  the  Queen's  Bench. 

"  The  Dominion  Controverted  Elections  Act  1874," 
Election  Petition  of  (name  the  Electoral  Division), 
take  notice  that  the  above  Petition  {or  Petitions)  will 
be  tried  at  on  the  day  of  and 
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on  such  other  subsequent  days  as  may  be  needful. 
Dated  the  day  of 

By  order, 
(Signed)  A.  B. 

C.  C.  &  P.  Q.B. 

26.  At  any  time  after  an  Election  Petition  is  filed,  ^"^^"'^"^^  f„,^ 
either  party  by  order  of  the  Court  or  a  Judge,  may  have  "^'^'"«'5- 
production  and  inspection  of  all  books,  lists,  commis- 
sions, ballots,  certificates,  statements,  papers,  documents, 
and  returns,  whatsoever,  relating  to  the  Election,  re- 
turned to,  or  in  possession  of  the  Clerk  of  the  Crown 
in  Chancery,  at  such  place  and  in  such  manner,  and 
upon  such  terms  as  the  Court  or  Judge  shall  direct. 
And  for  the  purpose  of  such  production  and  inspection, 
and  for  the  purposes  of  the  trial  of  the  Election  Peti- 
tion, the  Clerk  of  the  Crown  in  Chancery  shall  deliver 
or  transmit  as  and  when  directed  by  rule  of  Court  or 
Judge's  order,  the  said  books,  lists,  commissions,  ballots, 
certificates,  statements,  documents,  papers,  and  returns, 
in  such  manner,  and  to  such  officer,  as  by  rule  of  Court 
or  Judge's  order  shall  be  directed. 

The  said  books,  lists,  commissions,  ballots,  certifi- 
cates, statements,  documents,  papers,  and  returns,  to  be 
returned  to  the  custody  of  the  Clerk  of  the  Crown  in 
Chancery  after  the  trial  of  the  Petition,  or  after  the 
purpose  has  been  served,  for  which  their  delivery  or 
transmission  was  required. 

As  to  production  by  the  petitioner,  and  respondent,  and  their  right 
to  examination  for  discovery,  see  37  Vict.  c.  10,  ss.  14-28. 

27-  A  Judge  may  from  time  to  time  by  order  made  ju^ge  may 
upon  the  application  of  a  party  to  the  Petition,  or  by  ^"■1°""'° 
notice  in  such  form  as  the  Judge  may  direct,  to  be  sent  to 
the  Sheriff,  postpone  the  commencement  of  the  trial  to 
such  .day  as  he  may  name,  and  such  notice  when  re- 
ceived, shall  be  forthwith  made  public  by  the  Sheriff. 
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But  see  now  38  Viot.  u.  10,  ss.  1,  2.  (D.) 

wi°TrTon'-  °'      28.  In  the  event  of  the  Judge  not  having  arrived  at 

ariivai  of  Judge,  t^e  time  appointed  for  the  trial,  or  to  v^rhich  the  trial  is 

postponed,  the  commencement  of  the   trial  shall,  ipso 

facto,  stand  adjourned  to  the  ensuing  day,  and  so  from 

iJay  to  day,  until  the  arrival  of  the  Judge. 

Formal  adjourn-      OQ.  No  formal  adiournmcnt  of  the  Court  for  the  trial 

ment,  Tvhen   un-  *^ 

necessary.  qJ  ^n  Eicction  Petition  shall  be  necessary,  but  the  trial  is 

to  be  deemed  adjourned,  and  may  be  continued  from 
day  to  day,  until  the  inquiry  is  concluded  ;  and  in  the 
event  of  the  Judge  who  begins  the  trial  being  disabled 
by  illness  or  otherwise,  it  may  be  recommenced  and 
concluded  by  any  other  of  the  Judges. 

Trial  to  proceed        See  38  Vict.  u.  10,  o.  2,  (D.)  which,  expressly  provides   that  the 
de  die  in  diem,      ^^.j^j  j^  .j.^  proceed  de  die  in  diem  until  the  trial  is  over,  unless  on 
application,  supported  by  affidavit,  it  be  shewn  that  the  require- 
ments of  justice  render  it  necessary  that  a  postponement  of  the  case 
shall  take  place. 

Special  c^^c,  3Q    The  application  to  state  a  special  case,  may  be 

made  a  rule  in  the  Court  when  sitting,  or  by  a  sum- 
mons before  a  Judge  upon  hearing  the  parties. 

See  37  Viot.  c.  10,  s.  32.  (D.) 

May  be  reserved      A  special  case  may  be  reserved  at  the  trial  only  where  the  Judge 
at  tna  .  presiding  at  the  election  trial  has  a  serious  doubt  as  to  what  the  law 

is,  or  believes  that  the  Court  might  entertain  a  dififerent  opinion  from 
the  election  Judge  :  Se  North  York  Election,  Hodg.  62. 

Affidavits  and  31-  All  affidavits  and  papers  in  any  Election  matter 

papers,  how  to  r^  p  ^ 

be  entitled.        in  Court,  or  in  any  Court  for  the  trial  of  an  Election 
Petition  may  be  entitled  as  follows  : — 

In  the  Queen's  Bench. 

The  Dominion  Controveeted  Elections  Act,  1874. 
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Election  of  a  Member  for  the  House  of  Commons 
for  {name  the  Electoral  Division.) 

Dominion  of  Canada- 
Province  of  Ontario. 
To  wit : 

32-  An  officer  shall  be  appointed  for  each  Court  for  Registrar  of 

■^ '  Election  Court 

the  trial  of  an  Election  Petition,  who  shall  attend  at  the  may  te 

'  appointed. 

trial  in  like  manner  as  the  Clerks  of  Assize  and  of 
Arraigns  attend  at  the  Assizes.     Such  officer  may  be 
called  the  Registrar  of  that  Court.     He,  by  himself,  or 
in  case  of  need  his  sufficient  Deputy,  shall  perform  all  ^"J^^^"' 
the  functions  incident  to  the  officer  of  a  Court  of  Record 
and  also  such  duties  as  may  be  prescribed  to  him. 

33.  The    reasonable  costs  of  any  witness  shall  be  costs  of  witnesses 

to  be  ascertained 

ascertained  by  the  Registrar  of  the  Court,  and   the  by  Eegistrar. 
certificate  allowing  them  shall  be  under  his  hand. 

34-  The  order  of  a  Judge  to  compel  the  attendance  of  order  to  compel 

.         1        i?   n         .  attendance  of 

a  person  as  a  witness  may  be  m  the  following  terms  :     witness. 

Court  for  the  trial  of  an  Election  Petition  for  {com- 
plete the  title  of  the  Court),  the  day  of 

To  A.  B.  {describe  the  person),  you  are  hereby  required  *'°™  °*- 
to  attend  before  the  above  Court  at  {place)  on  the 

day  of  ,  at  the  hour  of  {or  forthwith 

OS  the  case  may  he),  to  be  examined  as  a  witness  in  the 
matter  of  the  said  petition,  and  to  attend  the  said 
Court  until  your  examination  shall  have  been  com- 
pleted. 

As  witness  my  hand, 

A.  B., 

Judge  of  the  said  Court. 
35.  In  order  to  the  commitment  of  any  person  for  order  for  com- 

•'    ^  mitment  for 

contempt,  the  warrant  may  be  as  follows  : —  contempt. 
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to  ™mmit°for''        ^^  *  Oourt  holden  on  at  for  the  trial 

contempt.  q£  ^^  Election  Petition  for  the  (here  name  the  Electoral 

Division),  before  the  Honourable  and 

one  of  the  Judges  pursuant  to  the  "  Dominion  Con- 
troverted Elections  Act  1874." 

Whereas  A.  B.  has  this  day  been  guilty,  and  is  by 
the  said  Court  adjudged  to  be  guilty,  of  a  contempt 
thereof ; — The  said  Court  does  therefore  sentence  the 
said  A.  B.  for  his  said  contempt  to  be  imprisoned  in 
the  Gaol  for  ,  and  to  pay  to 

Our  Lady  the  Queen  a  iine  of  $  ,  and  to  be  further 

imprisoned  in  the  said  gaol  until  the  said  fine  be  paid. 
And  the  Court  further  orders  that  the  Sheriff  of  the 
said  County  (or  as  the  case  may  be),  and  all  constables 
and  officers  of  the  peace  of  any  County  or  place  where 
the  said  A.  B.  may  be  found,  shall  take  the  said  A.  B. 
into  custody,  and  convey  him  to  the  said  gaol,  and 
there  deliver  him  into  custody  of  the  gaoler  thereof  to 
undergo  his  said  sentence.  And  the  Court  further 
orders  the  said  gaoler  to  receive  A.  B.  into  his  custody 
and  that  he  shall  be  detained  in  the  said  gaol  in  pursu- 
ance of  the  said  sentence. 

Signed  the  day  of  A.D. 

[To  be  signed  by  the  Judge). 

b"''^':Stt'df°        ■^^  petitioner,  or  respondent,  disobeying  a  rule  for  the  production 

cDatempt.  of  documents,  may  be  punished  as  for  a  contempt  of  Court;  37  Vict. 

c.  10  s.  28  (D)  :  any  witness  refusing  to  obey  an  order  of  a  Judge  to 

attend  and  give  evidence  may  be  in  like  manner  punished:     Jb.  s.  50. 

Publication  of  comments  in  a  newspaper,  vrith  a  view  to  influence 
the  result  of  an  election  trial,  is  a  contempt  of  Court  and  may  be 
punished  by  attachment :  see  Be  Lincoln  Election,  2  App.  K.  353. 

^St,°how"'      36.  Such  warrant  may  be  made  out  and  directed  to 
to  be  acted  on.    the  Sheriff,  or  other  person  having  the  execution  of  pro- 
cess of  the  Superior  Courts.as  the  case  may  be,  and  to  all 
Constables,  and  Officers  of  the  Peace,  of  the  County  or 
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place  where  the  person  adjudged  guilty  of  contempt 
may  be  found ;  and  such  warant  shall  be  sufficient 
without  further  particularity,  and  shall  and  may  be 
executed  by  the  persons  to  whom  it  is  directed,  or  any 
or  either  of  them. 

37.  AH  interlocutory  questions  and  matters  shall  be  interlocutory 
heard  and  disposed  of  before  a  Judge,  who  shall  have  be  disposed  of  in 

°.  Chambers. 

the  same  control  over  the  proceedings  under  "  The 
Dominion  Controverted  Elections  Act,  1874,"  as  a 
Judge  in  Chambers  in  the  ordinary  proceedings  of  the 
Superior  Courts. 

38.  Notice  of  an  application  for  leave  to  withdraw  a  withdrawal  of 

.    .  1      n    1         ■  •    •  petition,  notice 

petition  shall  be  in  writing  and  signed  by  the  peti-  °f- 
tioners  or  their  agent.     It  shall  state  the  ground  on 
which  the  application  is  intended  to  be  supported. 

The  following  form  shall  be  sufficient: — 
In  the  Queen's  Bench. 
"The  Dominion  Controverted  Elections  Act,  1874.  ^°""  "*'■ 

{Name   the    Electoral   Division)   Petition  of  {state 
Petitioner)  presented  day  of  The 

Petitioner  proposes  to  apply  to  withdraw  his  Petition 
upon  the  following  ground  {here  state  the  ground),  and 
prays  that  a  day  may  be  appointed  for  hearing  his 
application. 

Dated  this  day  of 

{Signed.) 

As  to  the  withdrawal  of  petitions  :  see  37  Vict.  c.  10  ss.  54-55,  (D).   When  petition 
No  petition  may  be  withdrawn  without  the  leave  o£  the  Court  or  4ia^n_^  '" 
a  Judge.     Notice  of  the  application  must   be  published  :  see  post 
Rule  40.     On  such  an  application  any  person  who  could  have  been  putjJjSied.   ' 
a  petitioner  may  apply  to  be  substituted  :   see  Rale  41  post  ;  Re 
Kingston  Election,  30  C.  P.  389.     When  there  are  several  petitioners  When  there 

all  must  concur  in  the  withdrawal.     If  the  Court  or  a  Judge  is  of  petitioners  all 

must  concur. 
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If  withdrawal  opinion  that  the  withdrawal  of  the  petition  is  the  result  of  any 
baigain  Judge  corrupt  arrangement,  or  in  consideration  of  the  withdrawal  of  any 
to  report.  other  petition,  the  Court,  or  Judge,  is  to  report  such  opinion  to  the 

Speaker,  stating  the  reasons  thereof  and  the  circumstances  attending, 

the  withdrawal. 


Affidavit 
required  on 
withdrawal  of 
petition. 


On  an  application  to  withdraw  a  petition,  the  petitioner  and  re- 
spondent must  make  positive  affidavit  that  they  have  not  been  parties 
to  any  corrupt  arrangement,  and  deny  to  the  best  of  their  knowledge, 
information,  and  belief,  that  any  such  arrangement  has  been  made  by 
their  agents.  The  existence  of  any  such  arrangement  must  also  be- 
denied  by  the  agents  themselves  ;  Johnstonv.  Bankin,  5  0.  P.  D.  553. 


Notice  to  be  39.  The  notice  of  application  for  leave  to  withdraw 

left  with  Clerk  ^^ 

of  Court.  shall  be  left  at  the  office  of  the  Clerk  of  the  Court. 


Notice  of 
withdrawal  to 
be  served  on 
Respondent  and 
Keturning 
Officer. 


Notice  to  be 
published. 


40.  A  copy  of  such  notice  of  the  intention  of  the  Peti- 
tioner to  apply  for  leave  to  withdraw  his  Petition  shall 
be  given  by  the  Petitioner  to  the  Respondent  and  to- 
the  Returning  Officer,  who  shall  make  it  public  in  the 
Electoral  Division  to  which  it  relates ;  and  shall  be 
forthwith  jjublished  by  the  Petitioner  in  at  least  one 
newpaper  published  or  circulating  in  the  place,  if  any. 

The  following  may  be  a  form  of  such  notice : — 
In  the  Queen's  Bench. 
"The Dominion  Controverted  Elections  Act,  1874." 


Form  of  notice 
ot  withdrawal 
to  be  published. 


In  the  Election  Petition  for 
is  Petitioner,  and 


in  which 
Respondent. 

Notice  is  hereby  given  that  the  above  Petitioner  has- 
on  the  day  of  lodged  at  the  office  of 

the  Clerk  of  the  Court,  notice  of  an  application  to 
withdraw  the  Petition,  of  which  notice  the  following 
is  a  copy  {set  it  out),  and  take  notice  that,  by  the  rule 
made  by  the  Judges  of  the  said  Court  of  Queen's- 
Bench,  any  person  who  might  have  been  a  Petitioner 
in  respect  of  the  said  Election  may,  within  five  days 
after   publication    by  the   Returning   Officer  of   this- 
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notice,  give  notice  in  writing  of  his  intention  on  the 
hearing,  to  apply  for  leave-  to  be  substituted  as  a  Peti- 
tioner. 

(Signed) 

41.  Any  person  who  might  have  been  a  Petitioner  in  ^^^Jj™"™  ^^ 
respect  of  the  Election  to  which  the  Petition  relates,  ^^tftioS™  'to" 
may,  within  five  daj's  after  such  notice  is  published  by  ^  peution"'/,* 
the  Returning  officer,  give  notice  in  writing  signed  by  '""'  '"°^^' 
him,  or  on  his  behalf,  to  the  Clerk  of  the  Court,  of  his 
intention  to  apply  at  the  hearing  to  be  substituted  for 

the  Petitioner,  but  the  want  of  such  notice  shall  not 
defeat  such  application,  if  in  fact  made  at  the  hearing. 

See  37  Vio.  o.  10  s.  54,  (D),  as  to  terms  on  wliioli  substitution  may- 
be ordered. 

Where  the   Court  in   view  of  the  evidence  adduced  had  recom-  Substitution, 
mended  the  withdrawal  of  the  petition,  and  an  elector  then  applied  ^  ™  '^  "**  ' 
to  be  substituted  as  a  petitioner,  but  failed  to  adduce  any  additional 
grounds  for  invalidating  the  election,  the  application  of  the  elector 
to  be  substituted  was  refused,  and  leave  to  withdraw  the  petition  was 
granted  ;  He  Peel  Election,  Hodg.  485. 

42.  The  time  and  place  for  hearing  the  application  Time  for  hearing 
shall  be  fixed  by  a  Judge,  and  whether  before  the  Court,  withdraw" how 
or  before  a  Judge,  as  he  may  deem  advisable,  but  shall 

be  not  less  than  a  week'  after  the  notice  of  the  inten- 
tion to  apply  has  been  given  to  the  Clerk  in  manner 
as  hereinbefore  provided,  and  notice  of  the  time  and  Notice  to  be 

* .  ,  given. 

place  for  the  hearing,  shall  be  given  to  such  person  or 
persons,  if  any,  as  shall  have  given  notice  to  the  Clerk 
of  the  Court  of  an  intention  to  apply  to  be  substituted 
as  Petitioners,  and  otherwise  in  such  manner  and  at 
such  time  as  the  Judge  directs. 

43.  Notice  of  abatement  of  a  Petition  by  death  of  the  Abatement  of 

,  .     ,  .    .  "^  .  petition,  notice 

Petitioner,  or  surviving  Petitioner,  under  section  56,  of  to  be  given. 
of  the  said  Act,  shall  be  given  by  the  party  or  person 
interested,  in  the  same  manner  as  notice  of  an  appli- 
cation to  withdraw  a  Petition ;  and  the  time  within 
25 
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which  application  may  be  made  to  the  Court  or  Judge 
by  motion  or  summons  of  a  Judge  to  be  substituted 
upon'^abatement.  ^^  a  Petitioner,  shall  be  one  calendar  month,  or  such 
further  time  as,  upon  consideration  of  any  special 
circumstances,  the  Court,  or  Judge,  may  allow. 

See  Eules  39  and  40  ante  as  to  mode  of  publication  of  application 
to  withdraw  a  petition. 

abates '"'''''™         An  election  petition  abates  by  the  death  of  a  sole  petitioner,  or  of 
the  survivor  of  several  petitioners. 

atatement  '^'^^  abatement  of  the  petition  does  not  aflfect  the  liability  of  a 

petitioner  for  costs  previously  incurred.  On  the  abatement  taking 
place,  notice  thereof  is  to  be  given  in  the  Electoral  District  to  which 
the  petition  relates,  and  within  the  time  prescribed  by  this  Eule  any 
person  who  might  have  been  a  petitioner  in  respect  of  the  election 
may  apply  to  be  substituted  as  petitioner.  Such  applicant  must  give 
security  as  upon  the  filing  of  a  new  petition :  see  38  Vict.  c.  10,  s.  56, 
(D.) 

Death  of  44.  If  the  Respondent  dies,  or  is  summoned  to  Par- 

Respondent,  or     ,.  Ti/r       1  p    1      m 

elevation  to        iiamcnt  as  a  Member  of  the  Senate,  or  if  the  House  of 

Senate,  or 

declaration  by     Oommons  have  resolved  that    his  seat  is  vacant,  any 

House  that  his  ,  ^        J 

seat  is  Tacant-  person   entitled    to   be   a   Petitioner,  under    the   Act 

effect  of  ;  pro- 

ceedings  to  be    in   rcspect   of    the   Election   to  which    the    Petition 

had  thereon.  ■•■ 

relates,  may  give  notice  of  the  fact  in  the  Electoral 
Division,  by  causing  such  notice  to  be  published  in 
at  least  one  newspaper  published  or  circulating  there- 
in, if  any,  and  by  leaving  a  copy  of  such  notice  signed 
by  him,  or  on  his  behalf,  with  the  Returning  Officer, 
and  a  like  copy  with  the  Clerk  of  the  Court. 

See  38  Vict.  u.  10,  s.  57  (D.) ;  and  see  Rule  47  post. 

RespTntot  that      ^^   "^^^  manner  and  time  of  the  Respondent  giving 
Intend  to"oppo8e  ^°*^°®  *°  ^^^  ^^^^'^  ^^^^  ^6  docs  not  intend  to  oppose 
petittan,  how      the  Petition,  shall  be  by  leaving  notice  thereof  in  writ- 
ing at  the  office  of  the  Clerk  of  the  Court,  signed  by 
the  Respondent,  six  days  before  the  daj^  appointed  for 
trial,  exclusive  of  the  day  of  leaving  such  notice. 

See  38  Vict.  c.  10,  s.  58  (D). 
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46.  Upon  such  notice  being  left  at  the  office  of  the  ^oTe  "enrto"" 
Clerk  of  the  Court  he  shall  forthwith  send  a  copy  IS^by^cierk 
thereof  by  the  post  to  the  Petitioner  or  his  Agent,  and  ghe^at'to  pub- 
to  the  Sheriff  who  shall  cause  the  same  to  be  published  '"'''  °™°- 

in  the  Electoral  Division. 

47.  The  time  for  applying  to  be  admitted  as  a  Re-  f™^t/°J  'pp'^" 
spondent   in  either  of  the   events  mentioned  in  the  respindent' 
57th  section  of  the  Act,  shall  be  within  ten  days  after 

such  notice  is  given  as  hereinbefore  directed,  or  such 
further  time  as  the  Court  or  a  Judge  may  allow. 

48-  Costs  shall  be  taxed  by  the  Clerk  of  the  Court,  ^°^^  •'"w  '» •=« 
or,  at  his  request,  by  any  Master  of  a  Superior  Court, 
upon  the  rule  of  Court,  or  Judge's  order,  by  which  the 
costs  are  payable,  and  costs  when  taxed  may  be  re- 
covered by  execution  issued  upon  the  rule  of  Court,  ^.f^executior"^ 
ordering  them  to  be  paid,  or,  if  payable  by  order  of  a 
Judge,  then,  by  execution  upon  such  order,  or  in  case 
there  be  money  in  Court  available  for  the  purpose, 
then  to  the  extent  of  such  money  by  order  of  the 
Court  or  a  Judge.  The  office  fees  payable  for  inspection,  o®"  ^^^^^o  *« 
office  copies,  enrolment,  and  other  proceedings  under  "jj^j^p"' 
the  Act  and  these  Rules,  shall  be  the  same  as  those  pay- 
able, if  any,  for   like   proceedings   according  to   the 
present  practice  of  this  Court. 

For  tariff  of  fees,  see  ante  p.  553. 

49   An  Agent  employed  for  the  Petitioner  or  the  ^f  ^'aSeror 
Respondent  shall  forthwith  leave  written  notice  at  the  ^TnoS 'to" 
office  of  the  Clerk  of  the  Court,  of  his  appointment  to  serv^ce'on°him 
act  as  such  agent,  and  service  of  notices  and  proceedings  '"®'='™'- 
upon  such  agent  shall  be  sufficient  for  all  purposes. 

It  seems  an  omission,  not  to  have  required  this  notice  to  he  also 
serTed  on  the  opposite  party. 
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Copy  of  petiHon      KQ.  At  thetime  appointed  for  the  trial  of  any  Election 

and  particulars  *■  ■'■  -i       i         -r»       •    i 

to  be  left  for      Petition,  the  Petitioner  shall  leave  with  the  Registrar, 

use  of  Judge  at  '  , 

trial.  for  the  use  of  the  Judge,  at  the  trial,  fairly  written  on 

one  side  of  the  paper  only — a  copy  of  the  petition  and 
of  all  the  proceedings  thereon,  which  show  the^several 
matters  to  be  tried,  including  the  particulars  of  ob- 
jection on  either  side,  the  correctness  of  which  copy^ 
in  so  far  as  the  proceedings  are  filed  with  the  Clerk  of 
the  Court,  shall  be  certified  by  the  said  Clerk.  The 
Judge  may  allow  amendment  of  the  said  copy,  or  in 
default  of  of  such  copy  being  delivered,  the  Judge  may 
refuse  to  try  the  Petition,  or  may  allow  a  further  time 
for  delivery  of  the  copy,  or  may  adjourn  the  trial,  in 
every  case  upon  such  terras,  as  to  costs  and  otherwise, 
as  the  Judge  shall  see  fit  to  impose. 

Judge  after  trial      51.  After  the  trial  of  any  Election  Petition  the  Judge 

to  return  to  */  o 

Clerk  of  Court     shall  retum  to  the  Clerk  of  the  Court  the  evidence 

eviaence,  &c. 

and  proceedings  before  the  said  Judge  and  his  finding 
on  the  said  Petition. 

As  to  the  report  to  be  made  by  the  Judge  to  the  Speaker,  see  38 
Vict.  .;.  10,  S8.  29-31  (D.) 

uf°b7Sted"       52.  No  proceedings  under  "  The  Dominion  Contro- 
oJj/Si.         verted  Elections  Act,  1874,"  shall  be  defeated  by  any 
formal  objection. 

how 't^'b?""^'       53.  Any  Rule  made  or  to  be  made  in  pursuance  of  the 
pubiiBhed.         ^^^  shall  be  published  by  a  copy  thereof  being  put  up 
in  the  Ofiice  of  the  Clerk  of  the  Court. 

how"ftr  TfS:  ^°  ^^'^  ^  *^^  ^'"^^^  °^  ^°^''*  <^°  °°*  otherwise  provide  the  principles, 
practice,  and  Rules  in  force  as  to  Election  Petitions  in  England  on  the 
26th  May,  1874,  are  to  be  observed :  see  37  Vict.  c.  10,  a.  45  (D.) 

eSne' witness       ^'^^^^  *^'^  section  it  was  held  that  a   commission  might  issue  to 
may  be  issued,     examine  a  witness  resident  abroad  :  see  He  Cornwall  Election  Petition, 
8  P.  R.  64. 
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rule  of  queen's  bench  and  common  pleas 

OE  13th  DECEMBER,  1878. 

As  of  Michaelmas  Term,  42  Victoria. 
54.  It  is  ordered  by  the  Judges  of  the  Courts  of  Practice  laid 

•^  o  down  by 

Queen's  Bench  and   Common  Pleas,  by  virtue  of  the  ^^^"j°ji°"  '^°'° 
Statutory  powers  and  authority  which  they  possess 
and  exercise,  and  by  virtue   of  the  other  powers  and 
authority  which  the  said  Courts  jointly  or  severally 
possess  and  exercise,  to  make  rules  and  orders  for  the 
effectual   execution   of  the   "  Dominion  Controverted 
Elections'  Act,  1874,"  and   of  any  other  Act  of  the 
Dominion  Parliament,   connected  with  or  relating  to 
Controverted  Elections  or  to  corrupt  or  other  illegal 
practices  at  said  Elections,  or  at  any  prior  Election,  or 
to  inquiries  which  may  be  made  into,  or  in  any  way 
concerning  the  same,  that  the  procedure  in  the  said 
Acts,  and  in  each  of  them,  respectively  enacted  and 
provided  in  the  cases  abov«  mentioned,  and  in  each 
and  every  of  them,  shall  be  the  course  of  procedure  in 
such  cases  in  these  Courts,  in  all  respects  as  if  the  said 
procedure  had  been  and  was,  as  it  now  is  specially 
provided  for,   prescribed  and   regulated  by  the  said 
Courts,  and  by  each  of  them,  in  the  like  manner  and 
to  the  like  tenor  and  effect  as  the  said  procedure  in 
such  cases   is  prescribed  and  enacted   by    the    said 
respective  Acts. 

RULE  OE  QUEEN'S  BENCH  OP  4th  JUNE,  1881. 

Easter  Term,  44  Victoria. 

65.  It  is  ordered  by  the  Court  that  Rules  number  ^ui^^^i^s^^'^'i  i* 
thirteen  and  fourteen  of  the  General  Rules  for  the 
trial  of  Controverted  Elections  of  members  of  the 
House  of  Commons,  made  during  Hilary  Term,  38 
Victoria,  A.  D.,  1875,  be  and  the  same  are  hereby 
rescinded. 

25a 
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m  THE  COMMON  PLEAS. 


GENERAL  RULES 

FOE  THE  TRIAL  Of 

COJSTROVERTED   ELECTIONS 

OF  MEMBERS   OF  THE 

HOUSE    OF   COMMONS, 

Made  under  and  by  virtue  of  the  Act  of  the  Dominion  of  Canada 

passed  26th  May,  A.  D.  1874  being  the  "  Dominion  Contro- 

VBKTED  Elections  Act,  1874,"  and  under  all  other 

powers  vested  in  and  inherent  in  the  Court. 

27th  DECEMBER,  1878. 
(29  C.  P.  433). 


It  is  ordered"  by  the  Court  that : 
Copy  of  petition       1.  On  the  presentation  of  an  Election  Petition,  there 

to  be  left  -with  ^ 

Clerk,  for  Re-      ghall  be  left  with  the  Clerk  of  the  Court,  a  copy  thereof, 

turning  Officer.  .  ^  >  rj  ' 

to  be  sent  to  the  Returning  Officer  under  section  8  of 
the  Act. 

Clerk  of  Court  Section  8  is  as  follows  :  ' '  On  the  presentation  of  the  petition,  the 

to  forward  copy  q^^^-^  ^f  ^he  Court  shaU  send  a  copy  thereof  by  mail  to  the  Eetum- 

of  petition  to  the  _     '/                      '' 

Returning  ing  Officer  of  the  Electoral  District  to  which  the  petition  relates 

nffinav  .        -.___.-  -.  .  . _  _  _  ..       ' 


Officer, 


who  shall  forthwith  publish  the  same  in  such  Electoral  District.' 
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The  Clerk  of  the  Court  here  referred   to,  is  the  Eegistrar  of  the  Clerk  of  Court  i» 

_,  -  the  Kcgistrar. 

Court  of  Appeal,  or  of  the  partioulai-j  Division  of  the  High  Court  of 

Justice,   in  which  the  petition  is  filed  ;    see   Chy.  Ord.  618  ante; 

J.  A.  s.  87.     A  petition  cannot  be  filed  in  the  office  of  a    Local 

Eegistrar,   Deputy  Eegistrar,    or  Deputy  Clerk  of  the  Crown,  Re 

Prescott  Election,  9  P.  R.  481.     The  petitioner  should  deposit  with 

the  Clerk,  the  proper  postage  to  defray  the  transmission  of  the  copy 

of  the  petition  to  the  Eeturning  Officer.     The  cost  of  publication  of 

the  petition  by  the  Eeturning  Officer  under  sec,  8,  s.s.  8  is  to  be 

borne  by  the  petitioner  see  Sule  12  post. 

It  is  only  upon  petition  under  the  Act  that  the  Courts  of  Justice  Court  has  only 
can  act :  an  application  for  a  mandamus  to  a  Judge  of  a  County  Court  upon  petition 
to  proceed  with  a  recount  of  votes  under  41  Vict.  u.  6  s.  14  (D, )  was  ^°*' 
therefore  refused.  Be  Centre  Wellington  Election,  44  Q.  B.  132. 

The  filing  of  a  petition  in  the  wrong  office  cannot  be  cured  by 
amendment :  Be  Prescott  Election,  9  P.  R.  481. 

Security  for  Costs — At  the  time  of  the  presentation  of  the  peti-  Security  for 

tion  flOOO  is  to  be  deposited  with  the  Clerk  of  the  Court  as  security  by^  peUtionCT  by 

for  costs.     This  sum  stands  as  security  to  any  witness  summoned  on  **P°"i*  of  SljOOU 

.  .  ''  "^  withClerltof 

petitioner  s  behalf  ;  to  the  member  elected  whose  election  or  return  is  Court. 

complained  of ;  and  to  the  Returning  Officer  if  his  conduct  is  com- 
plained of,  37  Vict.  u.  jlO,  s.  8  ss.  4  (D).  The  deposit  must  be 
made  in  gold  coin,  or  Dominion  notes,  lb.  sub-s.  6.  The  Clerk  of  the 
Court  is  to  give  a  receipt  for  the  deposit.  Under  the  Act  of  1873 
where  the  petition  was  filed  against  the  return  of  two  members  for 
the  same  constitutency  it  was  held  that  it  was  only  necessary  to  give 
the  same  security  in  amount  as  upon  a,  petition  against  one,  Be 
Hamilton  Election,  10  C.  L.  J.  N.  S.  170. 

Where  the  petition  was  filed  in  the  Court  of  Chancery,  the  pay-  Payment  to  Ao- 
ment  of    the    deposit  to    the    Accountant   under    Chy.    Ord.    618  sufficient, 
was  held  valid,  although  the  account  had  been  opened  only  in  the 
name  of  the  particular  election,  and  not  headed  "Dominion  Contro- 
verted Elections  Account  of  the  Court  of  Chancery, "  Be  North  York 
Election,  Hodg.  749. 

When,  pending  the  petition,  Parliament  is  dissolved  before  the  hear-  Effect  of  dissolu- 
ing,  the  petition  drops,  and  the  Court  will  order  the  deposit  to  be  ment,  on  pay- 
returned  to  the  petitioner,  Carter  v.  MilU,  9  L.  R.    C.  P.   117,  but  S^poBir'"' 
when  Parliament  was  dissolved  after  a  decision  dismissing  the  peti- 
tion with  costs,  and  after  the  Judges'  report  had  been  mailed  to  the 
Speaker,  but  before  it  reached  his  hands,  it  was  held  that  the  dissolu- 
tion did  not  deprive  the  respondent  of  his  right  to  tax  his    costs 
Marshall^.  James,  9  L.  E.  C.  P.  702. 

Name  of  Attorney- — The  petitioner  is  also  on  filing  his  petition  Nameof  Attor- 
to  file  a  notice  giving  the  name  of  some  person  entitled  to  practise  as  ^ any  employed 
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an  attorney,  or  whom  he  authorizes  to  act  as  agent,  or  stating  that  he 
acts  for  himself,  and  in  either  case  giving  an  address  for  service  of 
papers,  see  post  Rule  9 . 

Election  petition      2.  An  Election  Petition  shall  contain  the  following 

—Form  of.  ^ 

statements  : — 

1.  It  shall  state  the  right  of  the  Petitioner  to  peti- 
tion within  section  7  of  the  Act. 

2.  It  shall  state  the  holding  and  result  of  the  Elec- 
tion, and  shall  briefl}'  state  the  facts  and  grounds  relied 
on  to  sustain  the  prayer. 


Petitioner— who        The  persona  entitled  to  file  an  Election  petition  under  section  7  are  : 

1.  "Some  person  who  had  a  right  to  vote  at  the  Election  to  which 
the  petition  relates  ;  or 

2.  A  candidate  at  such  Election. " 

It  does  not  appear  necessary  that  the  petitioner  should  have 
actually  voted,  or  even  tendered  his  vote.  The  statute  simply 
requires  that  he  should  have  had  a  right  to  vote,  or  that  he  should 
have  been  a  candidate. 

For  form  of  petition  see  post  Ruk  5. 

Decision  of  Judge       Where  a  petition  claims  the  seat,  and  the  Judge  at  the  trial  decides 
wlien  final.  that  the  candidate  for  whom  the  seat  is  claimed  was  duly  elected, 

the  decision  is  final,  and  no  petition  can  be  subsequently  presented 
against  his  return  :     Waygood  v.  James,  4  L.  R.  G.  P.  361. 

Petition  entitled  The  Judicature  Act,  s.  87,  provides  "nothing  in  this  Act  or  in  the 
Justice heidyalid  schedule  hereto  affects  or  is  intended  to  affect,  the  practice  or  pro- 
cedure in  criminal  matters,  or  matters  connected  with  the  Dominion 
Controverted  Elections,  or  proceedings  in  the  Crown  or  Revenue  side 
of  the  Queen's  Bench,  or  Common  Pleas,  Divisions."  Notwithstand- 
ing this  section  it  has  been  held  by  the  Supreme  Court,  that  a  petition 
styled  in  one  of  the  Divisions  of  the  High  Court  of  Justice  is  not 
irregular  :  Mitchell  v.  Cameron,  8  S.  C.  R.  126 ;  19  C.  L.  J.  240, 
overruling  Re  North  York  Election,  Paterson  v.  Muloch,  32  C.  P- 
458,  to  the  contrary,  and  see  Re  Russell  Election,  Henderson  v. 
Dichenson,  1  0.  R.  439. 

Dominion  Act  The  Dominion  Act  conferring  jurisdiction  to  try  Election  petitions 

dictio™on"'p™'    °^  *'^®  Court  of  Common  Pleas  was  held  not  to  be  ultra  vires  of  the 

Tinciai  Courts  to  Dominion  Parliament :  Re  Niagara  Election,  29  C.  P.  261  ;  Re  South 

try  election  peti- 

tions  held  valid.    Ontario  Election,  and  Re   West  Hastings  Election  lb.   270,  and  see 

Valin  v.  Langlois,  3  S.  C.  R.  I. 


Dominion  Elections — Rules  of  C.  P,— 3-6.  691 

3.  The  Petition  shall  be  divided  into  paragraphs,  each  |f^™7int°oparii- 
of  which,  as  nearly  as  may  be,  shall  be  confined  to  a  sra-pis,  &c. 
distinct  portion  of  the  subject,  and  every  paragraph 
shall  be  numbered  consecutively,  and  no  costs  shall  be 
allowed  of  drawing  or  copying  any  Petition  not  sub-  ■ 
stantially  in  compliance  with  this  Rule,  unless  other- 
wise ordered  by  the  Court  or  Judge. 

4-  The  Petition  shall  conclude  with  a  prayer,  as  for  ?«««<»?  to  con 

i^      J       '  elude  with  prayer 

instance,  that  some  specified  person  should  be  declared  ^"J'gf'jf'j^'"' '°' 
duly  i-eturned  or  elected,  or  that  the  Election  should  p^""™". 
be  declared  void,  or  that  a  return  may  be  enforced  (as 
the  case  may  be,)  and  shall  be  signed  by  all  the  Peti- 
tioners. 

An  objection  that  the  petition  was  not  signed  by  the  petitioner,  and  objection  to 

that  his  name  was  used  maid  fide,  was  held  to  be  a  matter  of  fact  to  signatui-B  of  peti- 

'       '  '  tion,  cannot  be 

be  tried,   and  one  which  could  not  be  disposed  of  summarily  on  a  disposed  of  sum- 
preliminary  objection  :     Re  North  Simcoe  Election,  Hodg.  617.  ""'  ^' 

5.  The  following  form,  or  one  to  the  like  effect,  shall 
be  sufficient. 

In  the  Common  Pleas. 

"  The  Dominion  Controverted  Elections  Act,  1874,"  Form  of  petition. 
Election  of  a  Member  for  the  House  of  Commons  for 
(state  the  place)  holden  on  the         day  of         A.D.  18 

T^      .   .        p  „       ,     N       The  Petition  of  A  of 
Dommion  of  Canada,  )  ,   .     „  n     ,  -n     n 

-r,       .  f  r\   .     ■      I  or  01  A  01  and  oi  Is  oi 

rrovmce  of  Ontario,    \  .      „  ,    x 

„       -f .     I  '  V*^®  ^'^^  ^^^^  iniay  be,) 

)  whose  names  are  subscribed. 

1.  Your  Petitioner  A  is  a  person  {or  if  Tnore  than 
one,  say  Your ,  Petitioners  are  persons)  who  was  (or 
were)  duly  qualified  to  vote  at  the  above  election  (or 
claims  to  have  had  a  right  to  be  returned,  or  elected, 
at  the  above  Election,  or  was  a  candidate  at  the 
above  Election.) 
2 
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2.  And  your  Petitioners  state  that  the  Election  was 
holden  on  the  day  of  A.T>.  when 
AB,  CD,  and  EF,  were  candidates,  and  the  Return- 
ing Officer  has  returned  AB,  as  being  duly  elected. 

3.  And  your  Petitioners  say  that  {here  state  the  facts 
and  grounds  on  which  the  Petitioners  rely.) 

Wherefore  your  Petitioners  pray  that  it  may  be 
determined  that  the  said  AB  was  not  duly  elected  or 
returned,  and  that  the  Election  was  void  (or  that  the 
said  EF  was  duly  elected,  and  ought  to  have  been 
returned,  {as  the  case  may  he). 

{Signed)  A. 

B. 

Time  for  present-      As    to   time  within    which  petition   and  cross-petition   must   be 
ing  petition.  presented,   and  further  as  to  form  of  petition  :  see  37  Vict.  c.  10,  B. 

8  (D)  and  Valin  y.  Langlois,  .3  S.  C.  R.  90. 
Entitling  peti-         The  entitling  of  the  petition   " In  the  Queen's  Bench"  is  not  now 
essential,   a  petition  entitled  ' "  In  the  HUfh  Court  of  Justice,  Queen's 
Bench  Divison,"  is   not  irregular  :   see  Bute  2  ante,  and  Mitchell  v. 
Cameron  there  cited. 
Time  for  trial  of        As  to  the  time  within  which  the  trial  of  an  election  petition  is  to 
petition.  ^jg  commenced  and  proceeded  with  :  see  37  Vict.,  c  iO,  ss.  11-13  (D) 

and  38  Vict.  c.  10,  ss.  1,  2  (D). 

Whenever  three  months  have  elapsed  after  an  election  petition 
has  been  presented,  without  the  day  of  the  trial  being  fixed,  any 
elector  may  on  application  be  substituted  for  the  petitioner  on  such 
terms  as  may  seem  just  :  38  Vict.  o.  10,  o.  2  (D),  but  when  an  elector 
applied  to  be  substituted  after  the  lapse  of  six  months,  on  the  ground, 
that  a  collusive  bargain  for  the  withdrawal  of  the  petition,  and  a 
cross-petition,  had  been  made  between  the  petitioners  the  motion  was 
refused  the  Court  being  of  opinion  that  there  wa.s  no  sufficient  evi- 
dence of  collusion  ;  Re  Kingston  Election,  30  C.  P.  389,  and  see  37 
Vict.  u.  10  s.  55  (D). 
Notice  of  peti-  Notice  of  the  presentation  of  the  petition,  and  of  the  security,  ac- 

served  onrespon-  companied  by  a  copy  of  the  petition,  is  to  be  served  on  the  respondents 
*^°'-  within  five  days  after  the  day  on  which  the  petition  is  presented,   or 

within  the  time  prescribed  by  the  Act,   or  any  Rules   made  under 
the  Act,  or  within  such  longer  time  as  the  Court,  or  a  Judge,  may 
allow,  where  special  circumstances,  or  difficulty  in  effecting  service 
Substitutional      proved.     Substitutional  service  m.ay  be  autliorized  when  necessary, 
ordered""^  *"       37  Vict.  o.  10,  s.  9  (D)  and  see  Rale  15,  iw.rf. 
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Treliminary  objections— Within  five  days  after  service    of    the  Preliminary  ob- 
notice  of  the  presentation  of  the  petition,  the  respondent  may  pre-  to  be  presented, 
sent  in  writing   preliminary  objections,  setting  up  any  grounds  of 
insufficiency  against  the  petition,   or  the  petitioner,   or  against  any 
further  proceedings  on  the  petition.     These  objections  should  be  filed,  g}'^4°'iJe™inK''of 
and  a  further  copy  must  also  be  filed  for  the  petitioner.     These  objec-       .     .^^^  ^^_ 
tions  are  to  be  heard,  and  disposed  of  by  the  Court,  or  a  Judge,  in  a  livered  after 
summary  manner,  37  Vict.  c.  10  s.  10(D).  But  preliminary  objections  not^y";,!.     '     ' 
delivered  after  the  lapse  of  the  five  days  are  not  void,  and  the  time 
for  their  delivery  may  be  extended  even  after  the  lapse  of  five  days, 
they  are  at  most  irregular  ^oi/iMieM  Election,  19  C.  L.  J.  233  ;  9  P.  R. 
485.     A  preliminary  objection  to  the  jurisdiction  of  the  Court  was  Preliminary  ob- 
•disallowed  :  see  Re  Niagara  Election,   29  0.  P.  261,   and  other  cases  disallowed, 
.cited  ante,    in  note  to  Rule  2.     A  preliminary  objection  that   the 
petitioner  had  been  himself  guilty  of  corrupt  practices  was  disallowed; 
Re  South  Huron  Election,    29  0.  P.  301  ;  Re  North  Simcoe  Election, 
Hodg.  617;  Re  Cornwall  Election,  Hodg.   803.     Such  conduct  will 
not  disqualify  a  petitioner,  even  if   proved,  not  even  if  he  was  a 
candidate  :  Southampton  Oa^e,  1  O'M.  &  H.   221-225.     Preliminary 
objections  to  the  sufficiency  of  the  statements  in  a  petition  regarding 
■the  alleged  invalidity  of  certain  votes  in  favour  of  the  respondent, 
on  the  ground  of  the  voters  being  aliens  and  otherwise  not  properly 
qnahfied  ;   and  on  the  ground  of  the  payment  of  the  travelling  ex- 
penses of  voters  ;  and  on  the  ground  of  the  incorrectness  of  the  voters' 
lists,  and  the  refusal  of  the  returning  officer  to  receive  votes — were 
disallowed  :  Re  North  Victoria  Election,  Hodg.   584.     Hiring  teams 
for  the  conveyance  of  voters  was  subsequently  declared  by  statute 
to  be  a  corrupt  practice,  37  Vict.  c.  9,  ss.  96,  98  (D) ;  Yoimi)  v.  Smith, 
4  S.  C.  E.  494.     A  preliminary  objection  that  the  petitioner  was  not 
duly  qualified  to  vote  ;  and  one,  that  the  petition  was  not  signed  by 
the  petitioner,  but  that  his  name  was  used  mala  fide  by  other  per- 
sons ;  were  held  to  be  matters  of  fact  to  be  tried,   and  not  such  as 
■could  be  disposed  of  in  a  summary  manner  on  a  preliminary  objec- 
tion :  Re  North  Simcoe  Election,  Hodg.  617. 

A  preliminary  objection  against  the  petitioner's  right  to  vote,  on 
the  ground  that  he  was  fraudulently  placed  on  the  assessment  roll, 
was  disallowed ;  and  also  a  preliminary  objection  that  the  petition 
was  filed  in  pursuance  of  a  champertous  bargain  entered  into  between 
the  petitioner  and  an  association  known  as  the  Liberal  Conservative 
Association  :  lb. 

An  election  was  held  in  1874,  under  the  Dominion  Act  of  1873,  at 
which  the  petitioner  and  the  respondent  were  candidates,  and  at 
which  the  respondent  was  elected.  His  election  was  subsequently 
avoided  on  petition  for  corrupt  practices  by  agents  without  the 
respondent's  knowledge  or  consent.  At  a  new  election,  held  under 
the  Dominion  Act  of  1874,  the  petitioner  and  respondent  were  again 
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candidates,  and  the  respondent  was  elected ;  thereupon  another 
petition  was  presented  charging  that  the  respondent  was  guilty  of 
corrupt  practices  at  this  last  election,  that  he  was  ineligible  by  reason- 
of  corrupt  practices  at  the  former  election  ;  that  persons  reported 
guilty  of  corrupt  practices  at  the  former  election  trial  had  improperly 
voted  at  the  last  election,  and  claiming  the  seat  for  the  petitioner. 
It  was  held,  on  preliminary  objections,  1.  That  the  two  elections 
were  one  in  law,  although  held  under  different  statutes.  2.  That 
the  respondent  was  not  disqualified  by  the  corrupt  practices  proved 
against  his  agents  at  the  first  trial.  .S.  That  the  fact  of  persons- 
having  been  reported  by  the  Judge  as  guilty  of  corrupt  practices 
at  the  former  election,  did  not  ipso  facto  disqualify  them  from 
voting  at  the  second  election.  The  report  not  being  as  to  them, 
an  adjudication,  because  voters  are  not  parties  to  the  proceedings,, 
but  that  evidence  of  corrupt  practices  by  a  voter  for  either  candi- 
date at  a  former  election  may  be  given,  and  upon  proof  thereof,  his- 
vote  may  be  struck  off :  Be  Gm-nwall  Election,  Hodg.  647. 

A  preliminary  objection,  that  the  petitioner,  who  was  a  candidate, 
had  not  a  sufficient  property  qualification,  was  overruled :  Ke  North 
Victoria  Election,  Hodg.  584.  No  property  qualification  is  now  requi- 
site :  37  Vict.  c.  9,  ».  20  (D. ) 

On  a  preliminary  objection  to  the  sufficiency  of  the  deposit,  it 
appeared  that  the  petition  was  filed  in  the  Court  of  Chancery,  that 
the  petitioner  tendered  a  Dominion  note  for  $1,000  to  the  Registrar 
of  the  Court,  who  refused  to  receive  it,  and  directed  it  to  be  paid  to 
the  Accountant  of  the  Court,  which  was  accordingly  done  :  (see  Chy. 
Ord.  618),  it  was  held  that  the  paymejit  had  been  properlymade,  and 
the  objection  was  overruled  :  He  North  York  Election,  Hodg.  749. 

Where  a  respondent's  preliminary  objections  have  been  overruled 
he  cannot  insert  the  same  objections  in  his  answer  ;  if  he  do,  they 
will  be  struck  out :  Re  North  Oxford  Election,  8  P.  R.  526. 

Where  the  respondent,  under  >i.  preliminary  objection,  sought  to 
establish  bribery  against  the  petitioner  personally,  and  the  enquiry 
was  not  concluded,  and  the  respondent  subsequently  consented  to 
his  election  being  avoided  on  the  ground  of  bribery  by  agents  with" 
out  his  knowledge  or  consent,  he  was  ordered  to  pay  the  costs  of  the 
enquiry  on  the  preliminary  objection,  as  weU  as  the  general  costs  of 
the  cause :  Re  South  Renfrew,  Hodg.  356 ;  but  see  Re  South  Huron 
Election,  29  C.  P.  301 ;  Re  North  Simcoe  Election,  Hodg.  619  ;  Re 
Cornwall  Election,  Hodg.  803. 

Appeals— An  appeal  lies   only  to  the   Supreme   Court :    see  38 

Vict.  c.   11,  s.   48    (D.)     No    appeal  lies  to  the    Court    of  Appeal 

None  on  pre-       from  the  decision  of  a  Court,  or  a  Judge,  upon  a  preliminary  objection 

ti™°  uDta?"""     i"^  ^  Dominion  Election :  Re  Niagara  Election,  4  App.  R.  407 ;  nor 

sufficient  to  put  to  the  Supreme  Court :  Brassard  v.  Lanqevin,  2  S.  C.  R.  317   unless. 
an  end  to  peti-  ' 

tion,  if  allowed. 


Objection  to 
qualification  of 
petitioner  dis- 
allowed. 


Preliminary 
objection  to 
sufficiency  of 
deposit  for  coats. 


Preliminary 
objections  over- 
ruled cannot  be 
reiterated  in 
respondent's 
answer. 

Costs  of  prelimi- 
nary objections 
when  petition 
granted. 


Appeals,  how 
made. 


when  petition  at 
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the  decision  of  the  preliminary  objection  be  final  and  conclusive, 
and  puts  an  end  to  the  petition,  or  would,  if  the  objection  were 
sustained,  have  done  so  :  42  Vict.  >;.  39,  ».  10,  (D.)  ;  Re  Gloitceste7- 
Election,  8  S.  C.  R.  205. 

Answer  to  Petition — Within  five  days  after  the  decision  upon  the  petitTon— when 
preliminary  objections,  if  presented  and  not  allowed,  or  on  the  expi-  to  he  filed, 
ration  of  the  time  for  presenting  the  same,  if  none  be  presented,  the 
petitioner  may  file  a  written  answer  to  the  petition,  together  with  a 
copy  thereof  for  the  petitioner  ;  but  whether  the  answer  be  filed  or  iJsiie!" 
not,  the  petition   is  to  be  held  to  be  at  issue  after  the  expiration  of 
the  time  for  filing  the  answer.     And  thereafter  upon  the  application  „.        ,  ... 
of  either  party  the  Court  may  fix  the  time  and  place  of  trial :  see  37  how  fixed. 
Vict  0.    10,   B.  11   (D.)  ;  38  Vict.    c.  10,   ss.    1,  2   (D.)     Preliminary 
objections  overruled,  cannot  be  reiterated  in  the  answer  :  Re  North 
Oxford  Election,  8  P.  E.  526. 

6.  Evidence  need  not  be  stated  in  the  Petition,  but  be^'stated  in 
the  Court  or  a  Judge  may  order  such  particulars  as  may  ''^  "  ' ' 
be  necessary  to  prevent  surprise  and  unnecessary 
expense,  and  to  ensure  a  fair  and  effectual  trial  in  the 
same  way  as  in  ordinary  proceedings  in  the  Superior 
Courts  of  Common  Law,  and  upon  such  terms  as  to 
costs  and  otherwise  as  may  be  ordered. 

This  Rule  does   not   preclude  the   statement   of  evidence  in  the  E£Eeot  of  Kule. 
petition,   it  renders  it  unnecessary  and  is  designed  to  discourage  the 
practice  :  Re  South  Oxford  Election,  Hodg.    238.     Where  particulars  Whp.nparticulars 
are  ordered  to  be  delivered,  evidence  cannot  afterwards  be  given  of  of  charges  not 
any  charges  not  included  in  the  particulars  delivered ;  but  the  Judge  jnajimfsribie 
at  the  trial  may  allow  an  amendment,  giving,  if  necessary,  time  to  the 
opposite  party  to  meet  the  charge :  Re  Stormont  Election,  Hodg.  21 ; 
Gahey's  vote.   Wetland  Election,  Hodg.  47,  and  if  without  amendment 
evidence  have  been  given,  the  charge  cannot  be  relied  on  in  appeal : 
Re  South  Ontario!  Election,  Hodg.  420 :  but  see  Re  Lincoln  Election, 
Hodg.  489. 

Under  an  objection  that  the  persons  objected  to  were  not  owners, 
tenants,  or  occupiers,  the  votes  cannot  be  objected  to  on  the  ground 
of  insufficient  assessment:  Re  South  Grenville  Election,  Hodg.  174-5, 
nor  can  insufficient  assessment  be  relied  on  under  an  objection  of 
non-ownership,  lb.  164-5. 

Where  the  seat  is  claimed  for  an  unsuccessful  candidate,  the  list  of  List  of  votes 
votes    objected  to,   required  to  be    delivered    under  Rule  7    j^ftsi,  °^|°  \^  J,°' 
must  be  delivered  as  therein  prescribed ;  and  no  order  for  the  delivery  delivered, 
of  such  particulars  is  necessary  ■  Re  West  Elgin  Election,  Hodg.  223. 


Missing  Page 
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Petitioner  to  0    With,  the  Petition,  Petitioners  shall  leave  at  the 

leave  with  Clerk         *'  ' 

°f  couii  name  office  of  the  Clerk  of  the  Court  a  writing,  signed  by 
Ib^seTv'ice'S'"''^  them  or  on  their  behalf,  giving  the  name  of  some 
peTtion.*""^  person  entitled  to  practise  as  an  Attorne}',  or  whom 
they  authorize  to  act  as  their  agent,  or  stating  that 
they  act  for  themselves  {as  the  case  may  be),  and  in 
either  case  giving  an  address  within  the  City  of 
Toronto,  at  which  notices  addressed  to  them  may  be 
left ;  and  if  no  such  writing  be  left,  or  address  given, 
then  all  notices  and  proceedings  may  be  given  and 
served  by  sticking  up  the  same  at  the  office  of  the 
Clerk  of   the  Court. 


Notice  to  be  in 
duplicate. 


When  agent  is 
subseCLUently 
employed,  notice 
to  be  given. 

Respondent  may 
give  notice 
appointing 
attorney  to  act 
for  him,  or 
etating  his 
intention  to  act 
in  person. 


In  default,  pro- 
<:eedings  may  be 
served  by  posting 
in  office. 


The  notice  here  prescribed  ought  to  be  delivered  to  the  Clerk  of 
the  Court  in  duplicate,  one  copy  being  filed,  and  the  other  being 
forwarded  to  the  Returning  Officer  '  by  the  Clerk  of  the  Court,  as 
prescribed  by  Bide  12,  2^081. 

When  an  agent  is  subsequently  employed  he  must  leave  notice  of 
his  appointment  with  the  Clerk  of  the  Court :  see  Bule,  49  post. 

10.  Any  person  returned  as  a  member  may,  at  any 
time  before,  or  after  presentation  of  a  petition  against 
his  return,  send  or  leave  at  the  office  of  the  Clerk  of 
the  Court,  a'writing  signed  by  him  or  on  his  behalf, 
appointing  a  person  entitled  to  practise  as  an  Attor- 
ney, to  act  as  his  Agent,  in  case  there  should  be  a 
Petition  against  him,  or  stating  that  he  intends  to  act 
for  himself,  and  in  either  case  giving  an  address  within 
the  City  of  Toronto,  at  which  notices  may  be  left,  and 
in  default  of  such  writing  being  left  within  a  week 
after  service  of  the  Petition,  notices  and  proceedings 
may  be  given  and  served  respectively,  by  sticking  up 
the  same  at  the  office  of  the  Clerk  of  the  Court. 


boo?  to°ente?         H'  ^he  Clerk  of  the  Court  shall  keep  a  book  or  books 

le^vicn^i'      at  his  office,  in  which  be  shall  enter  all  addresses  and 

names  of  agents,  j^ames  of  Agcnts  given  under  either  of  the  preceding 

rules,  which  book  shall  be  open  to  inspection  by  any 

person  during  office  hours,  without  payment  of  any  fee. 
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12.  The  Clerk  of  the  Court  shall,  upon  the  presenta-  ^j^f^'f^Son"! 
tion  of  the  Petition,  forthwith  send  a  copy  of  thePetition  f^^g'offlcer.'"'"'' 
to  the  Returning  Officer,  pursuant  to  section  8  of  the 
Act,  and  shall  therewith  send  the  name  of  the  Peti- 
tioner's Agent,  if  any,  and  of  the  address,  if  any,  given 
as  prescribed,  and  also  the  name   of  the  respondent's 
.agent,  the  address,  if  any,  given  as  prescribed,  and  the 
Returning  Officer  shall  forthwith  publish  those  par-  gffl""i°8pub. 
ticulars  along  with  the  Petition.   The  cost  of  publication  "*  ^™''- 
■of  this  and  any  other  matter  required  to  be  published 
by  the  Returning  Officer,  shall  be  paid  by  the  Petitioner, 
or  person  moving  in  the  matter,  and  shall  form  part 
of  the  general  costs  of  the  Petition. 

13-  The  time  for  giving  notice  of  the  presentation  of  Time  for  giving 

°  °  ^  notice  of  presMn- 

a  Petition,  shall  be  five  days,  exclusive  of  the  day  of  tation  of  petition, 
presentation. 

A  similar  Eule  was  formerly  in  force  in  the  Queen's  Bench,  but 
was  rescinded  by  Sule  of  E.  T.  44  Vict. 

14.  Where  the  Respondent  has  named  an  Agent  or,  where  Respon- 

~^      .    ,  dent  has  named 

given  an  address,  the  service  of  an  Election  Petition  agent,  or  given 

°  1  •  /■  .  1  A  •  address  for  ser- 

mav  be,  by  delivery  of  it  to  the  Agent,  or  by  posting  fiee,  petition 

/  '      "^  ■'  o         '  -I     1  o   maybe  served  on 

it  in  a  registered  letter  to  the  address  given,  at  such  a  agent,  or  at  aa- 

^  c3  drees  given. 

time  that,  in  the  ordinary  course  of  post,  it  would  be 
delivered  within  the  prescribed  time. 

In  other  cases  the  service  must  be  personal  on  the  i°  other  cases 

■*■  service  of  petition 

Respondent,  unless  a  Judge,  on  an  application  made  to  unJ^gjPg^stita- 

him   not   later   than   five  days    after   the  Petition  is  f^*e'|';;^''j„^]ge. 

presented,  on  affidavit  showing  what  has  been  done, 

shall  be   satisfied  that  all  reasonable  effort  has  been 

made  to  effect  personal  service,  and  cause  the  matter 

to  come  to  the  knowledge  of  the  Respondent,  in  which 

■case  the  said    Judge  may  order   that  what  has  been 

done  shall  be  considered  sufficient  service,  subject  to 

such  conditions  as  he  may  think  reasonable. 

A  similar  Ruk  was  formerly  in  force  in  the  Queen's  Bench  but  was 
rescinded  by  Bule  of  E.  T,  44  Vict. 

27 
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In  case  of  jc    jjj  ^^gg  ^f  evasion  of  service,  the  affixing  in  a  con- 

evasion  of  *•*'  '  o 

of  etiUon°sub!  spicuous  pkce  in  the  office  of  the  Clerk  of  the  Couit,  a 
mtT^  luwed.  notice  of  the  Petition  having  been  presented,  stating 
the  Petitioner,  the  Prayer,  and  the  fact  that  money- 
has  been  paid  into  Court  as  security  under  the  Act, 
shall  be  deemed  equivalent  to  personal  service  if  so 
ordered  by  a  Judge. 


to^'b?  topS  of      16.  All  claims  at  law  or  in  equity  to  money  deposited, 
jud^ge""'  ""       or  to  be  deposited  for  payment  of  costs,  charges,  and 
expenses  payable  by  the  Petitioners,  pursuant  to  sec- 
tion 8  of  the  Act,  .shall  be  disposed  of  by  the  Court  or 
a  Judge. 

The  money  deposited  is  security  not  only  for  the  costs  of  respon- 
dent, but  also  of  any  witness  summoned  on  the  petitioner's  behalf  ; 
of  any  Eeturning  OiHcer  whose  conduct  is  complained  of  ;  and  of 
any  candidate  not  elected,  whose  conduct  is  complained  of  :  see 
37  Vict.  i;.  10,  o.  8,  S3.  4.  (D.) 


Deposit,  who 
entitled  to 
benefit  of. 


Deposit,  when  17-  Money  SO  deposited  shall,  if  and  when  the  same  is 
no  longer  needed,  for  securing  payment  of  such  costs, 
charges,  and  expenses,  be  returned  or  otherwise  dis- 
posed of  as  justice  may  require,  by  rule  of  the  Court 
or  order  of  a  Judge. 

Order  for  pay-         18.  Such  rule  or  Order  may  be  made  after  such  notice 

raent  out,  when  ,  .  <.     i  t       •  i 

it  may  be  made,  of  intention  to  apply,  and  proof  that  all  just  claims 
have  been  satisfied,  or  otherwise  sufficiently  provided 
for,  as  the  Court  or  Judge  may  require. 


Order  for 
payment. 


19.  The  rule  or  order  may  direct  payment  either  to 
the  party  who  deposited  the  same,  or  to  any  party 
entitled  to  receive  the  same. 


20-  Upon  such  rule  or  order  being  made  the  amount 


Clerk  to  pay 

rorT™'"'      may  be  paid  by  the  Clerk  of  the  Court. 


Clerk  to  keep 
account  of 
deposit 


21-  The  Clerk  of  the  Court  shall  keep  a  book  open  to 
inspection  of  all  parties  concerned,  in  which  shall  be 
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entered  from  time  to  time,  the  amount  and  the  Petition 
to  which  it  is  applicable,  which  book  may  be  inspected 
without  payment  of  any  fee. 


22.  The  Clerk  of  the  Court  shall  make  out  the  Elec-  ^^^^l^^  ^f-^" 
tion  list.  In  it  he  shall  insert  the  names  of  the  Agents  of  [j^jf""'  *^"'' 
the  Petitioners  and  Respondent,  and  the  addresses   to 

which  notices  may  be  sent,  (if  any).  The  list  may  be 
inspected  at  any  time  during  office  hours,  and  shall  be 
put  up  for  that  purpose  on  a  notice  board  appropriated 
to  proceedings  under  the  said  Act,  and  headed,  "  The 
Dominion  Controverted  Elections  Act,  1874." 

23.  The  time  and  place  of  the  trial  of  each  Election  Time  and  place 

_    ^  ■*-  of  trial,  now  tfr 

Petition  shall  be  fixed  by  the  Court,  and  notice  thereof  ^"^  notified, 
shall  be  given  in  writing  by  the  Clerk  of  the  Court,  by 
affixing  the  same  in  some  conspicuous  place  in  his 
office,  sending  one  copy  by  the  post  to  the  address 
given  by  the  Petitioner,  another  to  the  address  given 
by  the  Respondent  (if  any)  and  a  copy  by  the  post  to 
the  Sheriff,  fifteen  days  before  the  day  appointed 
for  the  trial :  the  Sheriff  shall  forthwith  publish  the 
same  in  the  Electoral  Division. 

As  to  the  time  within  which  an  election  petition  is  to  be  tried,  see  Time  for  trial. 
38  Vict.  c.  10,  33.  1,  2,  (D.)  an  order  may  be  made  extending  the  time; 
He  West  Middlesex,  Walker  v.  Rosn,  10  P.  R.  27. 

Whenever  three  months  have  elapsed  from  the  filing  of  a  petition 
without  a  day  for  the  trial  being  fixed,  any  elector  may,  on  applica- 
tion, be  subtituted  for  the  petitioner  on  such  terms  as  shall  be  just, 
38  Vict.  c.   10  s.   2  :  see  Ee  Kingston  Election,  30  0.  P.  389.     Where  Dismissal  of  peti- 
six  months  have  elapsed  without  the  trial  having  been  commenced,  or  (.je'^i^i  tolnaX^ 
the  time  extended,  the  respondent  may  move  to  dismiss  the  petition  : 
see  Re  West  Middlesex,  Walker  v.  Ross,  supra.    Something  more  than  Change  of  place 
mere   convenience  must  be  shown,  to  induce  the  Court  to  change 
the  place  of  trial  of  an  election  petition,   from  the    county  where 
the  election  has   taken  place.     The    order  must  be   made  by  the 
Court,  and  not  by  a  Judge  in  Chambers  :   Collins  v.    Price,  5  0.  P. 
D.  544 :  and  see  Re  South  Qrey  Election,  Hunter  v.  Lauder,  Hodg.  52. 
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po°sted  "iofflc'e  24.  The  affixing  of  the  notice  of  trial  at  the  office  of 
suffli"nL'°  *"*  *^®  Clerk  of  the  Court  shall  be  deemed  and  taken  to  be 
notice  in  the  prescribed  manner  within  the  meaning  of 
the  Act,  and  such  notice  shall  not  be  vitiated  by  any 
miscarriage  of,  or  relating  to,  the  copy  or  copies 
thereof  to  be  sent  as  already  directed. 

The  notice  of  trial  must  be  affixed  as  prescribed  by  this  Rule  not 
later  than  fourteen  days  before  that  on  which  the  trial  is  to  take 
place,  37  Vict.  c.  10,  s.  13  (D). 

Notice  of  trial-       25.  The  uoticc    of  trial  may  be   in  the   following 

form  of.  "^  ^ 

form  : — 

In  the  Common  Pleas. 

"  The  Dominion  Controverted  Elections  Act  1874," 
Election  Petition  of  (name  the  Electoral  Division), 
take  notice  that  the  above  Petition  {or  Petitions)  will 
be  tried  at  on  the  day  of  and 

n  such  other  subsequent  days  as  may  be  needful. 
Dated  the  day  of  A.D.  18     . 

By  order, 
(Signed)  A.  B. 

C.  C.  &  P.  c.  p. 

Production  of         26-  At  any  time  after  an  Election  Petition  is  tiled, 

documents,  how      .   .  i  f    i       ,^ 

obtained.  either  party  by  order  or  the  Court  or  a  Judge,  may  have 

production  and  inspection  of  all  books,  lists,  commis- 
sions, ballots,  certificates,  statements,  papers,  documents 
and  returns,  whatsoever,  relating  to  the  Election,  re- 
turned to,  or  in  possession  of  the  Clerk  of  the  Crown 
in  Chancery,  at  such  place  and  in  such  manner,  and 
upon  such  terms  as  the  Court  or  Judge  shall  direct 
And  for  the  purpose  of  such  production  and  inspection^ 
and  for  the  purposes  of  the  trial  of  the  Election  Peti- 
tion, the  Clerk  of  the  Crown  in  Chancery  shall  deliver 
or  transmit  as  and  when  directed  by  rule  of    Court  or 
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Judge's  order,  the  said  books,  lists,  commissions,  ballots, 
certificates,  statements,  documents,  papers,  and  returns, 
in  such  manner,  and  to  such  officer,  as  by  rule  of  Court 
or  Judge's  order  shall  be  directed. 

The  said  books,  lists,  commissions,  ballots,  certifi- 
cates, statements,  documents,  papers,  and  returns,  to  be 
returned  to  the  custody  of  the  Clerk  of  the  Crown  in 
Chancery  after  the  trial  of  the  Petition,  or  after  the 
purpose  has  been  served,  for  which  their  delivery  or 
transmission  was  required. 

As  to  production  by  the  petitioner,  and  respondent,  and  their  right 
to  examination  for  discovery,  see  37  Vict.  u.  10,  ss.  14-28. 

27.  A  Judge  may  from  time  to  time  by  order  made  judge  may 
upon  the  application  of  a  party  to  the  Petition,  or  by 

notice  in  such  form  as  the  Judge  may  direct,  to  be  sent  to 
the  Sheriff,  postpone  the  commencement  of  the  trial  to 
such  day  as  he  may  name,  and  such  notice  when  re- 
ceived, shall  be  forthwith  made  public  by  the  Sheriff'. 

But  see  now  38  Vict.  u.  10,  ss.  1,  2.  (D.) 

28.  In  the  event  of  the  Judge  not  having  arrived  at  Adjournment  of 
the  time  appointed  for  the  trial,  or  to  which  the  trial  is  arrival  of  judge, 
postponed,  the  commencement  of  the    trial  shall,  ipso 

facto,  stand  adjourned  to  the  ensuing  day,  and  so  from 
day  to  day,  until  the  arrival  of  the  Judge. 

29-  No  formal  adiournment  of  the  Court  for  the  trial  Formal  aajoum- 

•^  ment,  when  un- 

of  an  Election  Petition  shall  be  necessary,  but  the  trial  is  necessary, 
to  be  deemed  adjourned,  and  may  be  continued  from 
day  to  day,  until  the  inquiry  is  concluded  ;  and  in  the 
event  of  the  Judge  who  begins  the  trial  being  disabled 
by  illness  or  otherwise,  it  may  be  recommenced  and 
concluded  by  any  other  of  the  Judges. 

See  38  Vict.  c.  10,  s.   2,  (D. )  which  expressly  provides   that  the  rpjjjj  jg  proceed 
trial  is  to  proceed  de  die  in  diem  until  the  trial  is  overj  unless  on  <^^  <^^^ »"  diem. 
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.Special  case, 
how  stated. 


applicatioD,  supported  by  affidavit,  it  be  shewn  that  the  require- 
ments of  justice  render  it  necessary  that  a  postponement  of  the  case 
shall  take  place. 

30.  The  application  to  state  a  special  case,  may  be 
made  a  rule  in  the  Court  when  sitting,  or  by  a  sum- 
mons before  a  Judge  upon  hearing  the  parties. 

See  37  Vict.  u.  10,  s.  32.  (D.) 

May  be  reserved      -A-  special  case  may  be  reserved  at  the  trial  only  where  the  Judge 
at  trial.  presiding  at  the  election  trial  has  a  serious  doubt  as  to  what  the  law 

is,  or  believes  that  the  Court  might  entertain  a  different  opinion  from 
the  election  Judge  :  Re  North  York  Election,  Hodg.  62. 


Affidavits  and 
papers,  how  to 
be  entitled. 


31.  All  affidavits  and  papers  in  any  Election  matter 
in  Court,  or  in  any  Court  for  the  trial  of  an  Election 
Petition  may  be  entitled  as  follows  : — 

In  the  Common  Pleas. 
The  Dominion  Controverted  Elections  Act,  1874. 

Election  of  a  Member  of  the  House  of  Commons 
for  {name  the  Electoral  Division.) 


Dominion  of  Canada^ 
Province  of  Ontario 

To  wit :  \ 


n 


32-  An  officer  shall  be  appointed  for  each  Court  for 
the  trial  of  an  Election  Petition,  who  shall  attend  at  the 
trial  in  like  manner  as  the  Clerks  of  Assize  and  of 
Arraigns  attend  at  the  Assizes.  Such  officer  may  be 
called  the  Registrar  of  that  Court.  He,  by  himself,  or 
in  case  of  need  his  sufficient  Deputy,  shall  perform  all 
the  functions  incident  to  the  officer  of  a  Court  of  Record 
and  also  such  duties  as  maj^  be  prescribed  to  him. 

Costs  of -ft-itnessrs      33.  The    reasonable  costs  of  any  witness  shall   be 

to  be  ascertained 

•by  BegiBtrar.       ascertained  by  the  Registrar  of  the  Court,  and   the 
certificate  allowino;  them  shall  be  under  his  hand. 


Tlegistrar  of 
Election  Court 
may  be 
appointed. 


Duties  of 
Registrar. 
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34.  The  order  of  a  Judge  to  compel  the  attendance  of  ^ttmdance"^''^' 
a  person  as  a  witness  may  be  in  the  following  terms  :     "''o**'- 

Court  for  the  trial  of  an  Election  Petition  for  {com- 
plete the  title  of  the  Court),  the  day  of 

To  A.  B.  (describe  the  person),  you  are  hereby  required  *°™  °'- 
to  attend  before  the  above  Court  at  {place)  on  the 

day  of  ,  at  the  hour  of  {or  forthwith 

as  the  case  may  be),  to  be  examined  as  a  witness  in  the 
matter  of  the  said  petition,  and  to  attend  the  said 
Court  until  your  examination  shall  have  been  com- 
pleted. 

As  witness  my  hand, 

A.  B., 

Judge  of  the  said  Court. 

35.  In  order  to  the  commitment  of  any  person  for  Order  for  com- 

mitment for 
contempt,  the  warrant  may  be  as  follows  : —  contempt. 

At  a  Court  holden  on  at  for  the  trial  form  of,  order 

to  commit  for 

of  an  Election  Petition  for  the  {here  name  the  Electoral  contempt. 
Division),  before  the  Honourable  and 

one  of  the  Judges  pursuant  to  the  "  Dominion  Con- 
troverted Elections  Act  1874." 

Whereas  A.  B.  has  this  day  been  guilty,  and  is  by 
the  said  Court  adjudged  to  be  guilty,  of  a  contempt 
thereof ; — The  said  Court  does  therefore  sentence  the 
said  A.  B.  for  his  said  contempt  to  be  imprisoned  in 
the  Gaol  for  ,  and  to  pay  to 

Our  Lady  the  Queen  a  fine  of  $  ,  and  to  be  further 

imprisoned  in  the  said  gaol  until  the  said  fine  be  paid. 
And  the  Court  further  orders  that  the  Sheriff  of  the 
said  County  {or  as  the  case  may  be),  and  all  constables 
and  officers  of  the  peace  of  any  County  or  place  where 
the  said  A.  B.  may  be  found,  shall  take  the  said  A.  B. 
into  custody,  and  convey  him  to  the  said  gaol,  and 
there  deliver  him  into  custody  of  the  gaoler  thereof  to 
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undergo  his  said  sentence.  And  the  Court  further 
orders  the  said  gaoler  to  receive  A.  B.  into  his  custody 
and  that  he  shall  be  detained  in  the  said  gaol  in  pursu- 
ance of  the  said  sentence. 

Signed  the  day  of  A.D. 

{To  he  signed  by  the  Jiixlge). 

Parties  liaWe  to       ^ny  petitioner,  or  respondent,  disobeying  a  rule  for  the  production 
be  committed  for     ,,•''■  '  "'.,,         ,  ,  ^     i  r^       :„„-,T-i 

contempt.  of  documents,  may  be  punished  as  tor  a  contempt  oi  Court;  37  Vict. 

u.  10  s.  28  (D)  :  any  witness  refusing  to  obey  an  order  of  a  Judge  to 

attend  and  give  evidence  may  be  in  like  manner  punished:     Jb.  s.  50. 

Publication  of  comments  in  a  newspaper,  with  a  view  to  iuiiuence 
the  result  of  an  election  trial,  is'  a  contempt  of  Court  and  may  be 
punished  by  attachment :  see  i?e  Lincoln  Election,  2  App.  R.  353. 

■Warrant  of  com-      3g    Such  Warrant  may  be  made  out  and  directed  to 

mltment,  now  *^ 

to  be  acted  on.  ^jje  Sheriff,  or  other  person  having  the  execution  of  pro- 
cess of  the  Superior  Courts,  as  the  case  may  be,  and  to  all 
Constables,  and  OfBcers  of  the  Peace,  of  the  County  or 
place  where  the  person  adjudged  guilty  of  contempt, 
may  be  found  ;  and  such  warant  shall  be  sufficient 
without  further  particularity,  and  shall  and  may  be- 
executed  by  the  persons  to  whom  it  is  directed,  or  any 
or  either  of  them. 

Interlocutory  37.  All  iutcrlocutory  nucstions  and  matters  shall  be- 

applica'ions  to  ./      j. 

be  disposed  of  in  heard  and  disposed  of  before  a  Judffe,  who  shall  have- 

Chambers.  ^  c)    ' 

the  same  control  over  the  proceedings  under  "  The 
Dominion  Controverted  Elections  Act,  1874,"  as  a 
Judge  in  Chambers  in  the  ordinary  proceedings  of  the 
Superior  Courts. 

Aiithdrawai  of         38.  Notice  of  an  application  for  leave  to  withdraAV  a. 

pntuion,  notice  _    .  ^  .*- 

"^  petition  shall  be  in  writing  and  signed  by  the  peti- 

tioners or  their  agent.  It  shall  state  the  ground  on 
which  the  application  is  intended  to  be  supported. 

The  following  form  shall  be  sufficient: — 
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In  the  Common  Pleas. 
"The  Dominion  Controverted  Elections  Act,  1874.  ^o™  "f- 

{Name  the  Electoral  Division)  Petition  of  {state 
Petitioner)  presented  day  of  The 

Petitioner  proposes  to  apply  to  withdraw  his  Petition 
upon  the  following  ground  {here  state  the  ground),  and 
prays  that  a  day  may  be  appointed  for  hearing  his 
application. 

Dated  this  day  of  A.D.  18     . 

{Signed.) 

As  to  the  withdrawal  of  petitions  :  fee  37  Vict.  c.  10  ss.  54-55,  (D).  When  petition 
No  petition  may  be  withdrawn  without  the  leave  of  the  Court  or  ai|^  e  wi    - 
a  Judge.     Notice   of  the   application   must   be  published  :  see  post 
Rule  40.     On  such  an  application  any  person  who  could  have  been  publtahed.    ° 
a  petitioner  may  apply  to   be   substituted  :    see  Sule  41  post ;  Se 
Kingston  Election,  30  C.  P.  389.     When  there  are  several  petitioners  When  there 
all  must  concur  in  the  withdrawal.     If  the  Court  or  a  Judge  is  of  petitioners  all 
opinion    that    the  withdrawal  of  the  petition  is  the   result  of  any  ™™'  concur, 
corrupt  arrangement,  or  in  consideration  of  the  withdrawal  of  any  rLult  rf  cornipt 
other  petition,  the  Court,  or  Judge,  is  to  report  such  opinion  to  the  bargain  Judge 
Speaker,  stating  the  reasons. thereof  and  the  circumstances  attending 
the  withdrawal. 

On  an  application  to  withdraw  a  petition,   the  petitioner  and  re-  Affidavit 
spondent  must  make  positive  affidavit  that  they  have  not  been  parties  reijuired  on 
to  any  corrupt  arrangement,  and  deny  1;o  the  best  of  their  knowledge,  petition, 
information,  and  belief,  that  any  such  arrangement  has  been  made  by 
their  agents.     The  existence  of  any  such  arrangement   must  also  be 
denied  by  the  agents  themselves  ;  Jolmston\.  Rankin,  5  C.  P.  D.  553. 

39.  The  notice  of  application  for  leave  to  withdraw  Notice  to  be 
shall  be  left  at  the  office  of  the  Clerk  of  the  Court.        of  coui-t. 

40.  A  copy  of  such  notice  of  the  intention  of  the  Peti-  Notice  of 

■\      f       t  .1  withdrawal  to 

tioner  to  apply  lor  leave  to  withdraw  his  Petition  shall  be  served  on 

.  1  T         -n      .    •  1  Respondent  and. 

be  given  by  the  Petitioner  to  the  Respondent  and  to  Returning 
the  Returning  Officer,  who  shall  make  it  public  in  the 
Electoral  Division  to  which  it  relates ;  and  shall  be  Notice  to  be 

£,Q  published. 
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forthwith  published  by  the  Petitioner  in  at  least  one 
newpaper  published  or  circulating  in  the  place,  if  any. 

The  following  may  be  a  form  of  Huch  notice : — 
In  the  Common  Pleas. 
"The Dominion  Controverted  Elections. Act,  1874." 
Form  of  notice        In  the  Election  Petition  for  in  which 

ot  withdrawal 

to  be  published.  is  Petitioner,  and  Respondent. 

Notice  is  hereby  given  that  the  above  Petitioner  has 
on  the  day  of  lodged  at  the  office  of 

the  Clerk  of  the  Court,  notice  of  an  application  to 
withdraw  the  Petition,  of  which  notice  the  following 
is  a  copy  (set  it  out),  and  take  notice  that,  by  the  rule 
made  by  the  Judges  of  the  said  Court  of  Common 
Pleas,  any  person  who  might  have  been  a  Petitioner 
in  respect  of  the  said  Election  may,  within  five  days 
after  publication  by  the  Returning  Officer  of  this 
notice,  give  notice  in  writing  of  his  intention  on  the 
hearing,  to  apply  for  leave  to  be  substituted  as  a  Peti- 
tioner. 

(Signed) 

Appiieation  by        4j   ^^y  person  who  might  have  been  a  Petitioner  in 

person  who  ./    x  o 

might  haTe  been  respect  of  the  Election  to  which  the  Petition  relates, 

a  petitioner,  to  1^  ' 

al  ™tition"er^'*  Ki^y,  withiu  fivc  daj's  after  such  notice  is  published  by 
the  Returning  officer,  give  notice  in  writing  signed  by 
him,  or  on  his  behalf,  to  the  Clerk  of  the  Court,  of  his 
intention  to  apply  at  the  hearing  to  be  substituted  for 
the  Petitioner,  but  the  want  of  such  notice  shall  not 
defeat  such  application,  if  in  fact  made  at  the  hearing. 

See  37  Vic.  o.  10  s.  54,  (D),  as  to  terms  on  which  substitution  may- 
be ordered. 

Substitution  Where  the   Court  in   view  of  the  evidence  adduced  had  recom- 

when  refused.       mended  the  withdrawal  of  the  petition,  and  an  elector  then  applied 

to  be  substituted  as  a  petitioner,  but  failed  to  adduce  any  additional 


iow  made. 
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grounds  for  invalidating  the  election,  the  application  of  the  elector 
to  be  substituted  was  refused,  and  leave  to  withdraw  the  petition  was 
granted  ;  Re  Peel  Election,  Hodg.  485. 

42.  The  time  and  place  for  hearing  the  application  '^'^^^^^^''^^ 
shall  be  fixed  by  a  Judge,  and  whether  before  the  Court,  g^^^'*''*'''  ^°'^ 
or  before  a  Judge,  as  he  may  deem  advisable,  but  shall 

be  not  less  than  a  week  after  the  notice  of  the  inten- 
tion to  apply  has  been  given  to  the  Clerk  in  manner 
.as  hereinbefore  provided,  and  notice  of  the  time  and  give™ 
place  for  the  hearing,  shall  be  given  to  such  person  or 
persons,  if  any,  as  shall  have  given  notice  to  the  Clerk 
of  the  Court  of  an  intention  to  apply  to  be  substituted 
as  Petitioners,  and  otherwise  in  such  manner  and  at 
such  times  as  the  Judge  directs. 

43.  Notice  of  abatement  of  a  Petition  by  death  of  the  Abatement  of 

*'  petition,  notice 

Petitioner,  or  surviving  Petitioner,  under  section  56,  "f"*"  ^i^  s'™"- 
of  the  said  Act,  shall  be  given  by  the  party  or  person 
interested,  in  the  same  manner  as  notice  of  an  appli- 
cation to  withdraw  a  Petition ;  and  the  time  within 
which  application  may  be  made  to  the  Court  or  Judge 
by  motion  or  summons  of  a  Judge  to  be  substituted 
as  a  Petitioner,  shall  be  one  calendar  month,  or  such 
further  time  as,  upon  consideration  of  any  special  upon  abatement, 
circumstances,  the  Court,  or  Judge,  may  allow. 

See  Rules  39  and  40  ante  as  to  mode  of  publication  of  application 
to  withdraw  a  petition. 

An  election  petition  abates  by  the  death  of  a  sole  petitioner,  or  of  when  petition 
the  survivor  of  several  petitioners.  ''^' 

The  abatement  of  the  petition  does  not  aflfect  the  liability  of  a  Effect  of 
petitioner  for  costs  previously  incurred.  On  the  abatement  taking 
place,  notice  thereof  is  to  be  given  in  the  Electoral  District  to  which 
the  petition  relates,  and  within  the  time  prescribed  by  this  Rule  any 
person  who  might  have  been  a  petitioner  in  respect  of  the  election 
may  apply  to  be  substituted  as  petitioner.  Such  applicant  must  give 
security  as  upon  the  filing  of  a  new  petition :  see  38  Vict.  c.  10,  s.  56, 
.(D.) 
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Death  of 
Eeapondent,  or 
elevation  to 
Seuate,  or 


44.  If  the  Respondent  dies,  or  is  summoned  to  Par- 
liament as  a  Member  of  the  Senate,  or  if  the  House  o£ 
HMsrthS;  wa    Commons  have  resolved  that    his  seat  is  vacant,  any 
efleot'otTpro-"  persoH   entitled    to   be   a   Petitioner,  under    the   Act. 
had'tfere'on.'"'    in   rcspect   of    the   Election   to  which    the    Petition 
relates,  may  give  notice  of  the  fact  in  the  Electoral 
Division,  by  causing  such  notice  to  be  published  in 
at  least  one  newspaper  published  or  circulating  there- 
in, if  any,  and  by  leaving  a  copy  of  such  notice  signed 
by  him,  or  on  his  behalf,  with  the  Returning  OfHcer, 
and  a  like  copy  with  the  Clerk  of  the  Court. 

See  38  Vict.  c.  10,  s.  57  (D.) ;  and  see  Rule  47  post. 

Res' wid^  45.  The  manner  and  time  of  the  Respondent  giving 

he  does  not        notice  to  the  Court  that  he  does  not  intend  to  oppose 

intend  to  oppose  ^  ^ 

Jyen™'  """^  ^^  Petition,  shall  be  by  leaving  notice  thereof  in  writ- 
ing at  the  office  of  the  Clerk  of  the  Court,  signed  by 
the  Respondent,  six  days  before  the  day  appointed  for 
trial,  exclusive  of  the  day  of  leaving  such  notice. 

See  .S8  Vict.  u.  10,  s.  58  (D). 

Copy  of  notice  46-  Upon  such  noticc  being  left  at  the  office  of  the- 
Petitioner  and  Clerk  of  the  Court  he  shall  forthwith  send  a  copy 
of  Court;  and  thereof  by  the  post  to  the  Petitioner  or  his  Agent,  and 
lish  same.  to  the  Sheriff  who  shall  cause  the  same  to  be  published 

in  the  Electoral  Division. 

"rto  te  '''""^'      ^''-  '^^^  *™®  ^°^  applying  to  be  admitted  as  a  Re- 

res™ondenr        spondent   in  either  of  the    events  mentioned  in  the 

57th  section  of  the  Act,  shall  be  within  ten  days  after 

such  notice  is  given  as  hereinbefore  directed,  or  such 

further  time  as  the  Court  or  a  Judge  may  allow. 

Costs,  how  to  be      48.  Costs  shall  be  taxed  by  the  Clerk  of  the  Court,. 

taxed.  ■' 

or,  at  his  request,  by  any  Master  of  a  Superior  Court, 
upon  the  rule  of  Court,  or  Judge's  order,  by  which  the 
costs  are  payable,  and  costs  when   taxed  may  be  re- 
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covered  by  execution  issued  upon  the  rule  of  Court,  "'■^x^"t°or"'' 

ordering  them  to  be  paid,  or,  if  payable  by  order  of  a 

Judge,  then,  by  execution  upon  such  order,  or  in  case 

there  be  money  in  Court  available  for  the  purpose, 

then  to  the  extent  of  such  money  by  order  of  the 

Court  or  a  Judge.  The  office  fees  payable  for  inspection,  office  fees  to  be 

rr*  .  1  I  T       ,  1  T .  1        same  as  for 

onice  copies,   enrolment,  and  other  proceedings  under  other  pro- 
the  Act  and  these  Rules  shall  be  the  same  as  those  pay- 
able, if  anj'',  for   like    proceedings   according  to    the 
present  practice  of  this  Court. 

For  tariff  of  fees,  see  ante  p.  553. 

49.  An  Agent  employed  for  the  Petitioner  or  the  ^^%\^l^^°jfr 
Respondent  shall  forthwith  leave  written  notice  at  the  ''i^e''™otiM 'to" 
office  of  the  Clerk  of  the  Court,  of  his  appointment  to  ''"'*  °^  '^°""- 


Service  on  him 
suf&cient. 


act  as  such  agent,  and  service  of  notices  and  proceedings 
upon  such  agent  shall  be  sufficient  for  all  purposes. 

It  seems  an  omission,  not  to  have  required  this  notice  to  be  also 
served  on  the  opposite  party. 

50-  At  the  time  appointed  for  the  trial  of  any  Election  andVrtiSs"" 
Petition,  the  Petitioner  shall  leave  with  the  Registrar,  *°  fee  left  for 

>  o  '  use  of  Judge  at 

for  the  use  of  the  Judge,  at  the  trial,  fairly  written  on  '"*'• 
one  side  of  the  paper  only — a  copy  of  the  petition  and 
of  all  the  proceedings  thereon,  which  show  the  several 
matters  to  be  tried,  including  the  particulars  of  ob- 
jection on  either  side,  the  correctness  of  which  copy, 
in  so  far  as  the  proceedings  are  filed  with  the  Clerk  of 
the  Court,  shall  be  certified  by  the  said  Clerk.  The 
Judge  may  allow  amendment  of  the  said  copy,  or  in 
default  of  of  such  copy  being  delivered,  the  Judge  may 
refuse  to  try  the  Petition,  or  may  allow  a  further  time 
for  delivery  of  the  copy,  or  may  adjourn  the  trial,  in 
every  case  upon  such  terms,  as  to  costs  and  otherwise, 
as  the  Judge  shall  see  fit  to  impose. 
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Judge  after  trial 
to  return  to 
Clerk  of  Court 
evidence,  &c. 


51-  After  the  trial  of  any  Election  Petition  the  Judge 
shall  return  to  the  Clerk  of  the  Court  the  evidence 
and  proceedings  before  the  said  Judge  and  his  finding 
on  the  said  Petition. 


As  to  the  report  to  be  made  by  the  Judge  to  the  Speaker  :  see  38 
Vict.  0.  10,  ss.  29-31  (D.) 

Proceedings  not       §2.  No  proceedings  Under  "  The  Dominion  Contro- 
olSnl         verted  Elections  Act,  1874,"  shall  be  defeated  by  any 
formal  objection. 


Rules  of  Court, 
how  to  te 
published. 


63.  Any  Rule  made  or  to  be  made  in  pursuance  of  the 
Act  shall  be  published  by  a  copy  thereof  being  put  up 
in  the  Office  of  the  Clerk  of  the  Court. 


English  practice, 
how  far  in  force. 


So  far  as  the  Eules  of  Court  do  not  otherwise  provide  the  principles, 
practice,  and  Rules  in  force  as  to  Election  Petitions  in  England  on  the 
26th  May,  1874,  are  to  be  observed  :  see  37  Vict.  o.  10,  s.  45  (D.) 


Commission  to  Under  this  section  it  was  held  that  a   commission  might  issue  to 

may"be  is'sued!"  examine  a  witness  resident  abroad  :  see  He  Cornwall  Election  Petition, 
8  P.  E.  64. 


Practice  laid 
down  by 
Dominion  Acts 
adopted. 


RULE  OF  QUEEN'S  BENCH  AND  COMMON  PLEAS 
OF  13th  DECEMBER,  1878. 

As  of  Michaelmas  Term,  42  Victoria, 

54-  It  is  ordered  by  the  Judges  of  the  Courts  of 
Queeen's  Bench  and  Common  Pleas,  by  virtue  of  the 
Statutory  povfers  and  authority  which  they  possess 
and  exercise,  and  by  virtue  of  the  other  powers  and 
authority  which  the  said  Courts  jointly  or  severally 
possess  and  exercise,  to  make  rules  and  orders  for  the 
effectual  execution  of  the  "Dominion  Controverted 
Elections  Act,  1874,"  and  of  any  other  Act  of  the 
Dominion  Parliament,  connected  with  or  relating  to 
Controverted  Elections  or  to  corrupt  or  other  illegal 
practices  at  said  Elections,  or  at  any  prior  Election,  or 
to  inquiries  which  may  be  made  into,  or  in  any  way 
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concerning  the  same,  that  the  procedure  in  the  said 
Acts,  and  in  each  o£  them,  respectively  enacted  and 
provided  in  the  cases  above  mentioned,  and  in  each 
and  every  of  them,  shall  be  the  course  of  procedure  in 
such  cases  in  these  Courts,  in  all  respects  as  if  the  said 
procedure  had  been  and  was,  as  it  now  is  specially 
provided  for,  prescribed  and  regulated  by  the  said 
Courts,  and  by  each  of  them,  in  the  like  manner  and 
to  the  like  tenor  and  effect  as  the  said  procedure  in 
such  coses  is  prescribed  and  enacted  by  the  said 
respective  Acts. 
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ELECTIONS  TO  LEGISLATIVE  ASSEMBLY 
OF  ONTARIO. 

RULES  OF  ELECTION  COURT  OF  11  MARCH,  1871. 

Certain  Rules  were  passed  this  day  by  the  Chief  Justice  of  the 
Queen's  Bench,  the  Chancellor  of  Ontario,  and  the  Chief  .Justice  of  the 
Common  Pleas,  regulating  proceedings  for  the  trial  of  Controverted 
Elections  to  the  Provincial  Legislature.  These  Rules  are  now- 
superseded  by  the  following  Rules  made  by  the  Court  of  Appeal : 


IN  THE  COURT  OF  APPEAL  FOR  ONTARIO- 

GENERAL  EULES- 

FOR  THE   TKIAL    OF 

CONTROVERTED    ELECTIONS 

OF   MEMBERS   OF  THE 

LEGISLATIVE   ASSEMBLY  OF  ONTARIO. 

PURSUANT  TO 

The  Controverted  Elections  Act  of  Ontario,  {S.  S.  0.  ch.  11), 
29th  June,   1883. 


Election  petition,      1.  The  Presentation  of  an  Election  Petition  shall  be 

ow  presen  e .    ^^^^  ^y  jg^ving  it  at  the  ofSce  of  the  Registrar  of  the 

Court  of  Appeal,  who,  or  his  clerk,  shall  (if  required) 

give  a  receipt  which  may  be  in  the  following  form : — 

Received  on  the  day  at  the  office 

of  the  Registrar  of  the  Court  of  Appeal,  a  petition 
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touching  the  Election  of  A.B.,  a.  member  for 
purporting  to  be  signed  by  (insert  the  name  of  Peti- 
tioners). 

0.  D.,  Registrar. 

With  the  Petition  shall  also  be  left  a  copy  thereof 
for  the  said  Registrar  to  send  to  the  Returning  Officer, 
pursuant  to  section  12  of  the  Act. 

R.  S.  0.  c.  11,  s.  12  referred  to  in  this  Rule  is  as  follows  ; — 

"12.  On  the  presentation  of  the  petition,   the  Registrar  of  the  Registrar  to  for- 

ir  /  o  ward  copy  to  Re- 

•Court  shall  send  a  copy   thereof  by  mail  to  the  Returning  Officer  of  turning  Officer. 

the  Electoral  District  to  which  the  petition  relates,  who  shall  forth- 
with publish  the  same  in  the  District." 

The  necessary  postage  for  forwarding  the  petition  to  the  Returning 
officer  should  also  be  left  with  the  Registrar. 

The  petition  must  be  filed  in  the  office  of  the  Registrar  of  the  Court  Filing  in  wrong 
of  Appeal ;  if  filed  in  a  wrong  office,  the  defect  cannot  be  cured  after 
the  time   for  filing   a   petition   has  elapsed :  In  re  Prescott  Election, 
(Dom.)  9  P.  R.  481. 

Time  for  filing  petition  :  —  The  petition  must  be  presented  Time  for  filing 
within  twenty-one  days  after  the  return  has  been  made  to  the  Olerk 
•of  the  Crown  in  Chancery  of  the  member  to  whose  election  the  peti- 
tion relates,  unless  it  questions  the  return  or  election  upon  an  allega- 
tion of  corrupt  practices,  and  specifically  alleges  a  payment  of  money 
or  other  act  of  bribery  to  have  been  committed  by  the  member,  or 
on  his  account,  or  with  his  privity,  since  the  time  of  such  return  in 
pursuance,  or  furtherance,  of  such  corrupt  practices,  in  which  case  the 
petition  may  be  presented  at  anytime  within  twenty-eight  days  after 
the  date  of  such  payment,  or  the  acts  complained  of  :  R.  S.  0.  c.  II, 
s.  9. 

When  a  petition  is  presented  against  the  return  of  any  mem" 
ber,  the  respondent,  or  any  other  person  authorized  by  law  to  present 
an  election  petition,  may,  within  fifteen  days  after  service  of  the 
petition  against  the  return,  file  a  petition  complaining  of  any  unlaw- 
ful and  corrupt  act  by  any  candidate  at  the  same  election  who  was 
not  returned,  whether  the  seat  is,  or  is  not,  claimed  by  him,  or  on 
his  behalf,  and  the  trial  of  such  petition  is  to  take  place  at  the 
same  time  as  the  trial  of  the  petition  against  such  member  or  respon- 
•dent,  or  at  such  other  time  as  may  be  appointed,  Ih.  s.  7. 

Sundays,  and  any  day  set  apart  by  any  Act  of  the  Legislature  of 
Ontario  for  a  public  holiday,  fast,  or  thanksgiving,  are  to  be  excluded 
in  computing  the  time  for  filing  petitions  :  lb.  s .  106 :  see  West 
Toronto  Election  Petition,  6  P.  R.  394. 

29 
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The  presentation  of  the  petition  is  made  by  delivering  it  to  the 
Registrar  of  the  Court  of  Appeal,  or  his  Clerk  :  H.  S.  0.  c.  11.  a.  10. 

AfBdavit  of  peti-  AfS.davit  of  petitioner. — With  every  election  petition  there  is  to 
be  filed  au  affidavit  by  the  petitioner  or  petitioners,  referring  to,  or 
annexed  to,  the  petition,  and  stating  that  the  deponents  present  the 
petition  in  good  faith,  and  have  reason  to  believe,  and  do  believe  the 
statements  contained  in  the  petition  to  be  true  in  substance  and  in 
fact  :  Jb.  a,  11. 

Security  for  costs       Security  for  costs. — At  the  time  of  presenting  the  petition,   or 
petifiSe™   ^       within  three  days  afterwards,  security  shall  be  given  on  behalf  of  the 

petitioner  for  the  payment  of  all  costs,  charges,  and  expenses  that 

may  become  payable  by  the  petitioner  : — 

(aj  To  any  person  summoned  as  "  witness  on  his  behalf ;  or — 

(b)  To  the  member  whose  election  or  return  is  complained  of. 

Nature  o»  seomi-       The  security  is  to  be  by  the  deposit  of  $1,000  in  one  of  the  banks 

'  ■  in  which  the  money   of  the  Provincial  Government  is  then  being 

deposited,  to  the  credit  of  the  election  petition,  with  the  privity  of 

the   Registrar  of  the  Court,   which  deposit  is  to  be  subject  to  such 

general,  or  other  rules,  and  regulations,  as  the  Court  may  from  time 

to  time  make,  and  is  not  to  be  withdrawn  without  the  order  of  the 

Court,  or  of  a  Judge  having  jurisdiction  in  the  premises  :  see  H.  S- 

0.  c  11,  ss.  13,  14. 

Whether  Return-      Jt  appears  doubtful  whether  a  Returning  Officer  made  a  respondent 
ing  Officer  enti-  i  ,    i   ■        ,      ,         ,.  , 

tied  to  benefit  of  could  claim  the  benent  of  the  deposit  as  security  for  costs  ;  of.  E.  S.  0. 
security- Query.  ^    jj^  ^    ;^3_  ^^^  37  y^^^_   ^    jq  ^    g  ^^^^^  g_   ^  ^  j 

A  receipt  for  the  money  deposited  is  to  be  filed  with  the  Regis- 
trar :  see  Huh  19  post. 

Name  of  petition-      Name  of  Solicitor.— With  the  petition,  a  notice  is  also  to  be  left, 
er's  sohcitor.  ■   •      xi  c  ,  ■  •  ,...», 

giving  the  name  of  a  practising  solicitor,  if  the  party  acts  by  solicitor ; 

and  if  not,  then  stating  that  the  petitioner  acts  in  person,  and  in  either 

case  giving  an  address  within  the  city  of  Toronto,  at  which  notices 

addressed  to  him  may  be  left :  see  post  Jink  9.     Only  persons  entitled 

to  practise  as  solicitors  of  the  Supreme  Court  are  competent  to  act 

as  agents  in  election  petitions ;  see  R.  S.  0.  c.  11  s.  107. 

™nSs''of!"™'  2.  An  Election  Petition  shall  contain  the  following 
statements : — 

1.  It  shall  state  the  right  of  Petitioner  to  petition 
within  section  3  of  the  Act. 

2.  It  shall  state  the  holding  and  result  of  the  Elec- 
tion, and  shall  briefly  state  the  facts  and  grounds  relied 
on  to  sustain  the  prayer. 
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Petitioners.— The  persons  entitled  to  file  an  Election  Petition  Petitioners,— 
under  R.  S.  0.  o.  11,  s.  3,  are  :-  "''°  "'^  "'■ 

(a)  Some  person  who  voted,  or  who  had  a  right  to  vote,  at  the 
Election  to  which  the  petition  relates. 

(h)  Some  person  claiming  to  have  had  a  right  to  be  returned,  or 
elected,  at  such  Election ;  or — 

(c)  Some  person  alleging  himself  to  have  been  a  candidate  at  such 
Election. 

As  to  who  may  not  be  votei's  :  see  R.  S.  0.  c.  10,  ss.  4,  5,  6  ;  and  as 
to  who  may  be  voters  :  see  lb.  o.  7. 

As  to  candidates  :  see  R.  S.  0.  c.  10,  s.  3,  lb.  c.  12,  ss.  5-9  ;  lb. 
c.  11,  s.  2,  s.s.  5. 

The  last  sub-sec.  has  been  repealed  by  47  Vict.  o.  4,  sec.  44, 
schedule  4. 

For  form  of  petition  :  see  post  Rule  5. 

A  petitioner  who  is  found  to  have  been  guilty  of  corrupt  practices  Person  found 
at  the  Election  complained  of,  or  who  has  been  found  guilty  of  corrupt  practices, 'when'' 
practices  at  a  former  Election,  is  not  disqualified  from  being  a  peti-  ™'  *^''t"''n'n'' 
tioner,  unless  actually  disfranchised  by  the  judgment  of  the  Court  : 
Re  Dufferin  Election  (Ont.),  Sleightholm  v.  Barr,  Hodg.  529  ;  4  App. 
R.  420 ;  Re  North  Simcoe Election  (Dom.)  Edwards  v.  GooTc,  Hodg.  617 ; 
10  0.  L.  J.  217  ;  Re  Cornwall  Election  (Dom.)  Maclennan  v.  Bergin, 
Hodg.  803,  and  see  Re  North  Oxford  Election  (Dom. ),  8  P.  E.  526  ; 
Prince  Edward  Election  (Ont),  Anderson  v.  Striker,  Hodg.  45. 

The  status  of  a  petitioner  cannot  be  inquired  into  on  a  preliminary  Qualification  of 
objection  :  Re  Dufferin  Election  (Ont.),  Sleightholm  v.  Barr,  supra.        determined.' 

The  qualification  of  a  petitioner  who  claims  to  be  a  voter  may  be 
enquired  into  at  the  trial,  when  the  respondent  claims  by  his  answer 
that  he  is  disqualified  :  Re  Prescott  Election  (Ont.),  McKenzie  v. 
Hamilton,  Hodg.  1. 


A  petition  complaining  of  no  return,  may  be  presented  :  R.  S.  0.  Petition  com- 
plaining of  no  re- 
turn. 


0.  11 


BespondentS. — Two  or  more  candidates  may  be  made  respondents  Respondents, 
to  the  same  petition,  and  their  case  may,  for  the  sake  of  convenience, 
be  tried  at  the  same  time  ;  but  the  petition,  for  the  purposes  of  the 
Act,  is  to  be  deemed  a  separate  petition  against  each  respondent : 
see  R.  S.  0.  c.  11,  s.  4. 

Where  the  conduct  of  the  Returning  Officer  is  complained  of,  such  Ketuming  Officer 
Returning  Officer  shall,  for  all  the  purposes  of  the  Act  except  the  respondent, 
admission  of  respondents  in  his  place,  be  deemed  to  be  a  respondent : 
lb.  o.  5. 

3.  The   Petition  shall  be  divided  into  paragraphs,  Pet'iion  to  be  di- 

1  o      X  vided  into  para- 

each  of  which,  as  nearly  as  may  be,  shall  be  confined  g™'^'^"**  """* 
to  a  distinct  portion  of  the  subject,  and  every  paragraph 
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shall  be  numbered  consecutively,  and  no  costs  shall  be 
allowed  of  drawing  or  copying  any  Petition  not  sub- 
stantially in  compliance  with  this  Rule,  unles  otherwise 
ordered,  by  the  Court  or  Judge. 

Allegations  in  pe-      It  is  not  intended  tliat  the  petition  should  set  out  in  detail  every 
tition,  how  to  be  specific  item  intended  to  be  relied  on ;  at  the  same  time  there  must 
be  stated  in  the  petition  some  general  ground  of  objection  under 
which  the  several  acts  or  objections  intended  to  be  relied  on,  may  be 
proved  ;  the  details,  if  required,  are  to  be  set  forth  in  the  particulars 
which  may  be  ordered  to  be  delivered  under  Rule  6  post ;    Lincoln 
Election,  (Ont.)  Pawling  v.  Rykert,  Hodg.  489. 
Evidence  not  to        Evidence  need  not  be  stated  in  the  petition  :  see  post  Rule  6,  but 
that  Rule  does  not  absolutely  preclude   the  statement  of  evidence  in 
the  petition  :  South  Oxford  Election,  [Ont.)   Hopkins  v.  Oliver,  Hodg. 
238;  11  C.  Jb.  J.  161. 
Amendment  of         The  Judge  trying  a  petition  has  power  to  allow  an  amendment  of 
aUowed'  "''^''      ^^^  petition,  by  inserting  an  objection  to   a  voters'  list  used  at  the 
election;   Monck  Election,  (Ont.)    Colliar  v.  McGallum,  Hodg.    154, 
but  it  was  held  Re  West  Simcoe  Election,  [Ont)  {August,  1883),  that  there 
is  no  power  to  allow  any  substantial  charge,  to  be  added  by  amend- 
ment after  the  time  for  filing  an  original  petition  has  elapsed. 

Petition  to  con-        4.  The   Petition    shall  conclude  with  a  Prayer,  as 

elude  with  prayer  *' 

for  instance,  that  some  specified  person  should  he 
declared  duly  returned  or  elected,  or  that  the  Election 
should  be  declared  void,  or  that  a  return  may  be 
enforced  (as  the  case  may  be),  and  shall  be  signed  by 
all  the  Petitioners. 

Petition  must  be       The  Statute  also  requires  the  petition  to  be  signed  by  the  petitioner 

^'^°°  ■  or  petitioners  :  see  R.  S.  0.  c.  11,  s.  8. 

Dispute  as  to  The  objection  that  the  petition  has  not  been  signed  by  the  petitioner, 

dfter^Md  °^  ^^^  ^^^^  ^^^  name  has  been  used  malS,  fide,  is  a  matter  of  fact  which 
cannot  be  summarily  disposed  of  on  a  preliminary  objection  :  Re 
North  Simcoe  Election,  Hodg.  617  ;  10  C.  L.  J.  232. 

Petition,  form  o£  Q  The  foUowing  form,  or  one  to  the  like  effect,  shall 
be  sufficient : — 

In  the  Court  of  Appeal. 
The  "  Controverted  Elections  Act "  Election  for  {state 
the  place)  holden  on  the  day  of  A.D. 
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The  petition  of  A.  of  (or  of  A.  of 

and  of  B.  of  ,  as  the  case  may  be),  whose  names 

are  subscribed. 

1.  Your  Petitioner  ^.  is  a  person  (or,  if  more  than 
one,  say  Your  Petitioners  are  persons)  who  voted  (or 
had  a  right  to  vote,  as  the  case  may  be)  at  the  above 
Election  (or  claims  to  have  had  a  right  to  be  returned 
at  the  above  Election,  or  was  a  candidate  at  the  above 
Election.) 

2.  And  your  Petitioners  state  that  the  Election  was 
holden  on  the  day  of  A.D. 

when  A.  B.,  G.  D.,  and  E.  F.,  were  candidates,  and  the 
Eeturning  Officer  has  returned  A.  B.  as  being  duly 
elected. 

3.  And  your  petitioners  say  that  (here  state  the  facts 
and  grounds  on  which  the  Petitioners  rely.) 

Wherefore  your  Petitioners  pray  that  it  may  be 
determined  that  the  said  A.  B.  was  not  duly  elected  or 
returned,  and  that  the  Election  was  void  (or  that  the 
said  E.  F.  was  duly  elected  and  ought  to  have  been 
returned,  or  as  the  case  may  be). 

(Signed)         A 
B 

It  is  only  necessary  to  set  forth  the  facts  and  grounds  reKed  on,  it  Allegations  in 
is  not  necessary  to  state  the  evidence  by  which  those  facts  are  inten-  ^^  fra°med.  °^  ° 
ded  to  be  proved ;  see  infra  Rule  6.  For  example,  it  would  be 
sufficient  to  allege  that  ' '  50  illegal  votes,  and  49  improperly  marked 
ballots  were  received  in  favour  of  the  said  A.  B.,  (the  successful  candi- 
date); that  100  good  votes,  and  150  properly  marked  ballots  tendered 
in  favour  of  the  said  E.  F. ,  (the  misvcessful  candidate)  were  improperly 
refused ;  and  that  the  said  A.B.  (the  successful  candidate)  and  his 
agents  were  guilty  of  corrupt  practices  in  this,  that  the  said  A.  B. 
bribed  M.,  N.,  0.,  &|P.,  and  X.  the  agent  of  the  said  A.B.  also  bribed 
Q.,  K,  S.,  and  T.,  in  order  to  induce  the  said  M.,  N.,  0.,  P.,  Q.,  R., 
S.,  and  T.  to  vote  at  the  said  election  in  favour  of  the  said  A.B." 

When  evidence  or  scandalous,  or  impeitinent  matter,  is  stated,  the  Evidence  stated, 
matter  so  introduced  may,  on  application,  be  struck  out :  see   South  may  be  struck 
Oxford  Election,  (Ont.)    Hopkins  v.  Oliver,  Hodg.  238  ;  II  C.  L.  J. 
161;  Ee  Algoma  Election,  20  0.  L.  J.  261  ;  and  the  costs  of  such 
superfluous  or  improper,  matter,  would  probably  be  disallowed  in 
any  event. 
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Additional  charg-  After  the  time  for  filing  an  original  petition  has  elapsed,  no  sub- 
Towe?to  toUd-  stantial  charge  can  be  added  to  the  petition  by  amendment :  ReW'est 
■«!'•  Simcoe  Election,  (August,  1883)  ;  and  see  ante  Rule  3. 

It  is  not  necessary  for  a  petition  to  show  the  time  at  which  the 
return  of  the  respondent  was  published  in  the  Gazette  :  In  re  Russell 
Election  (Dom.),  Hendersons.  Dickenson,  1  0.  E.  439. 


Serriceof  peti- 
tion—time  for. 


Service  of  petition. — Notice  of  the  presentation  of  a  petition 
accompaniedwithacopy]of  the  petition,  must,  within  fire  days  after  the 
day  on  which  the  security  for  costs  is  given,  or  within  such  longer 
time  as  the  Court  may,  under  special  circumstances  of  difficulty  in 
effecting  service,  allow,  be  served  by  the  petitioner  on  the  respondents, 
as  nearly  as  may  be  in  the  manner  in  which  a  writ  of  summons  is 
served,  or  in  such  other  manner  as  may  be  prescribed  by  Rules  of 
Court  :  see  R.  S.  0.  c.  11,  s.  15  ;  lb.  s.  2,  sub-sec.  8  ;  /6.  s,  106  ;  Rule 
14  post. 

Service  on  solici-      When  the  respondent  has  named  a  solicitor  or  agent  or  given  an 
r  or  sgen  .         address  for  service,    under  Rule  10  post,   the  petition  may  be  served 
by  delivering  it  to  such  agent  or  mailing  it  to  the  address  for  service, 
given  by  the  respondent  :  see  Rule  14  post. 


Preliminary  ob- 
jections, how 
taken. 


Preliminary  objections. — The  statute  iJ-S*.  0.  c.  11  contains  no 

provision  similar  to  that  in  The  Dominion  Controverted  Elections  Act^ 
1874,  limiting  the  time  within  which  preliminary  objections  to  an 
Election  petition  are  to  be  taken  :  objections  in  the  nature  of  preli- 
minary objections  may  be  taken  however  by  motion,  and  the  special 
circumstances  of  each  case  must  determine,  whether  the  preliminary 
objections  have  been  taken  with  sufficient  promptitude  :  Re  Dufferin 
Election  (Ont.),  Sleightholm  v.  Barr,  Hodg.  529  ;  4  A.  R.  420. 

Under  the  Dominion  Act,  objections  delivered  after  the  time  limi- 
ted, are  not  void,  but  only  irregular,  and  while  they  remain  on  the 
files  of  the  Court,  the  petition  is  not  at  issue,  and  there  can  be  no 
examination  of  the  parties  :  Re  Bothwell  Election,  {Dom.)  9  P.  R.  485 

See  further  as  to  preliminary  objections  p.  668  ante. 


No  answer  to  pe- 
"tition  required. 


Answer.  — No  formal  answer  need  be  filed  to  a  petition,  and  the 
petition,  in  practice,  is  deemed  to  be  at  issue  as  soon  as  it  is  served. 


Evidence  not  to       g-  Evidence  is  not  to  be  stated  in  the  Petition,  but 

be  stated  in  peti- 

tion,butparticu-  the  Court  01  a  Judge  may  order  such  particulars  as 

lars  may  be  or-  o  ./  x 

erJd*  *°  ^'  '^°'''"  ™^y  ^®  necessary  to  prevent  surprise  and  unnecessary 
expense,  and  to  insure  a  fair  and  effectual  trial,  in  the 
same  way   as  in  ordinary  proceedings   in    the   High 
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Court  of  Justice,  and  upon  such  terms  as  to  costs  and 
otherwise  as  may  be  ordered. 


struck  out:  sue  South  Oxford  Election,  {Ont.},  Hopkins  v.  Oliver,  Hodg.  bestruckout^ 


Where  evidence  is  stated  in  ;-.  petition,  it  may,   on  motion,   be  Evidence  stated 
ruck  out :  see  South  C 
238 ;  11  C.  L.  J.  161. 

Where  particulars  are  ordered  to  be  delivered,  they  must  be  Particulars  to  be 
verified  by  the  oath  of  the  petitioner,  or  one  of  them,  that  he  has  ■'"'*^*  ^^  °**' 
reason  to  believe  and  does  believe  the  statements  contained  in  such 
particulars  to  be  true  in  substance  and  in  fact  :  see  R.  S.  0.  c.  II,  s. 
II.  Where  however  the  parties  go  into  evidence  without  particulars, 
or  upon  charges  nut  specified  in  the  particulars  delivered,  the  peti- 
tioners affidavit  of  verification  is  not  necessary  :  Lincoln  Election, 
Pawling  v.  Eykert,  Hodg.  4S9. 

Particulars  will  not  be  ordered  respecting  matters  charged,  which  Particulars  of 

are  not  within  the  actual  knowledge  of  the  petitioner,  e.  g.,  where  it  in  knowledge  of 

was  charged  that  improperly  marked  ballots  were  received,  and  pro-  P*'''y  making 

'=^  1^     ^      •}  '1  same,  will  noc  be 

perly  marked  ballots, were  rejected,  an  order  to  deliver  particulars  of  ordered, 
such  cases  was  refused.  But  particulars  will  be  ordered  of  the  names, 
address,  abode,  and  addition  of  persons  having  good  votes,  whose 
votes  are  alleged  to  have  been  improperly  rejected  at  the  polls  ;  so 
also  particulars  will  be  ordered  of  corrupt  practices  charged  by  a 
petitioner  against  the  respondent  and  his  agents  :  Beal  v.  Smith, 
4L.  R.  0.  P.  145;  West  Elgin  Election,  (Ont.)  Hodg,  223  ;  II  0,  L. 
J.  160. 

The  time  fixed  for  delivery  of  the  particulars  is  in  the  discretion  Time  for  delirery 
of  a  Judge.  For  form  of  order  :  see  Dickson  v.  Murray,  19  C  L.  J.  °  ^^^  ' 
211.  In  that  case  the  particulars  were  ordered  to  be  delivered  eight 
clear  days  before  the  trial.  Where  particulars  were  delivered  after 
the  time  limited  by  the  order,  and  were  not  returned,  an  appli- 
cation at  the  trial  to  set  them  aside  was  refused  ;  such  an  application 
should  be  made  in  Chambers  before  the  trial  :  North  Victoria  Election, 
{Ont.)  McBae  v.  Smith,  Hodg.  252. 

Particulars  of  recriminatory  charges  delivered  after  the  time  limited 
were  allowed,  but  on  the  terms  of  giving  the  petitioner  further  time 
to  answer  the  charges  therein  contained,  and  giving  him  the  costs 
occasioned  by  the  granting  of  the  application  :  lb. 

Where  the  particulars  are  not  properly  prepared,  the  party  deliver- 
ing them,  though  successful,  may  be  disallowed  the  costs  of  such 
particulars:  East  Northumberland  Election  [Dom.),  Oibson  v.  Biggar, 
Hodg.  577. 

The  particulars  may  be  amended  by  the  Judge  at  the  trial,  on  the  p  °u"„;^™'°^ 
terms  of  giving  time  to  the  party  affected  by  the  amendment,  to  make 
inquiries  :  Storinont  Election  (Ont.),  Bethune  v.  Oolquhoun,  Hodg.  21  ; 
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7  0.  L.  J.  213  :  Welland  Election  (Ont.)  Beatty  v.  Currie,  Hodg.  47, 
But  such  amendment  may  be  refused  wlieii  it  is  not  shown  that  the- 
petitioner,  or  persons  employed  by  him,  could  not  have  given  the 
information  earlier,  and  the  charges  sought  to  be  added  are  not  verified 
by  the  petitioner's  affidavit  :  see  South  Norfolk  Election  [Dom.),  Decovr 
V.  Wallace,  Hodg.  660. 

Better  particu-  Better  particulars  will  not  be  ordered,  even  where  the  order  is  not 

forrefused"'*''  complied  with  in  furnishing  certain  details,  provided  the  Judge  to- 
whom  the  application  is  made  should  think  these  details  unnecessary 
or  unreasonable,  nor  unless  the  respondent  can  shew  on  affidavit  that 
*he  want  of  such  information  will  prejudice  him  in  his  defence  :  Se 
West  Toronto  Election,  Armstrong  v.  Crooks,  5  P.  R.  436. 

For  forms  of  particulars  ;  see  Cunningham's  Law  of  Elections, 
(2nd  Ed.)  pp.  605-6.     See  further  as  to  particulars,  pp.  670-1.  ante. 

Petitioner  claim-      7.   When  a  Petitioner  claims  the  .seat  for  an  unsuc- 

iiig  seat  for  ud- 

successfui  candi-  cessful  Candidate,  alleeina;  that  he  had  a  maiority  of 

date,  to  deliver  '00  J  J 

dedtobeob-ected  ^^'^^'ul  votss,  the  party  Complaining  of,  or  defending 
to,  &c.  ^}jg  Election  or  return,  shall,  six  days   before  the  day 

appointed  for  trial,  deliver  to  the  Registrar  and  also  at^ 
the  address,  if  any,  given  by  the  Petitioners  and 
Respondent  (as  the  case  may  be),  a  list  of  the  votes- 
intended  to  be  objected  to,  and  of  the  heads  of  objection 
to  each  such  vote,  and  the  Registrar  shall  allow 
inspection  and  oiSce  copies  of  such  lists  to  all  parties 
concerned  ;  and  no  evidence  shall  be  given  against  the 
validity  of  any  vote,  nor  upon  any  head  of  objection 
not  specified  in  the  list,  except  by  leave  of  the  Court 
or  Judge,  upon  such  terms  as  to  amendment  of  the  list,, 
postponement  of  the  inquiry,  and  payment  of  costs,  as- 
may  be  ordered. 

The   Registrar  referred   to  in  this  Rule   is   the  Registrar  of  th& 
Court  of  Appeal. 
No  order  for  de-        No  order  is  necessary  for  the  delivery  of  the  list  of  votes  objected, 
neceseary.  to  ^^  required  by  this  Hide  :  Re  West  Elgin  Election,  Hodg.  223. 

This  Rule  is  similar  in  effect  to  Election  Rule,  Q.  B.  7.  In  the 
Common  Pleas  the  time  for  delivering  the  list  of  votes  is  fourteen, 
days  before  the  trial :  see  Election  Rule  C.  P.  7. 

For  form  of  list  of  votes  :  see  Cunningham's  Law  of  Elections, 
(2nd  ed.)  607. 
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8.  When  the  Eespondent  in  a  Petition  under  the  Act,  ^Sftblt 
complaining  of  an  undue  return  and  claiming  the  seat  for°"homSi«° 
for  some  person,  intends  to  give  evidence  to  prove  that  "^trdeliTerifsr' 
the  Election  of  such  person  was  undue,  pursuant  to  the  ?J/&°*°'  "^^""^^ 
50th  section  of  the  Act,  such  Respondent  shall,  six  days 

before  the  day  appointed  for  trial  deliver  to  the  Regis- 
trar, and  also  at  the  address,  if  any,  given  by  the 
Petitioner,  a  list  of  the  objections  to  the  Election  upon 
which  he  intends  to  rely.  And  the  Registrar  shall 
allow  inspection  and  office  copies  of  such  lists  to  all 
parties  concerned ;  and  no  evidence  shall  be  given  by  a 
Respondent  of  any  objection  to  the  Election  not  specified 
in  the  list,  except  by  leave  of  the  Court  or  Judge,  upon 
such  terms  as  to  amendment  of  the  list,  postponement 
of  the  inquiry,  and  payment  of  costs  as  may  be  ordered. 

R.  S.  0.  0.  11,  8.  50,  is  as  follows  :  "  On  the  ti-ialof  a  Petition  under 
the  Act,  complaining  o£  an  undue  return,  and  claiming  the  seat  for 
some  person,  the  Respondent  may  give  evidence  to  prove  that  the 
election  of  such  person  was  undue,  in  the  same  manner  as  if  he  had 
presented  a  petition  complaining  of  such  Election. " 

The  Registrar  referred  to  in  this  Unit  is  the  Registrar  of  the  Court 
of  Appeal. 

No  order  is   necessary  for  the  delivery  of  tlie  list   of  objections  No  order  for  de- 
referred  to  in  this  Rule, :  see  Re  West  Elgin  Election,  Hodg.  223.  nSa/y.'^'  '^ 

This  Rule  is  similar  in  times  to  Election  Rule,  Q.  B.  8.  In  the 
Common  Pleas  the  list  is  to  be  delivered  fourteen  days  before  the 
trial :  see  Election  Rule  C.  P.  8. 

For  form  of  list  of  votes,  see  Cunningham's  Law  of  Elections,  (2nd 
ed.)  607. 

9.  With  the  Petition,  Petitioners  shall  leave  at  the  Petitioner  to 

deliver  Tvitli 

office  of  the  Registrar  a  writing,  signed  by  them  or  on  petition  a 

*=  O'        o  J  notice  stating 

their  behalf,  giving  the   name  of  some  person  entitled  pameofiiissoiid- 

^  ci  r  tor,  if  any,  or  if 

to  practise  as  a   Solicitor  or  whom  they  authorize  to  ?"  intends  to  act 

^  J  m  person,  and 

act  as  their  Agent,  or  stating  that  they  act  for  them-  fJIfl'naaa'^Bs 
selves  (as  the  case  may  be),  and  in  either  case  giving  '°''6^""'=e. 
an  address,  within  the  City  of  Toronto,  at  which  notices 

addressed  to  them  may  be  left;  and  if  no  such  writing  pifanc^with ru"' 
30 
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be  left  or  address  given,  then  all  notices  and  proceed- 
ings may  be  given  by  sticking  up  the  same  at  the  office 
of  the  said  Registrar. 

Notice  to  be  in  The  notice  referred  to  in  this  Eule  ought  to  be  delivered  in  dupli- 

cate, one  copy  to  be  filed  with  the  Registrar  of  the  Court  of  Appeal 
and  the  other  to  be  forwarded  by  him  to  the  Returning  OflB.oer  as 
required  by  Rule  12  post. 

Subsequent  ap-  When  the  petitioner  files  the  petition  in  person,  but  subsequently 
Ueito rTobe  Doti-  employs  a  solicitor  to  act  for  him, 'written  notice  of  the  appointment 
**'^-  is  to  be  left  at  the  office  of  the  Registrar  :  see  post  Rule  48. 

The  agent  appointed  under  this  Rale  must  be  a  person  entitled  to 
practise  as  a  sohoitor  of  the  Supreme  Court  of  Ontario  ;  see  R.  S.  0. 
^.  11,  ».  107. 

Ecspondent  may,      \Q   Any  person  returned  as  a  member  mav,  at  any 

before  petition  ./     ±  ./  '  * 

filed,  give  notice  time  after  he  is  returned,  send  or  leave  at  the  office  of 

of  appointment 

of  aoiicitor  or      ^^g  Registrar  a  writing,  signed  by  him  or  on  his  behalf, 

that  he  intends  o  O'      o  ./  ' 

lnd°g've^ad°™'  appointing  a  person  entitled  to  practise  as  a  Solicitor 
drees  for  service,  ^q  ^^^^  ^^  j^-y  ^ggnt  in  casc  there  should  be  a  petition 

against  him,  or  stating  that  he  intends  to  act  for  him- 
self, and  in  either  case  giving  an  address  within  the 
City  of  Toronto,  at  which  notices  niay  be  left,  and  in 
default  of  such  writing  being  left  within  a  week  after 
service  of  the  petition,  notices,  and  proceedings  may  be 
given  and  served  respectively  by  sticking  up  the  same 
at  the  office  of  the  said  Registrar. 

Petition  may  bo        When  a  notice  pursuant  to  this  Rule  has  been  left  with  the  Regis- 
served  on  Eolici-  . 
tor  60  appointed,  trar  of  the  Court  of  Appeal  before  service  of  the  petition,  the  petition 

given*  may  be  served  upon  the  agent,  (if  any),  named  in   the  notice,  or  by 

posting  it  in  a  registered  letter  to  the  address  given  for  service  at 

such  time,  that  in  the  ordinary  course  of  post  it  will  be  delivered 

within  the  prescribed  time  :  see  Rules  13,  lipost. 

The  agent  to  be  appointed  under  this  Rule  must  be  a  person  entitled 
to  practise  as  a  solicitor  of  the  Supreme  Court  of  Ontario:  see  R.S.O. 
c.  11,  s.  107. 

Where  the  notice  has  been  left  with  the  Registrar  before  the  peti- 
tion is  filed,  a  copy  of  it  is  to  be  sent  to  the  Returning  Officer  :  see 
post  Rule  12. 
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11.  The  Registrar  shall  keep  a  book  or  books  at  his  coarto" Appeal 
office  in  which  he  shall  enter  all  addresses  and  the  ^a^SesTnV" 
names  of  agents  given  under  either  of  the  preceding  ^^es  of  Agents. 
rules,  which  book  shall  be  open  to  inspection  by  any 

person  during  office  hours,  without  payment  of  any  fee 

The  Registrar  referred  to  in  this  Hule  is  the  Registrar  of  the  Court 
of  Appeal. 

12.  The  Registrar  shall,  upon  the  presentation  of  the  Registrar  co  for- 

^  *■  ^  ward  copy  of  pe- 

Petition,  forthwith  send  a  copy  of  the  Petition  to  the  tiwon,  and  of  ad- 

^  ''  dress  for  service 

Returning  Officer  pursuant  to  section   12  of  the  Act,  of  petitioner  and 

o  i-  '  respondent,  to 

and  shall  therewith  send  the  name   of  the  Petitioner's  ?1"™'k?°i?5" 

to  be  puDlisned 

Agent,  if  any,  and  of  the  address,  if  any,  given  as  ''y'^™- 
prescribed,  and  also  of  the  name  of  the  Respondent's 
Agent  and  the  address,  if  any,  given  as  prescribed, 
and  the  Returning  Officer  shall  forthwith  publish  those 
particulars  along  with  the  Petition. 

The  cost  of  publication  of  this,  and  any  other  matter  Costs  of  puwica, 

tjon  to  be  borne 

required   to    be    published   by  the  Returning   Officer,  by  petstioner.and 

■•■  ...  ^e  costs  in  the 

shall  be  paid  by  the  Petitioner  or  person  moving  in  the  matter. 
matter,  and  shall  form  part  of  the  general  costs  of  the 
Petition. 

S.  S.  0.  c.  11.  s.  12x3  as  follows:  "12.  On  presentation  of  the 
petition  the  Registrar  of  the  Court  shall  send  a  copy  thereof  by  mail 
to  the  Returning  Officer  of  the  Electoral  District  to  which  the  peti- 
tion relates,  who  shall  forthwith  publish  the  same  in  the  District. " 

13.  The  time  for  giving  notice  of  the  presentation  '^'"^  f°5  sm^s 

^  n  ±  notice  of  presen- 

of  a  Petition  shall  be  five  days,  exclusive  of  the  day  tation  of  petition. 
of  presentation. 

This  iJufe  appears  to  conflict  with  the  Statute  i?.i?.0.  u.  11,  ».  15 
It  appears  to  contemplate  that  the  petition  shall  be  served  within 
five  days  after  its  presentation  ;  whereas,  under  the  statute,  it  wpuld 
be  served  in  time,  if  served  within  five  days  after  the  security  is 
given  ;  and  by  section  1.3,  the  security  need  not  be  given,  until  three 
days  after  the  presentation  of  the  petition,  so  that  if  tlje  full  time  for 
giving  the  security  were  taken,  the  time  for  service  of  the  petition 
would  be  eight  days,  instead  of  five,  after  the  presentation  of  the 
petition. 

The  statute  would  appear  to  override  the  Sale  :  see  R.  i?.  0.  c.  11, 
s.  103,  s.s.  2. 
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Petition  may  be        j^    Where  the  Respondent  has  named  an  agent  or 
Bpondent's  agent,  „[yQ^  ^n  address,  the  service  of  an  Election  Petition 

II  any.  or  by  post-  &  ' 

eefvice*1f 'an °  "^""^  ^^7  ^^  V  dchvery  of  it  to  the  agent,  or  by  posting  it 
^"^°-  in  a  registered  letter  to  the  address  given  at  such  a 

time  that,  in  the  ordinary  course  of  post,  it  would  be 

delivered  within  the  prescribed  time. 
In  other  oases  to      jjj  other  cases  the  service  must  be  personal  on  the 

be  personal,  un-  ■•- 

OTderedf'™^  Respondent,  unless  a  Judge  on  an  application  made  to 
him  not  later  than  five  days  after  the  Petition  is  pre- 
sented on  affidavit  showing  what  has  been  done,  shall 
be  satisfied  that  all  reasonable  effort  has  been  made  to 
effect  personal  service,  and  cause  the  matter  to  come  to 
the  knowledge  of  the  Respondent,  including,  when 
practicable,  service  upon  an  agent  for  Election  expenses, 
in  which  case  the  Judge  may  order  that  what  has  been 
done  ishall  be  considered  sufficient  service,  subject  to 
such  conditions  as  he  may  think  reasonable. 

See  ante  Rules  5  and  13  and  notes. 

When  personal         This  Rule  contemplates  that  before  personal  service  shall  be  dia- 

serTice  cannot  be  pensed  with,  the  petition  shall  be  served,  when  practicable,  within 
euected,  agent  for  ^^  '  '  '  j.  ' 

payment  ol  elec-    five  days  after  its  presentation,  on  the  respondent's  agent  for  election 

be°8erYed"°^°  *°    expenses  appointed  under  the  provisions  of  R.  S.  0.  c.  10,  s.  183. 


Evasion  ofser-         15.  In  casc  of  evasiou  of  service,  the  sticking  up  in 

vice.  _  °        ^ 

the  office  of  the  Registrar  a  notice  of  the  Petition 
having  been  presented,  stating  the  Petitioner,  and  the 
prayer  shall  be  deemed  equivalent  to  personal  service, 
if  so  ordered  by  a  Judge. 

The  Registrar  referred  to  in  this  Rule  is  the  Registrar  of  the  Court 
of  Appeal. 

Payment  out  of        Jg.  Monev  deposited  under  the  13th  section  of  the 

money  deposited  .  .  ' 

au  security-how  ^.ct  shall,  if,  and  whcu  the  same  is  no  longer  needed 

made.  .  ° 

for  securing  payment  of  costs,  charges,  and  expenses, 
payable  by  the  Petitioner  pursuant  to  the  Act,  be  re- 
turned or  otherwise  disposed  of  as  justice  may  require,, 
by  an  order  of  the  Court  of  Appeal  or  of  a  Judge. 
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The  money  referred  to  intMs  Bule  is  the  $1,000  to  be  deposited  as 
security  for  costs  :  see  mite  Eule  1  note. 

17.  Such  order  may  be  made   after  such  notice  of  O'^'^^'  ^°\  i>t^- 

,  .  '^  ment  out,  how 

intention  to  apply,  and  proof  that  all  just  claims  have  "'''*'• 
been  satisfied  or  otherwise  sufSciently  provided  for  as 
the  Court  or  Judge  may  require. 

18.  The  order  may  direct  payment  either  to  the 
party  in  whose  name  the  same  deposited,  or  to  any 
person  entitled  to  receive  the  same. 

As  to  the  right  of  a  Returning  Officer  who  is  made  a  respondent  to 
indemnity  out  of  the  deposit :  see  Rule  1  ante,  and  note. 

19.  A  receipt  for  the  money  so  deposited  shall  be  Receipt  for  mon- 

1  iTjii-n-  11  ~  ey  deposited.tobe 

handed  to  the  Kegistrar,  who  shall  file  the  same  and  delivered  to  the 

^  ,  Registrar— Regis- 

keep  a  book  open  to  inspection  of  all  parties  concerned,  trar  to  keep  so- 

in  which  shall  be  entered,  from  time  to  time,  the  amount 

and  the  Petition  to  which  it  is  applicable,  which  book 

may  be  inspected  without  payment  of  any  fee. 

The  Statute  E.  S.  0.  u.  11,  o.  14,  s.s.  2,  requires  that  the  deposit  Deposit  how 
should  be  made  to  the  credit  of  the  Election  petition,  with  the  privity  ™^"^- 
of  the  Registrar  of  the  Court  of  Appeal.     The  words  ' '  with  the 
privity  of  the  Registrar  "  mean  that  the  deposit  must  be  so  made,  as 
not  to  be  capable  of  being  withdrawn,  except  upon  the  cheque  of  the 
Registrar,  countersigned  by  a  Judge  :   see  Eiile  47  post. 

20-  The  Eegistrar  shall  make  out  the  Election  list.  List  of  petitions 

o  to  be  posted  up 

In  it  he  shall  insert  the  names  of  the  Agents  of  the  jj^^^^sistrar's 
Petitioners  and  Respondent,  and  the  addresses  to  which 
notices  may  be  sent,  if  any.  The  list  may  be  inspected 
at  the  ofiice  of  the  Registrar  at  any  time  during  office 
hours,  and  shall  be  put  up  for  that  purpose  upon  a 
notice  board  appropriated  to  proceedings  under  the 
said  Act,  and  headed  "  Controverted  Elections  Act." 

The  Registrar  referred  to  in  this  Mule  is  the  Registrar  of  the  Court 
of  Appeal. 
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Time  ana  place        21.  The  time  and  place  of  the  trial  of  each  Election 

of  trial  to  be  ^"^  J^ 

fixed  by  Judges.    Petition  shall  be  fixed  by  the  Judges  on  the  rota,  and 
Notice  of  trial,     notice  thereof  shall  be  given  in  writing  by  the  Registrar, 

how  to  be  giren. 

by  sticking  notice  up  in  his  omce,  sending  one  copy 
by  post  to  the  address  given  by  the  Petitioner,  another 
to  the  address  given  by  the  Respondent,  if  any,  and  a 
copy  by  the  post  to  the  Sheriff  fifteen  days  before  the 
Sheriff  to  publish  day  appointed  for  the  trial.  The  Sheriff  shall  forth- 
with publish  the  same  in  the  Electoral  Division. 

A  copy  of  the  notice  of  trial  is  also  to  be  transmitted  by  the 
llegistrar  to  the  Clerk  of  the  Crown  in  Chancery  in  addition  to  the 
persons  mentioned  in  this  Sule :  see  Jiule  24,  infra. 


Time  of  trial.  Time  of  Trial. — The  trial  of  an  election  petition  is  to  be  com- 

menced within  six  months  from  the   time  when  the   petition  was 
presented,  and  is  to  be  proceeded  with  de  die  in  diem;  but  it  may  be 
adjourned,  or  postponed,   when  the  requirements  of  justice  render  it 
necessary  :  see  R.  S.  0.  c.  11,  ss.  44-47  ;  Rule  2Q  post.     But  this  rule 
Trial  not  to  take  ^^  to  the  commencement  of  the  trial  is  subject  to  this  exception  that 
place  during  sitt-  ^  trial  cannot  proceed  against  a  sitting'  member,  without  his  consent, 
tare,  or  within  16  during  the  session  of  the  Legislative  Assembly,nor  within  fifteen  days 
out  consent?'    "    ^^^er  the  close  of  the  session  ;  and  in  the  computation  of  any  delay 
allowed  for  any  step  or  proceeding  in  respect  of  the  trial,  or  for  the 
commencement  of  the  trial  under  s.  47,  the  time  occupied  by  the 
session  is  not  to  be  reckoned  :  see  Ih.  o.  48. 

Where  three  months,  exclusive  of  any  time  occupied  by  any  session 
of  the  Legislative  Assembly,  have  elapsed  from  the  filing  of  a  petition 
without  the  day  of  trial  being  fixed,  any  elector  may,  on  application, 
be  substituted  for  the  petitioner  on  such  terms  as  may  seem  just :  see 
Tb.  s.  46. 

By  the  Statute  E.  S.O.  c.  11,  s.  41,  notice  of  the  time,  and  place,  of 
trial,  is  to  be  given  in  the  manner  prescribed  by  the  Rules,  not  less 
than  fourteen  days  before  the  day  on  which  the  trial  is  to  take  place. 
It  will  be  observed  that  this  Rule  requires  that  the  notice  shall  be 
given  fifteen  days  before  the  day  of  trial. 

The  day  appointed,  may,  by  consent  of  the  parties,  and  by  order 
of  a  Judge,  be  altered  to  an  earlier  day  :  Re  West  Elgin  Election, 
Cascaden  v.  Monroe,  (Ont.)  Hodg.  227. 

Place  of  trial.  PlaCB  of  trial.— The  trial  is  to  take  place  in  the  Electoral  Dis- 

trict, the  election  or  return  for  which  is  in  question,  unless  it  appears 
to  the  Court  that  special  circumstances  exist  which  render  it  desirable 
that  the  petition  should  be  tried  elsewhere,  in  which  case  the  Court 


Notice  of  trial 
how  giTen. 
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may  appoint  such  other  place  for  the  trial  as  appears  moat  convenient; 
see  JR.  S.  0.  c.  11,  s.  40.  After  the  trial  has  commenced,  it  may  be 
adjourned  to  any  other  place  within  the  District :  see  lb.  s.  44- 
When  either  party  desire  the  trial  to  take  place  elsewhere  than  in  the 
Electoral  District,  a  special  application  supported  by  affidavits  of  the 
facts  constituting  the  special  circumstances  relied  on,  must  be  made, 
such  application  should  be  made  to  the  Court,  and  not  to  a  Judge 
in  Chambers  :  Collins  v.  Pricii,  5  C.  P.  D.  544.  Where  a  rule  has 
been  taken  out  appointing  the  trial  to  take  place  at  a  place  not  with 
in  the  Electoral  District,  it  was  held  that  the  Judge  at  the  trial  had 
no  power  to  adjourn  the  trial  to  a  place  within  the  Electoral  District^ 
Ee  South  Grey  Election,  Hunter  v.  Lauder  (Ont),  Hodg.  52. 

Election   Petition,  how  tried  : — Where  corrupt  practices  are  Election  petition, 
alleged  against  a  candidate,  or  his  agents,  the  petition  must  be  tried  oon-uiirpraotioeT 
by  two  of  the  Judges  on  the  rota  of  Election  Judges  :  if.  S.  0.  c.  1  ] .  alleged— two 
s.  38.     In  other  cases,  except  where  the  petition  raises  a  question  o^ 
law  for  the  determination  of  the  Court,  as  in  the  Act  mentioned,  the 
petition  is  to  be  tried  by  one  of  the  Judges  on  the  rota,  sitting  in 
open  Court  without  a  jury  :  lb.  s.  39. 

Neither  the  Act  nor  Eules  state  specifically  how  a,  petition  which 

raises  a  question  of  law  is  to  be  tried.     It  seems  clear,  however,  tha^ 

it  is  not  every  petition  which  raises  a  question  of  law  which  is  excluded 

from  trial  by  a  single  Judge,  but  simply  cases  where  the  question  of 

law  is  stated  as  a  special  case  under  JR.  S.  0.  c.   11,  s.  62.     It  is 

presumed  that  in  such  cases  the  intention  of  the  Act  is,  that  questions 

of  law  so  raised  should  be  disposed  of  by  at  least  two  of  the  Election 

Judges. 

Questions  of  law  arising  at  a  trial  may  be  reserved  by  a  Judge  Questions  of  law 
°  1     1    1  J  ■  1  1       mayberesei-Ted. 

under  s.  56,  which  shows  that  a  petition  is  not  excluded  from  trial  by 

a  single  Judge  merely  because  a  question  of  law  arises  upon  it.     He 

is  not  compelled  to  reserve  the  question,  but  may  himself  determine 

it,  if  he  think  fit  :  North    York  Election  (Ont.)  Gorham  v.  Boultbee, 

Hodg.  62. 

Witnesses- — The  attendance  of  witnesses  may  be  obtained  by  tJnJ,°°,^™o/J'„,,.. 
service  of  subpcena  :  see  E.  S.  0.  c.  11,  s.  51  ;  or  the  Judge  or  Judges  jirocured. 
at  the  trial,  may  order  the  attendance  of  any  person  as  a  witness  :  Jb. 
s.  52.     The  subpcena  is  issued  on  prmcipe  by  the  Registrar  of  the 
Court  of  Appeal. 

The  subpoena  must  be  served  personally:  this  is  done  by  leaving 
with  the  witness  a  true  copy  of  the  original  writ,  omitting,  however, 
any  other  name  besides  his  own  that  maybe  in  the  original;  and, 
whenever  it  is  intended  to  proceed  by  attachment  in  case  of  dis- 
obedience, the  original  should  be  shown  to  the  witness  whether  he 
desire  to  see  it  or  not :  Bex  v.  Sloman,  1  D.  P.  C.  618  :  production  of 
the  original  is  not  otherwise  necessary,  unless  demanded  by  the 
witness  :  Midlett  v.  Hunt,  1  0.  &  M.  752. 
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oftriafiXg'^'  22-  The  sticking  up  of  the  notice  of  trial  at  the 
trar'8  office  Buffl-  office  of  the  Registrar  shall  be  deemed  and  taken  to 
be  notice  in  the  prescribed  manner,  within  the  meaning 
of  the  Act,  and  such  notice  shall  not  be  vitiated  by 
any  miscarriage  of,  or  relating  to,  the  copy  or  copies 
thereof  to  be  sent  as  already  directed. 

The  notice  referred  to  in  this  Rule  must  be  stuck  up  in  the  office 
of  the  Registrar  of  the  Court  of  Appeal,  not  less  than  fourteen  days 
before  the  day  on  which  the  trial  is  to  take  place :  R.  S.  0.  u.  11, 
s.  41,  and  by  the  preceding  Rule  21,  the  notice  is  required  to  be  put 
up  fifteen  days  before  the  day  of  trial. 


Notice  of  trial,—      23.  The  notice  of  trial   may  be  in   the   following 
form : — 

"CONT 110 VERTED   ELECTIONS   ACT." 

Election  Petition  of  (name  the  Electoral  Division,) 
Take  notice  that  the  above  Petition  (or  Petitions),  will 
be  tried  at  on  the  day  of  ,  and  on 

such  other  subsequent  days  as  may  be  needful. 

Dated  the  day  of 

By  order 

(Signed)  A.  B. 

Registi-ar  of  the  Court  of  Appeal. 

Notice  of  trial  to      24.  The  uotice  of  the  time  and   place  of  the  trial  of 

te  sent  to  Clerk  .  t-,      .    . 

of  Crown  in        each   Election   Petition  shall    be  transmitted  by   the 

■Chancery  wlio  ^8    t-»       . 

to  deliver  poll      Registrar  to  the  Clerk  of  the  Crown  in  Chancery,  and 

books  to  Judge's  ^  -^ ' 

iieg.strar.  the  Clerk  of  the  Crown  in  Chancery  shall,  on  or  before 

the  day  fixed  for  the  trial,  deliver  or  cause  to  be 
delivered,  to  the  Registrar  of  the  Judge  who  is  to  try 
the  Petition,  or  his  Deputy,  the  Poll  Books,  for  which 
the  Registrar  or  his  Deputy  shall  give,  if  required,  a 
receipt ;  and  the  Registrar  or  his  Deputy  shall  keep  in 

Poll  books  to  be  Safe  custody  the  said  Poll  Books  until  the  trial  is  over, 

returned  after 

tnai.  and  then  return  the  same  to  the  Crown  Office. 


Ontario  Elections— Rules  of  G.  A. — 24-25.  731 

The  Registrar  by  whom  the  notice  of  trial  is  to  be  transmitted  to 
the  Clerk  of  the  Crown  in  Chancery  is  the  Registrar  of  the  Court  of 
Appeal.  But  the  Registrar  to  whom  the  Poll  Books  are  to  be  de- 
livered is  the  Registrar  appointed  by  the  Election  Judges  for  the 
Court  at  which  the  Election  Petition  is  to  be  tried  :  see  post  Rule  31. 

25-  At  any  time  after  an  Election  Petition  is  filed,  inspection  of 

•^  documents  in 

either  party,  by  order  of  the  Court  or  a  Judo-e,  may  posseRsion  of 

i         •'  '       ■!  b    '  J     Clerk  of  Crown 

have  production  and  inspection  of  all  books,  lists,  com-  io  chancery, 
missions,  ballots,  certificates,  statements,  papers,  docu- 
ments, and  returns  whatsoever,  relating  to  the  Election, 
returned  to,  or  in  possession  of,  the  Clerk  of  the  Crown 
in  Chancery,  at  such  place  and  in  such  manner,  and 
upon  such  terms  as  the  Court  or  Judge  shall  direct- 
And  for  the  purpose  of  such  production  and  inspection, 
and  for  the  purposes  of  the  trial  of  the  Election  Peti- 
tion, the  Clerk  of  the  Crown  in  Chancery  shall  deliver 
or- transmit,  as  and  when  directed  by  Rule  of  Court  or 
Judge's  order,  the  said  books,  lists,  commissions,  ballots, 
certificates,  statements,  documents,  papers,  and  returns, 
in  such  manner,  and  to  such  officer,  as  by  order  of  the 
Court  or  a  Judge  shall  be  directed. 

The  said  books,  lists,  commissions,  ballots,  certifi- 
cates, statements,  documents,  papers,  and  returns  to  be 
returned  to  the  custody  of  the  Clerk  of  the  Crown  in 
Chancery,  after  the  trial  of  the  Petition,  or  after  the 
purpose  has  been  served  for  which  their  delivery  or 
transmission  was  required. 

In  addition  to  the  discovery  of  documents  in  the  possession  of  the  Discovery  by 

■^  .  .  examination  of 

Clerk  of  the  Grown  in  Chancery  provided  for  by  this  Rule,  both  the  parties. 

petitioner,  and  respondent,   and  any  candidate  for  whom  the  seat  is 

•claimed,    may,    at   any  time    "after   the   petition  is  at   issue,''  be 

examined  before  an  Examiner,  or  the  Registrar  of  the  Election  Court, 

by  the  opposite  party  :  R.  S.  0.  o.  11,  ss.  17,  18,  19  ;  and  an  order 

for  production  of  documents  under  oath  by  the  opposite  party,  may 

be  also  obtained  :  lb.  o.  27. 

Neither  the  statute  R.  S.  0.  c.  II,  nor  these  Rules,  define  when  a 
^petition  is  to  be  deemed  ' '  at  issue. "  By  34  Vict.  c.  3,  s.  9,  the  peti- 
tion was  to  be  deemed  at  issue  after  the  time  for  making  objections 

31 


732  Ontario  Elections— Kules  of  C.  A. — 25-29. 

to  the  security  had  expired,  if  none  were  made,  or  after  such  objec- 
tions, if  any,  were  disposed  of ;  but  the  mode  of  giving  security 
provided  by  that  Act  having  been  changed  by  subsequent  statute, 
this  provision  of  34  Vict.  <^.  3,  a.  9,  was  dropped  at  the  revision  of 
the  statutes,  and  no  other  period  of  time  substituted.  In  practice,  a. 
petition  is  deemed  to  be  "at  issue"  as  soon  as  it  is  served  on  the 
respondent. 

Postponement  of  26-  A  Judge  may  from  time  to  time,  b}'  order  made 
upon  the  application  of  a  party  to  the  Petition,  or  by 
notice  in  such  form  as  the  Judge  may  direct  to  be  sent 
to  the  Sheriff,  postpone  the  beginning  of  the  trial  to 
such  day  as  he  may  name,  and  such  notice,  when  re- 
ceived, shall  be  forthwith  made  public  by  the  Sheriff. 

Trial  postponed        27-  In  the  event  of  the  Judge  not  having  arrived  at 

Inr  non-arrival  °  ° 

of.ju(ige.  the  time  appointed  for  the  trial,  or  to  which  the  trial 

is  postponed,  the  commencement  of  the  trial  shall,  ipsa 
facto,  stand  adjourned  to  the  ensuing  day,  and  so  from 
day  to  day. 

Formal  adjourn-       28.  No  formal  adioumment  of  the  Court  for  the  trial 

ment  of  trial  ** 

unnecessary.  of  an  Election  Petition  shall  be  necessaiy,  but  the  trial 
is  to  be  deemed  adjourned,  and  may  be  continued  from 
day  to  day  until  the  inquiry  is  concluded ;  and  in  the 

In  event  of  ill-     evcnt  of  the  Judge  who  begins  the  trial  being  disabled 

ness  of  Judge,  ^  .  . 

trial  may  be  re-   fey  iHness  or  otherwise,  it  may  be  recommenced  and 

commenced  ^  ^^ 

jud'e  '"'°"'"     concluded  by  another  Judge. 

Special  case,  how  29-  The  application  to  state  a  special  case  may  be 
made  to  the  Court  of  Appeal  when  sitting,  or  before  a 
Judge  at  Chambers,  by  notice  of  motion  setting  forth 
such  special  case,  upon  hearing  the  parties. 

The  B.  S.  0.  0.  11,  s.  62  is  as  follows  :— 

"62.  When  upon  the  application  of  any  party  to  a  petition  duly 
made  to  the  Court,  it  appears  to  the  Court  that  the  case  raised  by  the 
petition  can  be  conveniently  stated  as  a  special  case,  the  Court  may 
direct  the  same  to  be  stated  accordingly,  and  any  such  case  shall  be, 
as  far  as  may  be,  heard  before  the  Court,  and  the  decision  of  the 
Court  shall  be  final,  and  the  Court  shall  certify  to  the  Speaker  its 
determination  in  reference  to  such  special  case. " 
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It  will  be  seen  that  the  Statute  providea  that  the  Court  may 
direct  a  special  case  to  be  stated  ;  this  Buh  also  enables  a  Judge  in 
Chambers  to  entertain  an  application  to  state  a  special  case. 

The  meaning  of  the  concluding  words  of  the  Rule  "  upon  hearing 
the  parties,''  does  not  appear  to  be  very  clear.  It  is  possible  that 
they  are  intended  to  mean  that  the  application  cannot  be  entertained 
by  the  Court,  or  a  Judge,  unless  Jail  parties  appear.  In  ordinary 
civil  proceedings  a  special  case  can  be  stated  only  by  consent  of 
parties  :  see  Hules  S.  C.  248,  250. 

30.  The  title  of  the  Court  of  Eecord  held  for  the  TMe  of  Election 

Court. 

trial  of  an  Election  Petition  may  be  as  folio  ws  : — 

"  Court  for  the  trial  of  an  Election  Petition  for  the 
(name  the  Electoral  Division),  between 
Petitioner,  and  ,  Respondent," — 

And  it  shall  be  sufficient  so  to  entitle  all  proceedings 
in  that  Court. 

31.  An  officer  shall  be  appointed  for  each  Court  for  Kegistrarof 

'■  '■  11111  Election  Court 

the  trial  of  an  election  Petition,  who  shall  attend  at 
■  the  trial  in  like  manner  as  the  Clerks  of  Assize  attend 
at  the  Assizes. 

Such  officer  may  be  called  the  Registrar  of  that 
Court.  He  by  himself,  or  in  case  of  need,  his  sufficient 
Deputj^,  shall  perform  all  the  functions  incident  to  the 
officer  of  a  Court  o£  Record,  and  also  such  duties  as 
may  be  prescribed  to  him. 
Duties  of  Kegistrarof  Election  Court.— It  is  the  duty  of  the  Dmiegofne^is. 

Registrar  appointed  under  the  provisions  of  this  Rule,  in  addition  to  trar  of  Election 
attending  the  sittings  of  the  Court  as  therein  provided,  to  receive 
from  the  Clerk  of  the  Crown  in  Chancery,  and  keep  in  safe  custody 
the  PoU  Books  until  the  trial  is  over,  and  then  return  them  to  the 
Crown  Office  as  provided  by  Rule  24  ante. 

He  is  also  one  of  the  officers  who  may  take  the  preliminary  exam- 
ination of  parties  to  the  election  petition  ;  see  R.  S.  0.  c.  11,  a.  19. 

He  is  also  to  ascertain  and  certify  the  fees  and  expenses  payable 
to  witnesses  examined  at  the  trial :  see  Rule  32  infra,  R.  S.  0.  c.  11, 
6.  54. 

He  may  also  be  appointed  to  conduct  the  scrutiny  if  one  is  ordered: 
see  R.  S.  0.  o.  II,  ss.  74-76.     In  conducting  a  scrutiny  he  is  to  take 
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down  the  evidence  in  writing  :  Ih.  s.  77.  He  may  decide  questions 
of  law,  or  reserve  them  for  the  opinion  of  the  Judge.  He  is  to  make 
a  note  in  writing  of  his  decision,  or  reservation,  for  the  information  of 
the  Judge,  and  is  to  publicly  announce  such  decision,  or  reservation, 
for  the  information  of  the  parties  :  lee  lb.  s,  78.. 

Witness  fees.  32.  The  reasonable  costs  of  any  witness   shall  be 

ascertained  by  the  Registrar  of  the  Court,  and  the 
certificate  allowing  them  shall  be  under  his  hand. 

Witnesses  are  entitled  to  be  paid  according  to  the  scale  allowed  to 
witnesses  on  the  trial  of  civil  actions  at  the  Assizes  ;  see  Tariff,  ante 
p.  553.  The  Registrar  referred  to  is  the  Registrar  of  the  Election 
Court,  appointed  under  Rule  31,  ante. 

The  Judge  at  the  trial  will  not  determine  what  witness  fees  should 
be  paid :  Niagara  Election,  Black  v.  Plumb,  10  C.  L.  J.  317 ;  and 
see  Prescott  Election,  McKenzie  v.  Hamilton,  32  U.  G.  Q.  B.  303. 

Order  of  Judge  to      33_  The  ordcr  of  a  Judsfe  to  compel  the  attendance 

compel  atten-  °  ■*■ 

dance  of  wit-       gf  g,  person  as  a  witness  may  be  in  the  following  form : — 

ness— form  of.  ^  •/  — 

Court  for  the  trial  of  an  Election  Petition  for  (com- 
plete the  title  of  the  Court),  the  day  of 

To  A.  B.  {describe  the  person),  you  are  hereby  re- 
quired to  attend  before  the  above  Court  at  [place),  on 
the  day  of  ,  at  the  hour  of  (or  forthwith,  as 

the  case  inay  be),  to  be  examined  as  a  witness  in  the 
matter  of  the  said  Petition,  and  to  attend  the  said  Court 
until  j'our  examination  shall  have  been  completed. 
As  witness  my  hand, 

A.B. 
Judge  of  the  said  Court. 

Witnesses  may  be  subpoenaed,  by  either  petitioner  or  respondent, 
in  the  ordinarj'  way,  as  on  a  trial  at  nisi  prius.  Subpoenas  should  be 
issued  and  signed  by  the  Registrar  of  the  Court  of  Appeal :  R.  S.  0. 
0.  11,  s.  51.  This  Rule  applies  when  the  Judge  on  the  trial  thinks 
any  person  should  be  compelled  to  attend  as  a  witness,  who  appears 
to  have  been  concerned  in  the  election  to  which  the  petition  relates ; 
lb.  s.  52 ;  even  though  such  person  has  not  been  subpoenaed  by 
either  of  the  parties. 

Order  to  commit       34.  In  the  cvent  of  its  being  necessary  to  commit 

tor  contempt —  o  ^ 

form  of.  any   person   for   contempt,    the    warrant   may  be  as 

follows  : — 
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At  a  Court  holden  on  at  for  the  trial  of  an 
Election  Petition  for  the  (here  name  the  Electoral 
Division),  before  the  Honourable  and  one  of  the 
Judges  for  the  time  being  for  the  trial  of  Election 
Petitions,  pursuant  to  the  "Controverted  Elections  Act." 

Whereas,  A.  B.  has  this  day  been  guilty,  and  is  by 
the  said  Court  adjudged  to  be  guilty,  of  a  contempt 
thereof :  the  said  Court  does,  therefore,  sentence  the 
said  A.  B.  for  his  said  contempt  to  be  imprisoned  in 
the  Gaol  for  and  to  pay  to  our  Lady 

the  Queen  a  fine  of  %  ,  and  to  be  further  im- 

prisoned in  the  said  Gaol  until  the  said  fine  be  paid. 
And  the  Court  further  orders  that  the  Sheriff  of  the 
said  County  {or  as  the  case  may  be)  and  all  constables 
and  officers  of  the  Peace  of  any  County  or  place  where 
the  said  A.  B.  maj'  be  found,  shall  take  the  said  A.  B. 
into  custody,  and  convey  him  to  the  said  Gaol,  and  there 
deliver  him  into  the  custody  of  the  Gaoler  thei-eof  to 
undergo  his  said  sentence.  And  the  Court  further 
orders  the  said  Gaoler  to  receive  the  said  A.  B.  into  his 
custody,  and  that  he  shall  be  detained  in  the  said  Gaol 
iu  pursuance  of  the  said  sentence. 

Signed  the  day  of  A.D. 

To  be  signed  by  the  Judge. 

"In  any  case  arising  under  this  Act  (if.  S.  0.  c.  11)  any  Judge  for  Attachment  for 
the  time  being  on  the  rota  for  the  trial  of  Election  petitions,  or  any  it  may  be  ordered 
Jtidge  of  the  Court  of  Appeal,  shall  for  the  purpose  of  enforcing 
obedience  to  any  rule,  or  for  punishing  any  contempt  whatever,  have 
the  same  power  of  granting  a  writ  of  attachment,  to  be  issued  from 
the  Court  of  Appeal  in  vacation,  as  well  as  during  the  sittings  of  the 
said  Court,  as  the  Court  of  Queen's  Bench  has  to  enforce  obedience  to 
any  rule  or  for  punishing  any  contempt  whatever  "  :  see  S.S.O.  c.  11, 
B.  105. 

This  Mule  appears  to  be  intended  to  supplement  the  procedure 
pointed  out  by  the  above  section  of  the  Statute  ;  and  is  intended  to 
apply  to  cases  of  contempt  committed  at  the  trial  of  the  petition. 

Other  contempts  may  be  punished  by  application  for  a  writ  of 
attachment,  as  pointed  out  by  the  Statute.  The  publication  of  com- 
ments in  a  newspaper  with  a  view  to  influence  the  result  of  an  election 
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trial  is  a  contempt  of  Court  and  may  be  punished  by  attachment :  see 
Re  Lincoln  Election,  2  App.  E,.  353. 

fowhomdi'-"""'      35.  Such  warrant  may  be  made  out  and  directed  to 
rected.  q^^  Sheriff,  or  other  person  having  the  execution  of 

process  of  the  Superior  Courts,  as  the  case  may  he,  and 
to  all  constables  and  officers  of  the  Peace  of  the  County 
or  place  where  the  person  adjudged  guilty  of  contempt 
may  be  found,  and  such  warrant  shall  be  sufficient 
without  further  particularity,  and  shall  and  may  be 
executed  by  the  persons  to  whom  it  is  directed,  or  any 
or  either  of  them. 

When  the  Sheriflf  is  an  interested  party,  or  his  oflace  ia  vacant,  the 
writ  or  warrant  should  be  directed  to  a  Coroner. 

qu*eSion"^how  36-  All  interlocutory  questions  and  matters  shall  be 
.  disposed  &  jjg^^^  ^^^  disposed  of  before  a  Judge,  who  shall  have 
the  same  control  over  the  proceedings  under  the  "  Con- 
troverted Elections  Act "  as  a  Judge  at  Chambers  in 
the  ordinary  proceedings  of  the  Superior  Courts,  and 
such  questions  and  matters  shall  be  heard  and  disposed 
by  one  of  the  Judges  upon  the  rota,  if  practicable,  and 
if  not,  then  by  any  Judge  at  Chambers. 

It  seems  open  to  q^uestion  how  far  this  Rule  in  purporting  to  confer 
jurisdiction  in  Election  matters,  upon  a  J  udge  in  Chambers,  not  on 
the  rota,  is  within  the  power  of  the  Court.  It  might  be  argued 
that  the  jurisdiction  in  Election  petitions  being  »■  purely  statutory 
jurisdiction,  is  limited  by  the  terms  of  the  Statute,  and  only  those 
Judges  of  the  Court  of  Appeal,  and  of  the  various  Divisions  of  the  High 
Court  of  Justice,  who  are  placed  on  the  rota  can  exercise  that  juris' 
diction,  either  in  respect  of  trying  such  petitions  on  the  merits,  or 
hearing  interlocutory  applications  arising  thereon.  It  seems  clear 
that  no  Judge  not  on  the  rota  can  try  an  Election  Petition,  and  it 
might  be  argued  that  this  Rule  is  inconsistent  with  the  Act  in  pur- 
porting to  give  jurisdiction  to  a  Judge  not  on  the  rota  to  hear  appli- 
cations which  may  in  some  cases  put  an  end  to  the  proceedings,  and 
be  equivalent  to  a  trial  of  the  petition. 

The  Rule  appears  to  have  been  copied  from  the  English  Rule,  44, 
-of  21st  Nov.  1868. 
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37-  Notice  of  an  application  for  leave  to  withdraw  a  ^"uo™''*' "*' 
Petition  shall  be  in  writing  and  signed  by  the  Peti- 
tioners or  their  agent.     It  shall  state  the  ground  on 
which  the  application  is  intended  to  be  supported. 

The  following  form  shall  be  sufficient : — 

"  Controverted  Elections  Act,"  (name  the  Electoral  of  ^twrawS 
Division)  of 

Petition  of  (state  petitioners)  presented  day 

of 

The  Petitioner  proposes  to  apply  to  withdraw  his 
Petition  upon  the  following  ground  (here  state  the 
ground),  and  prays  that  a  day  may  be  appointed  for 
hearing  his  application. 

Dated  this  day  of 

(Signed). 

Withdrawal  of  Petition-  — An  Election  Petition  cannot  be  with-  LeaTs  of  Court 
drawn  without  the  leave  of  the  Court  or  a  Judge  :  see  R.  S.  0.  c.  11'   °^'"'"'°'''5'' 
s.  82.     And  all  the  petitioners,  if  there  be'more,than  one,  must  con- 
cur in  the  application  to  withdraw  the  petition  :  lb.  a.  88. 

The  notice  of  the  application  to  withdraw  is  to  be  first  published 
in  the  Electoral  Division  by  the  Returning  Officer  :  see  lb.  a.  83  J 
Mule  39  post. 

On  the  hearing  of  the  application  for  withdrawal,  any  person  who  Substitution  of 
°  ...  '       J    r  another  pereon 

might  have  been  a  petitioner  in  respect  of  the  Election  may  apply,   as  petitoncr,  may 

and  the  Court  or  Judge  may  order  him,  to  be  substituted  as  a  peti-     °  "^  "^  ' 

tioner  :  see  JR.  S.  0   c.  11,  s.  84.     And  when  the  Court  or  Judge  is 

of  opinion  that  the  application  to  withdraw  is  induced  by  any  corrupt 

bargain  or  consideration,  may  direct  the  security  given  on  behalf  o^ 

the  original  petitioner  to  remain  as  security  for  any  costs  incurred  by 

such  substituted  petitioner,  "and  that  to  the  extent  of  the  sum  named 

in  such  security  the  original  petitioner  shall  be  liable  to  pay  the  costs 

of  the  substituted  petitioner  :  "  lb.  a.  84,  s.s.  2. 

The  concluding  words  of  this  section  appear  to  relate  to  the  security 
by  recognizance  originally  required  to  be  given  under  34  Vict.,  i;.  3 
(0.),  and  should,  apparently,  have  been  struck  out,  when  security  by 
deposit  of  $1,000  was  substituted. 

Where  no  order  is  made  directing  the  deposit  made  by  the  original 
petitioner  to  stand  as  security  as  above  mentioned,  the  substituted 
petitioner  must  give  security  in  the  same  manner  as  if  he  were  an 
original  petitioner  :  see  R.  S.  0.  t;.  11,  a.  85. 
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Coste,  liability  "When  a  petition  is  withdrawn  the  petitioner  is  liable   to  pay  th& 

■wSh  drawiDg."    costs  of  the  respondent  unless  the  Court  otherwise  orders  :  see  Ih.  87- 
Collusion  must  On  an  application  to  withdraw  a  petition,  the  petitioner  and  re. 

affldavit*  ^^  spondent  must  make  positive  affidavits  that  they  have  not  been 
parties  to  any  corrupt  arrangement,  and  deny  to  the  best  of  their 
knowledge  information  and  belief,  that  any  such  arrangement  has 
been  made  by  their  agents.  The  existence  of  any  such  arrangement 
must  also  be  denied  by  the  agents  themselves  :  Johnson  v.  Rankm> 
5  C.  P.  D.  553. 
When  petition  When  a  petition  is  withdrawn,  the  Court  or  Judge  is  in  every  case 

report  to  be  to  report  to  the  Speaker  whether  in  its,  or  his,  opinion,  the  withdrawal 

made  to  Speaker  ^^^  ^^^  result  of  any  corrupt  arrangement,  or  in  consideration  of  the 
withdrawal  of  any  other  petition,  and  if  so  the  circumstances  attend- 
ing the  withdrawal  i  see  i?.  S.  0.  c.  11  s.  89. 
How  far  Court  It  would  seem  notwithstanding  ii.  iS".  0.   c.    11,   a.   82,  supra,   that- 

permit  with-  the  Judge,  even  though  he  be  of  opinion  that  the  withdrawal  of  the 
drawal  of  petition  petition  is  the  result  of  a  corrupt  bargain,  cannot  refuse  to  permit  its 
withdrawal  where  no  person  applies  to  be  substituted  as  petitioner, 
but  can  only  report  the  fact  to  the  Speaker.  But  where  an  appKoa- 
tion  to  be  substituted  as  petitioner  is  granted,  the  withdrawal  of  the 
petition  is  thereby  prevented,  and  the  Judge  may  order  the  deposit 
to  remain  as  security  for  the  costs  incurred  by  any  person  substituted 
as  petitioner  ■  but  see  Cunningham's  Law  of  Elections,  (2nd  ed. )  262. 
Where  the  Court  in  view  of  the  evidence  adduced  had  recommended 
the  withdrawal  of  the  petition,  and  an  elector  then  applied  to  be 
substituted  as  a  petitioner,  but  failed  to  adduce  any  additional 
grounds  for  invalidating  the  election,  the  application  of  the  elector 
to  be  substituted  was  refused,  and  leave  to  withdraw  the  petition 
was  granted  :  i?e  Peel  Election,  Hodg.  485. 

drawal  to  b'e'i.'ft       ^8.  The  notice  of  application  for  leave  to  withdraw 
with  Registrar,    g^^ll  be  left  at  the  office  of  the  Registrar. 

The  Registrar  here  referred  to  is  the  Registrar  of  the  Court  of 
Appeal. 

on'Sspondent^'^  ^^-  ^  "^^P^  °^  ®"°^  notice  of  the  intention  of  the 
officS-!'""'"^  Petitioner  to  apply  for  leave  to  withdraw  his  Petition 
shall  be  given  hj  the  Petitioner  to  the  Respondent,, 
and  to  the  Ueturning  Officer,  who  shall  make  it  public 
in  the  Electoral  Division  to  which  it  relates,  and  shall 
be  forthwith  published  by  the  Petitioner  in  at  least 
lidied.  "  ^""'^  one  newspaper  published  or  circulating  in  the  place,  if 
any. 
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The  following  may  be  the  form  of  such  notice  : — 
"  Controverted  Elections    Act."       In   the   Election 
Petition  for  in  which  is  Petitioner  and 

Respondent. 

Notice  is   hereby  given  that  the  above  Petitioner 
has  on  the  day  of  lodged  at  the 

office  of  the  Registrar,  notice  of  an  application  to  with- 
draw the  Petition,  of  which  notice  the  following  is  a 
copy  (set  it  otd).  And  take  notice  that,  by  the  rule 
made  by  the  Judges,  any  person  who  might  have  been 
a  Petitioner  in  respect  of  the  said  Election  may,  within 
five  days  after  publication  by  the  Returning  Officer  of 
this  notice,  give  notice  in  writing  of  his  intention  on 
the  hearing  of  such  application  to  apply  for  leave  to 
be  substituted  as  a  Petitioner. 
{Signed) 

40.  Any  person  who  might  have  been  a  Petitioner  Any  person  who 

.  1       1       1       T-»  might  have  been 

in  respect  of  the  Election  to  which  the  Petition  relates,  petitioner,  may 
may,  withm  five  days  after  such  notice  is  published  by  stituted. 
the  Returning  Officer,  give  notice,  in  writing,  signed 
by  him  or  on  his  behalf,  to  the  Registrar,  of  his  in- 
tention to  apply  at  the  hearing  to  be-  substituted  for 
the  Petitioner,  but  the  want  of  such  notice  shall  not 
defeat  such  application,  if  in  fact  made  at  the  hearing. 

The  Registrar  referred  to  in  this  Rule  is  the  Registrar  of  the  Court 
of  Appeal. 

41.  The  time  and  place  for  hearing  the  application  Time  and  place 

^  o  i- ^  of  hearing  of  ap- 

shall  be  fixed   by  a   Judge,  and  whether  before  thepi'^^H™/"^"'"'" 

^  o    '  drawal,  to  be 

Court  of  Appeal,  or  before  a  Judge,  as  he  may  deem  ^^"^  ^^  •'"'^s'- 
advisable,  but  shall  not  be  less  than  a  week  after  the 
notice  of  the  intention  to  apply  has  been  given  to  the 
Registrar  as  hereinbefore  provided,  and  notice  of  the  gi°er?to'^bersons 
time  and  place  appointed  for  the  hearing  shall  be  given  sy'},"st^f"t7d 'as*"* 
to  such  person  or  persons,  if  any,  as  shall  have  given  p'-''"""'^-^- 
32 
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notice  to  the  Registrar  of  an  intention  to  apply  to  be 
.■substituted  as  Petitioners,  and  otherwise  in  such  manner 
and  at  such  time  as  the  Judge  directs. 

The  notice  of  the  application  required  to  be  given  to  the  person  or 
persons  who  may  desire  to  be  substituted  as  petitioner  or  petitioners, 
must  be  given  by  the  party  making  the  appHcation  for  withdrawal. 


Abatement  of 
petition. 


Notice  of,  to  be 
given. 


Dissolution  of 

Parliament,e£fect 

of. 


42.  Notice  of  abatement  of  a  Petition,  by  death  of  the 
Petitioner  or  surviving  Petitioner,  under  section  90  of 
the  said  Act,  shall  be  given  by  the  party  or  person 
interested,  in  the  same  manner  as  notice  of  an  application 
to  withdraw  a  Petition;  and  the  time  within  which 
application  may  be  made  to  the  Court,  or  a  Judge,  by 
motion  or  summons  at  Chambers,  to  be  substituted  as 
a  Petitioner,  shall  be  one  calendar  month,  or  such 
further  time,  as  upon  consideration  of  anj^  special 
cii'cumstfinces,  the  Court,  or  a  Judge,  may  allow. 

The  death  of  a  sole  petitioner,  or  the  survivor  of  several  petitioners, 
causes  an  abatement  of  the  petition  :  see  B.  S.  0.  c.  11,  s.  90.  The 
abatement  does  not  affect  the  liability  of  the  petitioner  for  costs 
previously  incurred  :  see  lb.  s,  91. 

Ordinarilj',  the  personal  representative  of  a  deceased  petitioner 
would  be  the  proper  person   to  give  the   notice  of  abatement. 

The  notice  of  abatement  is  to  be  served  in  the  manner  prescribed 
by  Hiilrs  38,  39,  ante. 

Any  person  who  might  have  been  originally  a  petitioner  may,  on 
the  abatement  of  a  petition,  apply  to  be  substituted  as  a  petitioner, 
.ind  on  being  substituted  he  must  give  security  as  upon  filing  a 
petition:  see  B.  S.  0.  c.  11  s.s.  92,  93. 

The  effect  of  a  dissolution  of  Parliament  while  an  Election  Petition 
is  pending,  before  the  hearing  of  such  Petition,  is,  that  the  Petition 
drops,  and  the  Court  will  order  the  sum  deposited  by  the  Petitioner 
by  way  of  security  for  costs,  to  be  returned  to  him  Garter  v.  Mills, 
L.  E.  9  C.  P.  117. 


43-  If  the  Respondent  dies,  or  if  the  Legislative 
.\ssembly  have  resolved  that  his  seat  is  vacant,  any 
ingso^"™'""'"  liPi-son  entitled  to  be  a  Petitioner  under  the  Act  in  re- 


Death  of  Ilfspon- 
deat,  or  declai'a- 
tion  hv  Uouse 
that  his  seat  is 
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spect  of  the  election  to  which  the  petition  relates,  may 
give  notice  of  the  fact  in  the  Electoral  Division,  by 
causing  such  notice  to  be  published  in  at  least  one 
newspaper  published  or  circulating  therein,  if  any,  and 
by  leaving  a  copy  of  such  notice  signed  by  him,  or  on 
his  behalf,  with  the  Returning  Officer,  and  a  like  copy 
with  the  Registrar. 

The  object  of  giving  the  notice  is  to  enable  the  person  giving  it,  or 
any  other  person  who  might  have  been  a  petitioner  to  apply  to  be 
substituted  as  respondent  to  oppose  the  petition,  or  so  much  thereof 
as  may  remain  undisposed  of  ;  see  B.  S.  0.  o.  11,  s.  94 

The  Registrar  with  whom  the  copy  of  the  notice  is  to  be  left,  is  the 
Registrar  of  the  Court  of  Appeal. 

44.  The  manner  and  time  of  the  Respondent  giving  p'ls'^'on'dent'how 
notice  to  the  Court,  that  he  does  not  intend  to  oppose  s"™. 
the  Petition,  shall   be    by  leaving   notice  thereof,  in 
writing,  at  the  office  of  the  Registi'ar,  signed  by  the 
Respondent,  six  days  before  the    day  appointed   for 
trial,  exclusive  of  the  day  of  leaving  such  notice. 

The  Registrar  referred  to  in  this  Rule  is  the  Registrar  of  the  Court 
of  Appeal. 

The  notice  that  a  Respondent  does  not  intend  to  oppose  the  Petition 
is  also  to  be  given  in  the  Electoral  Division:  see  Rule  45,  infra ;  R.S.O. 
c.  11,  =.  94. 

Any  person  who  might  have  been  a  Petitioner,  "  may  within  the 
prescribed  time  after  the  notice  is  given,"  apply  to  the  Court,  or 
Judge,  to  be  admitted  as  a  respondent:  lb.  Ride  46  post  was  probably 
intended  to  fix  the  time  within  which  such  application  should  be 
made,  but  the  reference  to  the  sections  of  the  Statute  in  that  Rule 
appear  to  be  erroneous;  at  all  events,  sec.  94  is  not  referred  to  there- 
in, and  there  appears  to  be  therefore  no  specific  time  prescribed. 

45-  Upon  such  notice  being  left  at  the  office  of  the  ^'ot'oe  "f ^ie- 

"  '-  _      o  claimer  by  Re- 

Registrar,  he  shall  forthwith  send  a  copy  thereof  by  spondent  to  be 

o  '  rj^    forwarded  to 

the  post  to  the  Petitioner  or  his  Agent,  and  to  the  ^^^^'^°^'' ^°* 
Sheriff,  who  shall  cause  the  same  to  be  published  in 
the  Electoral  Division. 
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Time  for  apply-        4g.  The   time  for   applying    to  be  admitted   as  a 

ing  to  be  admitt-  ri    J       b 

edasRespoDdeut  Respondent  in  either  of  the  events  mentioned  in  the 

under  R.  S.  0.  c.  ^ 

10,  ss.  84, 92.  84tli  and  92nd  sections  of  the  Act,  shall  be  within  ten 
days  after  such  notice  is  given  as  hereinbefore  directed, 
or  such  further  time  as  the  Court  or  Judge  may 
allow. 

The  references  to  the  sections  of  the  Statute  in  this  Rule  appear 
to  be  erroneous  :  section  84  relates  to  applications  to  be  substituted 
as  a  petitioner  upon  the  withdrawal  of  a  petition  ;  and  section  92  re- 
lates to  applications  to  be  substituted  as  a  petitioner  upon  an  abate- 
ment of  a  petition.  The  only  section  relating  to  applications  to  be 
substituted  as  a  respondent,  is  the  94th  section,  to  which  this  Enle 
was  probably  intended  to  refer. 

The  time  for  applying  to  be  substituted  as  a  petitioner  under  ss, 
84  and  92  is  prescribed  by  Ruhs  40  and  42,  ante. 

Costs  how  toxcii.  47.  Costs  shall  be  taxed  by  the  Registrar,  or  at  his 
request  by  one  of  the  Taxing  Officers  of  the  Supreme 
Court  of  Judicature  for  Ontario,  upon  the  order  of  the 
Court,  or  Judge's  order,  by  which  the  costs  are  payable; 
and  costs  when  taxed  may  be  recovered  by  execution 
issued  upon  the  order  of  Court,  or  Judge,  ordering  them 
to  be  paid,  and  issuing  execution  upon  such  order  against 
the  person  by  whom  the  costs  are  ordered  to  be  paid  • 
or  in  case  there  be  money  in  the  Bank  available  for 
such  purpose,  then,  to  the  extent  of  such  money,  by  order 
of  any  Judge,  by  cheque  signed  by  the  Registrar,  and 
countersigned  by  the  Judge. 

offirefees  The  office  fees  payable  for  inspection,  office  copies, 

enrollment  and  other  proceedings  under  the  Act,  and 
these  Rules,  shall  be  the  same  as  those  payable,  if  any, 
for  like  proceedings  according  to  the  present  practice 
of  the  High  Court  of  Justice. 

The  Registrar  referred  to  in  this  RuUis  the  Registrar  of  the  Court 
of  Appeal. 

For  tariff  of  fees  :  see  ante.  p.  553. 
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48.  An    agent    employed    for    the     Petitioner,    or  ^8™J,°o/Re-" 
Respondent,    shall   forthwith    leave    written    notice  THcirf* us'I"^ 
at  the    office  of    the    Registrar   of  his    appointment  g.egiS."^"' 
to  act   as   such,  agent,    and    service   of  notices   and  agenrsuffloi^nt, 
proceedings  upon   such    agent  shall   be  sufficient  for 
all  purposes. 


The  agent  must  be  a,  person  entitled  to  practise  as  a  Solicitor  of 
the  Supreme  Court  of  Ontario  :  see  JR.  S.  0.  c.  11,  s.  107. 

The  notice  must  be  left  at  the  office  of  the  Registrar  of  the  Court 
of  Appeal. 

49.  At  the  time  appointed  for  the  trial  of  any  Elec-  p""'*  ^°  *^ '."'' 

■*■  ^  ^  forjudge  at  trial. 

tion  Petition,  the  Petitioner  shall  leave  with  the 
Registrar,  for  the  use  of  the  Judge  or  Judges,  at  the 
trial,  fairly  written  on  one  side  of  the  paper  only — a 
copy  or  copies  of  the  petition  and  of  all  the  proceedings 
thereon,  which  show  the  several  matters  to  be  tried, 
including  the  particulars  of  objection  on  either  side. 
The  correctness  of  which  copies  in  so  far  as  the  pro- 
ceedings are  filed  with  the  Registrar,  shall  be  certified 
by  the  said  Registrar.  The  Judge  may  allow  amend- 
ment of  the  said  copies,  or  in  default  of  such  copy  being 
delivered,  the  Judge  may  refuse  to  try  the  Petition  or 
may  allow  a  further  time  for  delivery  of  the  same,  or 
may  adjourn  the  trial,  in  every  case  upon  such  terms, 
as  to  costs  and  otherwise,  as  the  Judge  shall  see  fit  to 
impose. 

The  Registrar  referred  to  in  this  Unle  is  the  Registrar  of  the  Court 
of  Appeal. 

50.  No  proceeding  under  the  "Controverted  Elections  ^°™»'°''J^' 
Act "  shall  be  defeated  by  any  formal  objection. 

When  a  petition  has  been  filed,  it  would  seem  that  it  cannot  be 
dismissed  for  any  mere  irregularity,  but  the  Court  is  bound  to  dispose 
of  it  on  the  merits,  unless  it  be  withdrawn  :  see  Eegina  ex  rel.  Grant 
V.  Coleman,  7  App.  R.  626. 


Amendment  of 
particulars. 
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Kutes  of  Court  ^^-  -^^y  Rule  made  or  to  be  made  in  pursuance  of  the 
Act,  shall  be  published  by  a  copy  thereof  being  put 
up  in  the  office  of  the  Registrar. 

Jno.  G.  Spragge,  C.  J.  0. 
Geo.  W.  Burton,  J.  A. 
0.  S.  Patterson,  J.  A. 
Jos.  C.  Morrison,  J.  A. 

Rules  to  be  laid        The  Hides  made  in  pursuance  of  R.  S.  0.  u.  11,  are  to  be  laid  before 

mcnt"  ^^"^''^        the  Legislative  Assembly  within  three  weeks  after  they  are  made,  if 

the  Assembly  is  then  sitting,  and  if  not,   then  within  three  weeks 

after  the  beginning  of  the  next  session  :  S.  S.  0.  u.  11,  s.  103,  s.s.  3. 

English  practice.       So  far  as  the  Sides  from  time  to  time  in  force  to  do  not  extend,  the 

how  tar  intro-       principles,  practice,  and  rules  on  which  Election  Petitions  touching 

the  election  of  members  to  the  House  of  Commons  in  England,  were 

on  the  15th  February,  1871,  dealt  with,  are,  where  not  inconsistent 

with  B.  S.  0.  0.  11,  to  be  observed  :  see  R.  S.  0.  c.  11,  s.  104. 
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GENERAL  ORDERS 


THE   COUKT  OF  APPEAL. 


SOtli  day  of  March,  1878. 

1.  Upon,  from,  and  after,  this  date,  all  Rules  and  Former  orders 

I        '  '  ^  '  repealed,  except 

Orders  heretofore  made,  and  now  in  force  regulating  ^''°  g^J' 't^^Sfg  *° 
the  practice  and  proceedings  in  civil  causes  in  this  '^'"^  counai. 
Court  are  annulled,  except  the  Rules  now  in  force  re- 
specting appeals  to  Her  Majesty  in  Privy  Council, 
and  the  following  Orders,  made  under  the  authority 
of  the  Court  of  Appeal  Act,  are  substituted  for  the 
same. 

The  Orders  relating  to  appeals  to  Her  Majesty  in  Privj'  Council,  are 
to  be  found  post  p.  779. 

2.  Unless  otherwise  specially  ordered  by  the  Court  Security  to  be  by 
appealed  from,  or  a  Judge  thereof,  the  security  required 

by  sections  26  and  27  of  the  said  Act  shall  be  personal 
and  by  bond,  and  may  be  in  the  form  given  in  Form  of  bond, 
the  Appendix,  mutatis  mutandis.  (Form  A.)  Pro- 
vided that  in  any  case  in  which  execution  may  be 
stayed  on  the  giving  of  security  under  section  27,  such 
security  may  be  given  by  the  same  instrument,  where- 
by the  security  prescribed  in  section  26  is  given. 

Section  26  of  The  Court  of  Appeal  Act,  [B.  S.  0.  c.  38,)  was 
reenacted  with  amendments  by  The  Judicature  Act,  a.  38,  and  reads 
now  as  follows  : 
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Security  for  oosta       38.  Jfo  appeal  [to  the   Court  of  Appeal]  shall  be  allowed  unless 

of  appeal,  when  .-_... 

to  he  given.  notice  thereof  is  given  m  writing  to  the  opposite  party,  and  to  the 

Clerk  of  the  Crown  and  Pleas,  or  Registrar  of  the  proper  Court, 

within  one  mouth  after  the  judgment  complained  of,  or  within  such 

further  time  as  the  Court  appealed  from,  or  a  Judge  thereof  may  allow, 

nor  unless  [within  three  months  after  the  judgment  complained  of 

or  within  such  further  time  as  a  Court,  or  Judge,  aforesaid  may  allow] 

the  appellant  gives  proper  security  to  the  extent  of  $400,  to  the 

satisfaction   of   the  Court  appealed  from,   that  he  will   effectually 

prosecute  his  appeal,   and  pay  such  costs  and  damages   as  may  be 

awarded  in  case  the  judgment  appealed  from  is  [in  whole,  or  in  part,] 

affirmed. 

The  words  in  brackets  show  the  amendments  introduced  by  The 
Judicature  Act. 

Section  27  of  Tlie  Court  of  Appeal  Act,  (R.  S.  0.  0.  38,)  is  as 
follows  : — 

Stay  of  execution,       27.   Upon  the  perfecting  of  such  security,  execution  shall  be  stayed 

or  prooeedmgs,      ;„  y^g  original  cause,  except  in  the  following  cases : 
pending  appeal.  o  »  x  & 

Documents,  or  1.  If  the  judgment  appealed  from  directs  the  assignment,  or  delivery, 

perty,  ordered  to  °^  documents,  or  personal  property,  exeoiition  shall  not  be  stayed 
be  assigned  or  until  the  things  directed  to  be  assigned,  or  delivered,  have  been  brought 
brought  into  into  the  Court  appealed  from,  or  placed  in  the  custody  of  such  officer 
or  receiver  as  that  Court  appoints,  nor  until  security  has  been  given 
to  the  satisfaction  of  that  Court,  and  in  such  sum  as  it  directs,  that 
the  appellant  will  obey  the  order  of  the  Court  of  Appeal. 


Court 


Deeds  ordered  to  2.  If  the  judgment  appealed  from  directs  the  execution  of  a  con- 
be  executed'and  veyance,  or  any  other  instrument,  execution  shall  not  be  stayed 
deposited  in  until  the  instrument  has  been  executed   and   deposited   with  the 

proper  officer  of  the  Court  appealed  from,  to  abide  the  judgment  of 

the  Court  of  Appeal ; 

Security  to  be  3.  If  the  judgment  appealed  from  directs  the  sale,  or  delivery  of 

orMi^errof ''''  Po^^^ssion,  of  real  property,  or  chattels  real,  execution  shall  not  be 
possession,  of  stayed  until  security  has  been  entered  into  to  the  satisfaction  of  the 
Court  appealed  from,  and  in  such  sum  as  that  Court  directs,  that 
during  the  possession  of  the  property  by  the  appellant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  on  the  property,  and 
that,  if  the  judgment  be  affirmed,  he  will  pay  the  value  of  the  use 
and  occupation  of  the  property,  from  the  time  of  the  appeal  until  the 
delivery  of  possession  thereof,  and  also,  in  case  the  judgment  is  for 
the  sale  of  property  and  the  payment  of  a  deficiency  arising  upon  the 
sale,  that  the  appellant  wiU  pay  the  deficiency  ; 
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4.  If  the  judgment  appealed  from  directs  the  payment  of  money,   Sucurity  to  be 
execution  shall  not  be  stayed  until  the  appellant  has  given  security,  fJi^eftohe^"^ 
to  the  satisfaction  of  the  Court  appealed  from,  that  if  the  judgment,   paW- 
or  any  part  thereof,  be  affirmed,  the  appellant  will  pay  the  amount 
thereby  directed  to  be  paid,  or  the  part  thereof  as  to  which  the 
judgment  may  be  affirmed,  if  it  be  affirmed  only  as  to  part,  and  all 
damages  awarded  against  the  appellant  on  the  appeal. 

Notice  of  Appeal. — In  addition  to  the  notice  of  appeal  required  Notice  of  appeal, 
to  be  given  under  J.  A.  s.  38  supra,  notice  of  appeal  must  also  be  ^y^n. 
served  on  the  Registrar  of  the  Court  of  Appeal,  under  The  Court  of 
Appeal  Act,  {R.  S.  0.  c.  38,  s.  30.)  This  notice  must  be  given  before 
giving  the  security  required  by  The  Court  of  Appeal  Act.  The 
notices  to  the  Registrar  of  the  Court  appealed  from,  and  the  Registrar 
of  the  Court  of  Appeal  must  be  filed.     The  notice  may  be  as  follows  : 

In  the  High  Court  of  Justice, 

■ Division.  Form  of  notice 

of  appeal. 

Between         A.  B.  Plaintiff,   (appellant  or  respondent), 

and 
0.  D.  Defendant,  (respondent  or  appellant). 

Take  notice  that  A.  B.  the  above  named  plaintifif  hereby  appeals 
from  the  (judgment,  order  or  decision)  pronounced  in  this  cause 
(or  matter)  by  the  Division  of  this  Court,  [or  by 

Mr.  Justice  ]  on  the  day  of  18  whereby 

[a  rule  nisi  obtained  by  the  plaintiff  for  a  new  trial  was  discharged], 
{or  as  the  case  may  be).      Dated,  &o., 

(Signature). 

See  H.  S.  0.  c,  38,  ».  30. 

The  notice  of  appeal  must  be  a  formal  notice  and  not  a  mere  com-  Notice  must  be 
munication,   verbal,   or  otherwise,   of  an  intention  to  appeal :    Ee  ft"™"'  notice. 
Blythand  Young,  13  Chy.  D.416  ;  He  New  Callao  Co.,  22  Chy.  D. 
484. 

Where  some  of  several  defendants  appeal,  notice  of  appeal  need  Co-defendants, 

T  £  ■     when  they  need 

not   be   served   on   their  co-defendants,  even  though  reliei  over  is  not  be  served. 

claimed  against  them  by  the  respondent:  Freed  v.  Orr,  6  App.  R. 

690.     It  is  sufficient  for  the  respondent  claiming  relief,  to  serve  the 

non-appealing  defendants  with  the  reasons  against  the  appeal,  a  copy 

of  the  appeal  book,  and  notice  of  the  hearing  of  the  appeal:  lb.;  and 

see  Ord.  23,  post. 

Where  the  notice  was  served  on  the  last  day  after  office  hours,  the  notice,  when 
notice  was  allowed,  but  the  Court  doubted  whether  the  section  re-  gerTld'^aitor'^time 
quiring  notice  applied  in  that  particular  case  :   Rose  v.  Hickey,  7  P.  has  elapsed. 

S3 
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R.  390 ;  and  where  notice  had  been  served  in  due  time  on  the 
respondent,  but,  through  the  negligence  of  a  clerk  of  the  appellant's 
solicitor,  notice  had  not  been  served  on  the  Registrar  of  the  Court 
appealed  from,  notice  was  allowed  to  be  served  on  payment,  of 
costs  :  Re  Laws,  Laws  v.  Laws,  9  P.  R.  72  ;  but  in  England  a  delay 
of  three  days  beyond  the  prescribed  time  in  delivering  notice  to  the 
officer,  was  held  fatal  to  the  right  of  appeal :  Ex  parte  Lamb,  45  L.  T. 
N.  S.  639,  and  see  Ex  parte  Lyon,  lb.  768  ;  ReBlyth  and  Young,  13 
Chy.  D.  416 ;  and  see  Wright  v.  Leys,  10  P.  R.  354. 

Notice  of  appeal  The  service  of  notice  as  required  by  the  Statute  is  not  a  condition 
give "courT juris-  precedent  to  the  jurisdiction  of  the  Court  to  hear  the  appeal,  and 
diction.  may  be  waived  by  the  respondent :  see  Park  Gate  Iron  Co.  v.  Coates, 

5  L.  R.,  C.  P.  634. 

Leave  to  appeal  Leave  to  Appeal. — Where  the  time  for  appealing  has  gone  by, 
claSea°whcn  leave  to  appeal  will  not  usually  be  granted  except  under  very  special 
granted.  circumstances,  a  mere  mistake  of  the  solicitor  or  his  clerk  is  insuffi- 

cient ground  for  extending  the  time  :  Sumohr  v.    Marx;  19  C.  L.  J. 
10  ;  lie  New  Callao,  22  Chy.  D.  486  ;  Berdan  v.  Birmiiigham,  7  Chy. 
D.  24  ;  International  F.  Co.  v.  City  of  Moscow  G.  Co.,  7  Chy.  D.  241 ; 
Crairj  v.  Phillips,  lb.  249  ;  McAndrew  v.  Barker,  lb.  701 ;  Be  Mansell, 
lb.  711 ;  Miller  v.  Brown,   9  P.  R.  542  :  19  C.  L.  J.  233  ;   Wilby  v. 
Standard,  19  C.  L.  J.  318  ;  Gordon  v.  G.    W.  P.,   6  P.    R.  300;  but 
see  Foley  v.  Canada  P.   L.  cfc  S.  Co.,   18  C.  L.   J.  444 ;  Re  Padstow, 
W.  N.  (82)  1  ;  51  L.  J.  Chy.  344  ;  Re  Jacques,  30  W.  R.  394,  where 
Where  leave         the  delay  was  held  sufficiently  excused.     Where  leave  to  appeal  is 
foVgiving  'notice  necessary,   and  the  appellant  is  prompt  in  applying  for  leave,  the 
of  appeal.  month  for  delivering  notice  of  appeal  will  be  computed  from  the 

date  the  leave  is  granted  :  McRae  v.  White,  9  P.  R.  288. 

Security  for  costs  Security  for  Costs. — In  every  case  of  appeal  to  the  Court  of 
givai^^"''^"'^  Appeal  security  must  be  given,  in  the  sum  of  $400,  for  the  due 
prosecution  of  the  appeal,  and  for  payment  of  the  costs  of  the  appeal. 
This  security  may  be  given  by  the  bond  of  the  appellant  or  appellants 
or  one  or  more  of  them  (unless  the  Court  dispenses  with  the  execution 
by  the  appellant),  and  of  two  sufficient  sureties  :  see  Ord.  3po.rfp.  751  ; 
or  by  payment  of  $400  into  Court  :  Connolly  v.  O'Reilly,  8  P.  R.  159  ; 
and  even  after  a  bond  has  been  given  ;  the  Court  appealed  from  nlay 
authorize  the  substitution  of  a  deposit  :  Chatham  v.  Erie,  7  P.  R-  399. 
An  order  for  leave  to  pay  in  $400  in  lieu  of  giving  a  bond  may  be 
obtained  ex  parte  :  Connolly  v.  O'Reilly,  supra  ;  but  it  is  not  suffi- 
cient to  deposit  the  money,  and  obtain  a  certificate  of  the  deposit ; 
it  must  also  appear  that  the  security  so  given,  is  to  the  satisfaction  of 
the  Court  appealed  from,  or  a  Judge  thereof  :  Macdonald  v.  Abbott' 
3  S.  C.  R.  278.  As  to  the  time  for  putting  in  security :  see  R.  S.  0.  c. 
38,  ss.  45,  46,  48  :  McRae  v.  White,  9  P.  R.  288,  supra. 
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An  appeal  under  The  Joint  Stock  Companies  Winding-up  Act,  41  Appeal  disallow- 
Vict.  0.  5,  s.  27,  (O.),   oanuot  be  entertained  where  security  has  not  nX''urirS"'^ 
been  given  within  eight  days  from  the  rendering  of  final  judgment,  '''°^- 
or  order,  appealed  from  :  Be  Union  Ins.  Co.,  7  App.  R.  783. 

Where  the  sureties  become  insolvent  a  new  surety  may  be  ordered  Further  security, 
to  be  given:  Gage  v.    Canada  Publishing  Co.,    10  P.    R  169;   any  ^''^^  e""'^"!- 
application  for  further  security  for  the  costs  of  the  appeal  must  be 
m'ade  to  the  Court  appealed  from  :  Lumsden  v.  Davis,  10  P.  R.  10  ; 
19  C.  L.  J.  34. 

Staying  Execution.— When  the  appellant  desires  to  stay  the  Staying  exccu- 
execution  of  the  judgment  appealed  from,  pending  the  appeal,  he  ""peal™*"'^ 
must  further  comply  with  the  provisions  of  JR.  S.  0.  c.  38,  ».  27, 
supra.     Execution  will  not  be  otherwise  stayed  .  Fox  v.  Toronto  and 
Nipissing  R.    W.   Co.,   26  Gr.   352 ;    Gossage  v.  Canadian  L.  &  E. 
C'o.,24U.  C.  Q.  B.  452. 

The  bond  for  $400  required  by  /.  A.  s.  38,  is  only  security  for  the 
costs  of  the  appeal,  and  does  not  stay  execution  for  the  costs  awarded 
by  the  judgment  appealed  from  ;  Poicell  v.  Peck,  8  P.  R.  85  ;  Reward 
V.  Heward,  2  Chy.  Ch.  R.  245 ;  Grand  Trunk  R.  W.  Co.  v.  Ontario 
and  Quebec  R. .  W.  Co.,  9  P.  R.  420. 

Where  the  judgment  directs  the  payment  of  money,  either  as  debt,    Securitjrequired 
damages,  or  costs,  the  security  must  be  given  as  prescribed  by  R.  S.  0.  '"''^"  judKment 
c.  38,  s.  27,  s.s.  4,  supra,   otherwise  proceedings  to  enforce  payment  direcis  payment 
may  be  prosecuted,  pending  the  appeal.     The  security,  if  by  bond,  °  ™"i>ey- 
is  required  to  be  in  double  the  amount  ordered  to  be  paid  when  it  is 
under  |10,000,  see  Ord.  4,  infra.    Instead  of  giving  a  bond,  the  money 
may  be  paid  into  Court  to  abide  the  result  of  the  appeal,  in  such  case 
some  additional  sum,  to  answer  the  difference  between  the  legal  rate 
of  interest,  and  that  allowed  oq  deposits  in  Court,  may  be  required  to 
be  paid  ;  see  McDonald  v.  Worthington,  8  P.  R.  554. 

The  application  to  stay  execution  must  be  made  to  the  Court  ap-  Application  to 
pealed  from,  on  notice  :  Grand  Trunk  R.  W.  Co.  v.  Ontario  and  Que-  "^ZilVmSto 

bee  R.     W.  Co.,  S2ipra.  Court  appealed 

from. 

Where,  in  consequence  of  the  insolvency  of  the  sureties  pending  j^rjijep  je^urity 

the  appeal,  further  security  is  required,  the  application  must  be  made  when  ordered. 

to  the  Court  appealed  from  :  Lumsden  v.  Davis,  10  P.  R.  10 ;  19  C. 

L.  J.  34. 

If  the  money  has  been  made  by  the  Sheriff,   but  not  paid  over  When  money 

before  the  Judge's  Jiat  to  stay  execution  is  served  on  the  Sheriff,  the  execution  will 

appellant  may  demand  back  the  amount  levied  from  the  Sheriff ;  R.  be  ordered  to  be 

refunded,  or  pos- 
S.  0.  u.  38,  3.   29.     And   where  a,   suit  was  brought  to  restrain  an  session  of  land  be 

action  of  ejectment,  and  the  plaintiff  failed,  and  thereupon  a  writ  of  "io^ed.*"  ^^ 
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hah.  fac.  pass  had  been  executed  before  the  proceedings  thereon  could 
be  stayed,  possession  was  ordered  to  be  restored  to  the  appellant  pend- 
ing the  appeal  on  his  giving  security  as  required  by  R.  S.  0.  c.  38,  s. 
27,  s.s.  3  :  Campbell  v.  Royal  Canadian  Bank,  19  Gr.  477.  But  when 
the  money  has  been  made  by  the  sherifif,  and  transmitted  to  the  re- 
spondent's solicitor,  before  an  order  stajdng  execution  is  served,  such 
money  wOl  not  be  ordered  to  be  refunded,  even  though  the  order 
staying  the  execution  be  granted  before  the  money  actually  reached 
the  solicitor's  hands  :  McDonell  v.  McKay,  2  Chy.  Ch.  E.  354  ;  see 
further,  Ord.  4,  5,  7,  8,  post ;  R.  S.  0.  c.  38,  ss.  27,  28. 

fngs'''whe^™°'^°'^'  Staying  Proceedings.— Pending  an  appeal,  proceedings  upon 
ordered  pending  accounts  and  inquiries  are  not  in  general  stayed  :  Hyam  v.  Terry,  19 
appeal.  ^^^  ^   g2  ;   WiiteUad  v.  Buffalo  and  L.  H.  R.    W.  Co.,  7  Gr.  578  ; 

Butler  V.  Standard  Fire  Ins.  Co.  8  P.  R.  41 ;  Heward  v.  Heward,  2 
Chy.  Ch.  E.  242  ;  (but  see  Bank  of  U.  C.  v.  Pottroff;  8  U.  C.  L.  J. 
328) ;  but  where  the  appeal,  if  successful,  would  be  nugatory  if  pro- 
ceedings were  continued  pending  the  appeal,  they  will  be  stayed  : 
Wilson  V.  Church,  12  Ch.  D.  454 ;  41  L.  T.  ISf.  S.  50  ;  48  L.  J.  Chy. 
690  ;  28  W.  R.  284  ;  and  see  Adair  v.  Young,  11  Chy.  D.  136  ;  40 
L.  T.  N.  S.  591  ;  Wcdford  v.  Walford,  3  L.  E.  Chy.  812 ;  Goldie  v. 
Date  P.  S.  Co.,  7  P.  E.  1  ;  Cotton  v.  Corby,  5  U.  C.  L.  J.  67  ;  but 
not  otherwise  ;  McMurray  v.  Grand  Trunk  R.  W.  Co.,  3  Chy.  Ch. 
R.  125.  In  Re  Palmer,  48  L.  T.  N".  S.  52,  the  Court  refused  to  stay 
the  trial  of  issues  of  fact,  pending  an  appeal  on  a  question  of  law  ; 
and  see  McDonald  v.  Murray,  19  C.  L.  J.  158,  where  a  new  trial  was 
allowed  to  proceed,  pending  an  appeal  from  the  rule  granting  the  new 
trial,  but  in  Ooldie  v.  Date,  7  P.  R.  1,  a  notice  of  trial  given  without 
leave,  pending  such  an  appeal,  was  held  irregular. 

when  ttaetor  '^^^  application  to  stay  proceedings  will  not  be  entertained  if  the 

appealing  lias       time  for  appealing  has  elapsed  ;  Brigham  v.  Smith,  3  Chv.  Ch  R 
elapsed.  o i q  '  j 

Sipende™'''''™  Proceedings  to  commit  a  defendant  for  a  breach  of  an  injunction, 
will  not  be  stayed  pending  an  appeal  from  the  Judgment,  or  order, 
granting  the  injunction:  Gamble  v.  Howland,  3  Gr.  281,  303  :  and  see 
McLaren  v.  Caldwell,  29  Gr.  438  ;  and  pending  an  appeal  from  a 
judgment  awarding  an  injunction,  the  injunction  wOl  not  be  sus- 
pended :  lb.,  and  see  S.  C.  6  App.  E.  at  p.  494 :  Fox  v.  Toronto 
and  Nipissing  R.  W.  Co.,  26  Gr.  352,  unless  in  the  case  of  a  manda- 
tory injunction,  where  obedience  to  the  injunction  would  render 
the  appeal  nugatory  :  see  Dundas  v.  HamiUon  and  Milton  Road  Co., 
19  Gr.  455  ;  but  see  McQarvey  v.  Strathroy,  6  0.  R.  138  ;  19  C.  L. 
J.  393,  where  Proudfoot,  J.,  refused  a  sequestration  to  enforce  an 
injunction  restraining  the  defendants,  from  permitting  water  to  flow 
on  plaintiffs  land,  pending  an  appeal,  after  security  had  been  given 
under  section  26. 
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"Where  a  sum  of  money  is  ordered  to  be  paid,  or  in  default  a  re-  Appointment  of 
ceiver  is  directed  to  be  appointed,  the  appointment  of  a  receiver  can  stayed^'  ^^'"^" 
only  be  stayed  pending  an  appeal,  on  security  been  given  for  the 
amount  ordered  to  be  paid,  as  required  by  iJ.  S.  0.  u.  38,  s.  27,  s.s.  4: 
Pox  V.  Toronto  and  Nipissing  R.  W.  Co.,  26,  Gr.  352. 

In  mortgage  cases,  simply  for  foreclosure,  or  sale,  proceedings  may  Mortgage  actions 
be  stayed  pendmg  an  appeal  without  security  being  given  :  Bank  of  ^  ™s'ayc  . 
U.  C.  V.  PoUroff,  8  U.  C.  L._J.  328.     And  it  would  seem  that  the 
Court  appealed  from,  may,  in  its  discretion,  irrespective  of  The  Court 
of  Appeal  Act,  suspend  the  operation  of  its  judgment  in  any  case  pend- 
ing an  appeal :    Cotton  v.   Corby,   5  U.  C.  L.  J.  (57. 

The  costs  of  applications  to  stay  execution,  or  proceedings,  are  in  Costs  of  applica- 
the  discretion  of  the  Court :  Snle  8.  C.  428.  ce°ediny''''' '"'°" 

^yhere  money  has  been  paid  into  Court  in  order  to   secure  a  stay  jjoney  paid  into 

of  execution  pending  an  appeal  to  the  Court  of  appeal ;  in  the  event  Court  pending 

1  ■  c  1  -111  appeal — disposi- 

of  tlie  appeal  proving  successful  the  appellant  is  entitled  to  have  the  tion  of. 

money  paid  out  to  him,  notwithstanding  the  respondent  may  desire 
to  appeal :  IVilsoti  v.  Beatty,  Re  Donovan,  10  P.  E.  71  ;  19  C.  L.  J. 
404 ;  Atherton  v.  B.  .iV.  A.  Co.,  51,.  R.  Chy.  720  ;  Lindsay  Petroleum 
Co.  V.  Hurd,  3  Chy.  Ch.  E.  16;  Billingtonv.  Provincial  Ins.  Co.,  9 
P.  R.  67  ;  Crossman  v.  Shears,  15  C.  L.  J.  110  ;  IlcLaren  v.  Cald- 
well, 9  P.  R.  118  ;  and  the  respondent  in  such  a  case,  if  he  desire  to 
stop  the  payment  out,  must  give  security  for  damages  consequent  on 
its  detention  in  Court :  McDonald  v.  Worthington,  8  P.  R.  554.  But 
where  a  sum  of  money  has  been  paid  into  Court  not  to  answer  any 
specific  purpose,  but  generally  to  abide  further  order,  then  the  Court 
has  a  discretion  as  to  ordering  the  money  to  be  paid  out  pending  an 
appeal,  and  in  such  a  case,  may  require  security  to  be  given  to  re- 
fund if  required  :  King  v.  Duncan,  9  P.  R.  61. 

Money  paid  into  Court  as  security  for  costs  by  the  respondent,  is  Money  paid  in 

not  usually  ordered  to  be  paid  out  pending  an  appeal :  National  Ins.  costs,  when 

Co.  v.  Eqleson,  9  P.  R.  202  ;  but  where  it  was  shewn  that  the  re-  orfered  to  be 

'•'  '  '  _         paid  out. 

spondent  had  goods  in  this  country,  and  in  the  appellant's  possession, 

sufficient  to  answer  costs,  a  sum  of  money  so  paid  in  was  ordered  to 

be  paid  out  of  Court,  notwithstanding  the  pendency  of  an  appeal  ; 

Napier  v.  Hughes,  9  P.  R.  164. 

3.  The  bond  shall  be  executed  by  the  appellant  or  Appeal  bona, 

^  ^  ^  parties  to. 

appellants,  or  one  or  more  of  them,  and  by  two  suffi- 
cient sureties,  unless  such  Court  or  Judge  shall  think 
fit  to  dispense  with  the  execution  thereof  by  the  ap- 
pellant. 


752 


General  Orders  C.  A. — 4. 


Ifsurety  die,  or        If  either  surety  die,  or  become  insolvent,  pending  the  appeal,   an 

further  security    application  may   be   made   to  compel  the   appellant   to   substitute 

may  be  ordered,    another  :  Saunders  v.  Furnival,  2  Chy.  Oh.  E..  159  ;  Gage  v.  Canada 

PabUshin-g  Co.,  20  C.  L.  J.  134;  4  C.   L.   T.   200.     The  application 

must  be  made  to  the  Court  appealed  from :  Lumsden  v.  Davis,  19 

C.  L.  J.  234. 


Exceptions  to 
sureties. 


A  bond  cannot  be  excepted  to  on  the  ground  that  the  sureties  are 
"  standing  sureties  "  of  the  applicant,  in  the  absence  of  evidence  as 
to  their  insufficiency  :  Norval  v.  Canada  Southern  R.  W.  Co. ,  7  P. 
R.  313.  It  is  irregular  for  the  solicitor  of  the  appellant  to  become 
surety  in  an  appeal  bond  :  Beckitt  v.  Wragg,  1  Chy.  Ch.  R.  5  ;  Grand 
Trunks.   W.  Co.  v.  Ontario  and  Quebec  S.    W.  Co.,  3  C.  L.  T.  173. 

A  married  woman  is  not  a  sufficient  surety  :  Midlin  v.  Pascoe,  8  P. 
E.  372, 

When  the  title  to  land,  in  respect  of  which  a  surety  qualified, 
was  not  registered,  it  was  held  that  he  was  an  insufficient  surety 
unless  he  procured  registration  of  his  title  :  Adamson  v.  Adamson, 
9  P.  R.  96. 

Notice  of  discon-        When  an  appellant  gives  notice  of  discontinuance  of  his  appeal,  the 
peal— effect  of.      respondent  may  without  further  order,   tax  his  costs  of  the  appeal, 
and,  in  case  of  non-payment,  obtain  an  order  for  the  delivery  of  the 
appeal  bond  to  him  for  suit :  Hughes  v.  Hughes,  19  C.  L.  J,  10. 


Security  to  be  4    When  the  iudgment  appealed   from  directs  the 

given  to  procure  j        o  i  i 

stayofexeoution.  payment  of  money,  the  security  required  by  section  27, 
sub-section  4,  shall  be  in  double  the  amount  so  directed 
to  be  paid ;  provided  always  that,  in  cases  whei'e  the 
security  to  be  given  shall  be  in  a  sum  above  two 
thousand  dollars,  it  shall  be  in  the  discretion  of  the 
Court  appealed  from,  or  of  a  Judge  thereof,  to  allow 
security  to  be  given  by  a  larger  number  of  sui-eties 
apportioning  the  amount  among  them  as  shall  appear 
i-easonable ;  and  provided  further,  that,  where  the 
amount  by  the  judgment  directed  to  be  paid  exceeds 
!$10,000,  it  shall  be  in  the  discretion  of  such  Court  or 
Judge  to  allow  security  to  be  given  for  such  amount 
less  than  double  as  shall  appear  reasonable. 

When  dispensed        See  s.  27,  s.s.   4,  in  note  to  Ord.  2,  ante  p.  746.    It  has  been  held 
with  in  mortgage    , ,     .        ,  , .         .    ,  ,  ,      .  ,     „  .     , 

actions.  t"^t  sub-section  4  does  not  apply  to  appeals  from  judgments,  in  mort- 

gage cases  for  foreclosure,  or  sale,  simply  :  Bank  of  Upper  Canada 
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V.  Pottroff,  8  U.  C.  L.  J.  328,  bnt  where  such  a  judgment  also  con- 
tains a  personal  order  for  payment  of  the  mortgage  debt,  then  the 
sub-section  would  apply  and  security  must  be  given  before  execution 
can  be  stayed. 

Where,  in  a  suit  for  an  account,  at  the  hearing  of  the  cause,  a  sum  „  .,  , 
-  1 .       ,    1        ,  .  Suit  for  account, 

ot  money  was  directed  to  be  paid  into  Court,  pending  a  reference  to 

take  the  accounts,  it  was  held  that  proceedings  might  be  stayed  on 
such  direction,  pending  an  appeal,  upon  security  being  given  :  White- 
lead  V.  Buffalo  and  Lake  Huron  R.  W.  Co.,  7  Gr.  578. 

6.  When   the  judgment   appealed  from  directs  the  security requir- 
sale,  or  delivery  of  possession,  of  real  property,  or  chat-  Sry  ofpo°-' 
tels  real,  the  security  required  by  section  27,  sub-section  ^trlroSd. 
3,    shall  be  taken  in    double    the  yearly  value  of  the 
property  in  question,  unless  the  Court  appealed  from, 
or  a  Judge  thereof,  shall  otherwise  direct. 

For  o.  27  s.s.  3,  see  Ord.  2  ante,  ^.  746.  The  Court  refused 
to  stay  execution  of  a  judgment  for  defendant  in  replevin  for  a  month 
to  enable  the  plaintiff  to  give  security  ;  Scott  v.  Garveth,  20  U.  C. 
Q.  B.  435. 

6.  The  parties  to  every  such  bond  as  sureties  shall  Affidavit  oijusti- 
by   affidavit   respectively   make    oath  that    they   are  mad'e°by  sureties, 
resident  householders   or  freeholders  in   Ontario,  and 
severally  worth  the  sum  mentioned  in  such  bond,  over 

and  above  what  will  pay  and  satisf  j'  all  their  debts, 
and  such  affidavit  may  be  in  the  form  given  in  the 
Appendix.     (Form  B.) 

7.  The  bond,  with  an  affidavit  of  the  due  execution  Bond  and  am- 
thereof,  and  affidavit  of  justification,  shall  be  deposited  tio",  and  justifl- 
with  the  Clerk,   or  Registrar,  of  the  Court  appealed  "* '°°'  °  "   ''  ' 
from  in  Toronto,  and  shall  be  deemed  to  be  perfected 

and  allowed,  unless,  within  fourteen  days  after  being  Bond  allowed  i4 

,.,  .  ,  f»n  Tiin  ^^y-''  ^^''ir  notice 

served  with  notice  thereof,  the  respcyident  shall  move  of fliing,  unless 

f.       .         ^,  moved  against. 

lOr  its  disallowance. 

The  bond,  and  affidavits  of  execution,  and  justification,  are  separate  „  ,  ,  ^^jjj 
documents,  and  each  must  be  stamped  with  a  proper  filing  stamp  :  vits  to  be  filed. 
McBeth  v.  STnart,  1  Ghy,  Ch.  R.  269. 

The  affidavits  of  execution,  and  justification,  should  be  entitled  in 
the  cause. 
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Affidavit  of  justi-  The  affidavit  of  justifioation  cannot  be  dispensed  with  :  Donelly  v. 

fication  cannot  r.    t>    ^q 

be  dispensed  Jones,  4  Ghy.  C.  E.  48. 
with. 

Motion  for  dis-         Where  the  respondent  objects  to  the  sufficiency  of  the  bond,  he 

allowanceofbond  must  move  to  disallow  it,  or  it  will,  under  this  Order,  stand  allowed 
vvrien  made. 

after  the  lapse  of  fourteen  days  from  its  filing.    The  motion  should  be 

made  in  the  Court  appealed  from.  The  application  may  be  enter- 
tained by  the  Master  in  Chambers,  or,  when  the  bond  is  filed  in  an 
outer  County,  by  a  Local  Master,  or  County  Court  Judge,  having 
jurisdiction :  see  Rule  8.  C.  422 ;  Holmested's  Manl.  Pr.  214  j 
Bricjham  v.  Smith,  1  Ghy.  C.  R.  334. 

Affidavits  may  be  Affidavits  may  be  read  in  opposition  to  the  affidavits  of  justifioa- 
tion of  the  sureties  :  Campbell  v.  Royal  Canadian  Bank,  6  P.  R.  43 ; 

Sureties  may  be  Brigham  v.  Smith,  1  Chy.  Ch.  R.  334 ;  and  the  sureties  are  also  liable 
to  cross-examination  on  their  affidavits  of  justification :  Rule  S.  C.  283, 
and  see  Holmested's  Manl.  Pr.  204,  205 ;  but  see  Firth  v.  Ryan,  20 
C.  L.  J.  175. 

Objections  to  The  sureties  cannot  be  objected  to,   merely  on  the  ground  that 

they  are  ' '  standing  sureties  ''  for  the  appellant,  if  not  shown  to  be 
otherwise  insufficient :  Noi~oal  v.  Canada  Southern  R.  ^Y .  Co. ,  7  P. 
E.  313.  It  is  irregular  for  the  appellant's  solicitor  to  become  a 
surety  :  Beckitt  v.  Wra^g,  1  Chy.  Ch.  R.  5.  A  married  woman  is  an 
insufficient  surety  :  Mullin  v.  Pascoe,  8  P.  R.  372. 

Fiat  of  Judge  to      Where  the  bond  stands  allowed  under  this   Order,  by  reason  of 

execution  ''when    *^®  lapse  of  fourteen  days  from  its  filing,  a  Judge's  fiat  to  the  sheriif 

granted.  to  stay  execution  may  be  obtained  :  R.  S.  0.  u.  38,  o.  28.     But  where 

the  appellant  claims  to  stay  execution  before  the  fourteen  days  have 

expired,   then  a   special  application  for  that  purpose  is  necessary 

under  the  following  Order, 

Action  on  appeal       Where  the  appeal  to  the  Court  of  Appeal  is  dismissed,  an  action 
bond,  when  ^j^  ^j^g  appeal  bond  will  be  stayed  where  the  appellant  has  given 

proper  security,  and  is  prosecuting  an  appeal  from  the  decision  of 
the  Court  of  Appeal  to  the  Privy  Council :  McLaren  v.  Stephen,  19 
C.  L.  J.  404. 


Special  appiica-        8-  The  appellant  may,  after  such  deposit,  make  a 

tiontoatay  .  t       j_-  i      n  i  f  ' 

execution  may  special  application,  Deiore  the  expiration  of  fourteen 
days,  to  stay  execution  in  any  of  the  cases  mentioned 
in  section  27  of  the  said  Act. 


See  section  27  in  note  to  Ord.  2,  ante  p.  746. 
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9-  After  the  security  has  been  perfected,  the  appel-  -*fter  security 

iiin  T       p        {*     t  perfected,  caae  to 

lant  shall  prepare  a  draft  of  the  case  mentioned  in  the  teprepared- 

.  „      ,  .  draft  to  be  sub- 

sist section  of  the  said  Act,   and  shall  submit  such  "'"^dtorespou- 

dent. 

draft  to  the  respondent,  who  shall  return  the  same 
within  four  days,  with  his  modifications  or  suggestions, 
and  in  the  event  of  differences,  the  appellant  shall  give 
two  days'  notice  of  an  application  to  the  Court,  or  Judge, 
to  settle  the  case,  in  pursuance  of  the  said  section  ;  and 
if  in  the  opinion  of  the  Court  or  Judge  such  application 
was  occasioned  by  the  unreasonable  conduct  of  either 
party,  such  party  may  be  ordered  to  pay  the  costs 
thereof. 

The  security  referred  to  in  this  Order  ia  the  security  for  $400  for 
the  costs  of  appeal,  and  not  the  security  required  to  be  given  in  order 
to  secure  a  stay  of  execution. 

When  one  of  several  defendants  appeals,  the  other  defendants  are  Co-defendantB 
not  entitled  to  notice  of  settling  the  case,   even  though  the  plaintiff  notireoJ  eettUng 
claim  relief  over  against  them  :  Freed  v.   Orr,  6  App,  E.  690 ;  and  "^f"'- 
see  Ord.  23,  post. 

10-  Where  the  case  has  been  settled  by  the  parties  costs  of  uunecea 

sary  matter  in- 

themselves,  no   costs  shall  be  taxed,    either  between  ciudea  in  appeal 

book  not  to  be 

party  and  party,  or  Solicitor,  or  Attorney,  and  client,  "iiowea. 
for   any   matter    stated    in    the  case,    which  was  not 
reasonably  necessary  to  raise  the  question  in  appeal. 

The  case  should  only  contain  as  much  of  the  proceedings  as  is 
necessary  to  raise  the  questions  involved  in  the  appeal :  see  Parsons 
V.  Standard  Insurance  Co.,  4  App.  R.  at  p.  330,  per  Burton,  J.  A., 
and  see  Sickles  v.  Morris,  1  Charl.  Notes  of  Cases,  174. 

Where  the  notes  of  the  evidence  have  been  lost,  the  Court  of 
Appeal  may  allow  the  evidence  to  be  taken  over  again  :  Ex  parte 
Firth,  Re  Cowhurn,  19  Chy.  D.  419 ;  51  L.  J.  Chy,  473. 

11.  The  appellant  shall  serve  his  reasons  of  appeal  Beaeons  of,  and 

■*■  ^  ^       ^  ■*-    ^       against  appeal — 

along  with,  and  as  part  of,  the  draft  case  mentioned  in  tobeseryed. 
the  9th  Order,    and    the    respondent   shall    serve  his 
reasons  against  the  appeal,  within  ten  days  from  such 
service,  or  within  such  further  time  as  a  Judge  of  the 
Court  of  Appeal  may  allow. 
34 
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eawh^noniy       12-  If  tbe  appeal  is  from  a  part  only  of  the  judg- 
i»"pp'eiM^om!  '^lent,  the  reasons  of  appeal  shall  specify  the  part. 

Neglect  of  res-         13_  If  the  respondent  shall  neglect  to  serve  reasons 

po  ndent  to  serve  ^  ^  o 

reasons^l^DBt^  against  the  appeal,  the  Court  may  hear  the  appeal  ex 
parte,  and  give  judgment  thereon  without  the  interven- 
tion of  the  respondent. 

bJ printed^ '"  l^'  Upou  being  Served  with  the  respondent's  reasons 
against  the  appeal,  or  upon  his  having  made  default  in 
service  thereof,  the  applicant  shall  cause  appeal  books 
to  be  printed  containing  the  case  as  settled  by  the 
parties,  or  the  Judge,  and  the  reasons  for  the  appeal, 
and  the  reasons  against  the  appeal,  if  such  latter 
reasons  have  been  served  as  aforesaid,  and  any  notice 
given  under  the  16th  of  these  Orders,  and  forthwith 

to'be  delivered.'^'  deliver  one  of  such  copies  to  the  Registrar  by  whom 
the  same  shall  be  filed  as  the  stated  and  settled  case, 
and  ten  copies  for  the  use  of  the  Judges  and  Officers 
of  the  Court ;  and  also  thirty  copies  for  the  purpose  of 
being  delivered,  in  the  event  of  an  appeal  to  the  Supreme 
Court  of  Canada,  to  the  party  appealing  to  that  Court 
for  use  upon  such  appeal. 

Such  additional  thirty  copies  are  not  required  to  he 
dep>osited  in  cases  of  appeal  from  County  Courts. 

The  words  in  italics  were  added  by  Ord.  68,  posl. 

Leave  to  deliver        15.  The   respondent   may   after  such  printed  book 

reasons  against      i  i  t    i. 

appeal,  after       has  been  delivered  to  the  Registrar,  apply  to  a  Judge 

book  printed,  o  '      i.  r  J  n 

maj  be  granted,  of  the  Court  of  Appeal  for  leave  to  serve  his  reasons, 
upon  affidavit  accounting  for  the  delay,  and  such  leave 
may  be  given  upon  such  terms  as  the  Judge  may  think 
proper. 

necessa?-?!^'™''"      ^^'  ^  cross  appeal  shall  not  under  any  circumstances 

ceedingsiniieu     be  neccssary,  but  if   a  respondent  intends  upon  the 

hearing  to  contend  that  the  decision  should  be  varied, 

he  shall  with  his  reasons  against  the  appeal  give  notice 
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of  such  contention  to  any  parties  who  may  be  affected  °'™'  »i'?**'- 
by  such  contention,  and  such  notice  shall  concisely 
state  the  grounds  of  such  contention  in  the  same 
manner  as  reasons  of  appeal  are  stated.  The  omission 
to  give  such  notice,  shall  not  diminish  the  powers 
conferred  by  the  Act  upon  the  Court  of  Appeal,  but 
may,  in  the  discretion  of  the  Court,  be  ground  for  an 
adjournment  of  the  appeal,  or  for  a  special  order  as  to 
costs. 

See  English  Rale  S.  C.  (1883),  Ord.  58,  r.  6. 

Where  one  of  several  defendants  appealed,  and  the  plaintiflf  claimed  Where  relief  over 

relief  over  against  the  co-defendants  who  did  not  appeal,  service  of  spondent  against 

notice  of  appeal,  under  /.  A.  s.  38,  on  such  co-defendants  was  held  defondants  who 

,        .  do  not  appeal, 

unnecessary,  but  it  was  held  that  they  were  sufficiently  notified  by 

being  served  with  the  respondent's  reasons  against  the  appeal,  a  copy 
of  the  printed  appeal  book,  and  notice  of  the  hearing  of  the  appeal : 
Freed  v.  Orr,  6  App.  R.  690. 

Under  the  English  Rule  a  respondent  was  permitted  to  proceed  Aa  to  matter  in 
■with  a  cross  appeal  on  a  point  in  which  the  appellant  had  no  interest :  not  intorelted" 
Ralph  V.   Carrick,   11  Chy.  D.  873.     But  it  was  held  a  respondent 
cannot  cross  appeal  simply  on  a  question  of  costs  :  Harris  v.  Aaron,  Aa  to  coata. 
4  Chy.  D.  749,  and  see  /.  A.  a.  32  ;  Bule  S.  0.  428. 

17.  The  reasons   for  and  against  the  appeal  shall  Reasons  for,  and 

.  „  ,  .  against,  appeal, 

contain  a  statement  of  the  points  of  law  intended  to  be  *»  contain  points 

,    .  ,  of  law  to  he 

argued,  and  the  authorities  relied  upon.  argued  and 

'^  ^  authorities. 

Ord.  18  has  been  rescinded  by  Ord.  67,  and  the  follbwing  substi- 
■tnted  : 

18.  The  appeal  books  shall  be  printed  on  paper  of  Appeal  hooka, 

,.  ,  -.         n      1  IT-      ^°^  *°  ^  printed 

good  quality,  on  one  side  of  the  paper  only,  and  in 
demy- quarto  form,  with  small  pica  type  leaded  ;  and 
•every  tenth  line  of  each  page  shall  be  numbered  in 
the  margin,  the  numbering  to  be  from  the  top  of  each 
page  and  not  from  the  beginning  of  thy  book  ;  and  the 
size  of  the  books  shall  be  eleven  inches  in  height,  and 
eight  and  a  half  inches  in  width.  An  index  to  the 
pleadings,  evidence,  and  other  principal  matters,  shall 
be  added.     The  opinions  of  the  Judges   of  the  Court 
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appealed  from  shall  not  be  printed  where  the  same 
have  been  already  issued  in  the  regular  reports,  but 
a  reference  to  the  same  shall  be  given  in  the  appeal 
books,  and  shall  be  sufEeient.  The  style  of  the  cause 
in  the  Court  below  shall  be  used  and  retained  in  the 
appeal  book,  and  in  every  proceeding  in  this  Court, 
the  designation  "  appellant "  or  "  respondent "  being 
added,  e.  g., 

Between  A.  B.  {respondent), 

and  Plaintiff. 

C.  D.  {appellant), 

Defendant. 

See  Ord.  52,  post,  •wHoh  requires  every  appeal  book  to  con- 
tain the  elate  of  the  first  proceeding,  and  the  dates  of  the  filing  of  all 
pleadings. 

Kegistrar  not  to      jg.  The  Registrar  shall  not  file  the  case  without  the 

file  case,  when  ^ 

improperly         leave  of  a  Judge,  if  the  preceding  Order  has  not  been 

printed.  _  . 

complied  with. 

And  see  Ord.  52,  post. 

Costs,  when  20-  If  the  press  has  not  been  carefully  corrected,  the 

errors  in  press.  i        n  i 

Court  may  disallow  the  costs  of  printing,  or  may 
decline  to  hear  the  appeal,  and  make  such  order  as  to- 
postponement  and  payment  of  costs  as  may  seem  just. 

Time  for  deliver-      21.  The  printed  case,  and  the  copies  thereof  for  the 

ing  appeal  books.  ^  ^ 

use  of  the   Court,  shall   be  delivered  to  the  Registrar, 
within  thirty  days  after  the  allowance  of  the  security, 
unless   the  time  shall   be  extended  by  the  Court  of 
^a^fT'  f"''    -^Ppsal,  or  a  Judge ;  and  in  the  case  of  neglect  or  omis- 
deiiverj.  gion  by  the  appellant  to   comply   with  this  Rule,  the 

respondent  may  apply  to  a  Judge  upon  two  days"^ 
notice  to  the  appellant  for  an  order  dismissing  the 
appeal  as  for  want  of  prosecution,  and  the  Judge  may 
thereupon  make  such  order  as  to  dismissing  the  appeal, 
or  otherwise,  as  may  appear  just, 
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The  "security"  referred  to  in  this  Order  is  for  the  costs  of  the 
appeal,  and  not  the  security  required  to  be  given  in  order  to  procure 
a  stay  of  execution. 

The  full  Court  will  not  interfere  with  the  discretion  exercised  by 
a  single  Judge  under  this  Order:  O'Neill  v.  Travellers  Insurance  Co., 
9  App.  R.  54. 

22-  Appeals  shall  be  entered  hy  the  Registrar  upon  Appeals, how 
the  list  for  hearing  at  the  next  regular  sittings  of  the  ing. 
Court,  which  shall  commence  at  least  eight  days  after 
the  receipt  by  him  of  the  printed  copies  ;  and   the 
appellant  shall  serve  the  respondent,  or  such  respond- 
ents as  are  directly  affected  by  the  appeal,  with  notice  Notice  ofhear- 
of  hearing,  at  least  seven  days  before  the  first  day  of 
such  sittings  ;  and  he  shall  at  the  same  time  deliver  to 
the  respondent  two  printed  books. 

Any  person  liable  to  be  affected  by  the  order  of  the  Court  of  Appeal 
may  appear  even  though  not  served,  and  costs  may  be  awarded  him  : 
Re  New  Callao,  22  Ch.  D.  484. 

23.  If,  in  the  opinion  of  the  Court,  any  parties  not  court  may 
served  ought  to  be  notified,  the  Court  may  direct  served  to  be 
service  to  be  made,  and  may  postpone  the  hearing  of 

the  appeal  for  that  purpose,  upon  such  terms  as  may 
seem  just. 

24.  If  either  party  neglects  to  appear  at  the  proper  Default  of  parties 
day  to  support,  or  I'esist,  the  appeal,  the  Court  may  Jf'"*^™^-^  " 
hear  the  other  party,  and  may  give  judgment  without 

the  intervention  of  the  party  so  neglecting  to  appear, 
or  may  postpone  the  hearing  upon  payment  of  such 
costs  as  the  Court  shall  direct. 

25.  Interlocutory  applications  to  the   Court,   or  a  interlocutory 
Judge,  shall  be  made  by  notice  of  motion  supported  ^if "°"°'"'"' 
by  affidavit  to   be  filed  in  the  office  of  the  Registrar 

before  the  notice  of  motion  is  served. 
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Two  clear  days 
rotice  of  motion 
to  be  ^veu  of 
iaterlocutory  ap- 
plications 


notice  of  motion  together  with 


of 


copies 
two  clear 


26.  The 

the  affidavits  filed  shall  be  served  at  least 
days  before  the  time  of  hearing ;  and  in  the  computation 
of  .such  two  clear  days,  Sundaj's  or  any  day  on  which 
the  offices  are  closed  is  not  to  be  reckoned. 


AdmissioDS  of 
service  net-d  not 
be  verified. 

AflBdavit  of  ser- 
vice not  to  be 
allowed. 


27.  Admissions  of  the  service  of  a  notice  of  motion 
upon  the  opposite  Attorney,  or  Solicitor,  need  not  be 
verilied  by  affidavit ;  and  in  no  case  shall  an  affidavit  of 
service  be  allowed  upon  taxation,  unless  it  shall  appear 
that  the  party  served,  shall,  after  a  demand  therefor, 
have  refused  to  give  an  admi.ssion  of  such  service. 


Fees  in  appeal  to 
be  same  as  in 
Court  appealed 
from. 


28-  The  same  fees  and  allowances  shall  be  taxed  in 
appeal  by  the  Registrar,  as  are  allowed  for  similar 
services  in  the  Court  from  which  the  appeal  is  brought; 
and  a  reasonable  sum  not  exceeding  $5  in  any  case 
may  be  allowed  for  correspondence  during  the  progress 
of  the  appeal. 

Costs  in  appeal  are  now  taxed  by  one  of  the  Taxing  OflBcers  of  the 
Supreme  Court :  see  Rule  S.  C.  438.  In  appeals  from  the  Surrogate 
Courts,  the  costs  in  appeal  are  taxable  according  to  the  Surrogate 
Court  tariff:  Began  v.  Waters,  10  P.  JR.  364. 

The  fee  of  .$5  referred  to  in  this  Order  may  be  allowed  in  lieu  of 
fees  prescribed  by  the  tariff  of  the  Court  appealed  from.  In  County 
Court  appeals  the  fee  for  correspondence  is  $2  :  see  Ord.  51,  post. 

29.  In  ordinary  cases  the  Registrar  shall  not  tax 
larger  counsel  fees  than  $40  to  the  senior  counsel,  aad, 
$20  to  the  junior  counsel ;  and  in  no  case  more  than 
$80  to  the  senior  counsel  and  $50  to  the  junior  counsel. 

Larger  fees  than  those  prescribed  by  this  Jiide  may  be  taxed  be- 
tween solicitor  and  client :  Archer  v.  Severn,  3.  C.  L.  T.,  602. 

Two  counsel  fees      30-  The  Registrar  .shall  not  tax  two  counsel  fee.s. 

not  to  be  allowed  ,  (»  i  />» 

except  in  cases     except  in  cascs  of  such  difficulty  or  importance  as  to 

of  importance.  ./  ± 

render   the  appearance    of    two    counsel    reasonably 
necessary  and  proper. 


Counsel  fees. 
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31-  Two  clear  clays'  notice  shall  be  given  to   the  certificate  o«  ap- 

^1  ,  , .  „    ,  pfal  -Battlement 

unsuccessful  party,  or  parties,  of  the  time  appointed  by  of. 
the  Registrar  for  the  settlement  of  the  certificate,  pro- 
vided for  by  the   44th  section  of  the  Court  of  Appeal 
Act,  and  the  taxation  of  costs. 

R.  S.  0.  0.  38.  sec.  44  is  as  follows  :— 

"44  The  decision  of  the  Court  of  Appeal  shall  be  certified  by  the  Certiflcate  of 
Registrar   of  the  Court  of  Appeal  to  the  proper  officer  of  the  Court  "P'"'*'' 
below,  who  shall  thereupon  make  all  proper  and   necessary   entries 
thereof,  and  all  subsequent  proceedings  may  be  taken  thereupon,  as 
if  the  decision  had  been  given  iu  the  Court  below.  " 

Any  party  dissatisfied  with  the  minutes  of  the   certificate,   may  Moving  to  vary 
move  to  vary  them  :  General  Share  and  Trust  Co.  v.   Welley,  20  Ch    minutes  of  oerti- 
D.  130,  and  see  ante  vol.  i.,  p.  6. 

When  the  certificate  drawn  up  and  issued,  does  not  conform  to  the  q^  t„  amend 
judgment  of  the  Court,  a  motion  may  be  made  to  amend  it  so  as  to  same, 
make  it  conform  thereto  ;  St.  John  v.  Sykert,  3  C.  L.  T.  119. 

Formerly  in  Chancery  it  was  considered  necessary  to  make  the  jj^^  ^oted  on 
certificate  of  the  Court  of  Appeal  an  order  of  the  Court  of  Chancery  : 
Ifeir  V.  Matheaon,  2  Chy.  Ch.  R.^10,  and  see  9,  P.  S.  203  (note)  but 
that  course  is  no  longer  necessary  in  any  of  the  Divisions  of  the  High 
Court,  and  the  certificate  may  be  entered  in  the  judgment  books  of 
the  proper  Division  of  the  High  Court,  and  enforced  as  a  judgment  of 
that  Court  vi-ithout  further  order  :  St.  John  v.  Rylcert,  3  C.  L.  T.  119  ; 
Norvalv.  Canada  Southern  R.  W.  Co.,  9  P.  R.  347,  per  Wilson,  C.  J., 
Freed  v.  Orr,  9.  P.  R.  181  ;  Re  McArthur  v.  Southivold,  8  P.  R.  27  ; 
but  see  order  of  Proudfoot,  J. ,  Smith  v.  Goldie,  7th  August,  1883. 
In  Lowson  v.  Canada  Farmers  Insurance  Co.,  19  C.  L.  J.  293,  the 
Court  of  Appeal  suggest  that  the  judgment  of  the  Court  of  first 
instance  when  varied  must  be  amended  according  to  the  judgment  in 
appeal,  and  that  when  amended,  process  may  issue  thereon  ;  the  in- 
conveniences attending  such  a  procedure  are  pointed  out  in  19  C.  L. 
J.  302,  et  seq. 

The  mode  of  making  the  entry  differs.  In  the  Chancery  Division 
the  certificate  of  the  Court  of  Appeal  is  entered  iu  the  judgment  book, 
and  a  note  referring  thereto  is  made  in  the  margin  of  the  entry  of  the 
original  judgment,  or  order,  affected  thereby.  In  the  Common  Pleas 
Division  a  new  judgment  is  drawn  up,  entitled  in  that  Division, 
reciting  the  previous  judgment,  the  appeal,  and  the  result  thereof  as 
certified,  and  then  concluding  with  the  words,  "  It  is  therefore  con- 
sidered that  (setting  forth  the  substance  of  the  judgment,  as  awarded  by 
the  Court  of  Appeal).  No  settled  practice  appears  to  exist  iu  the 
Queen's  Bench  Division  on  the  point. 
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INSOLVENCY  APPEALS. 
Sittings  of  Judge      32.  A  Judge  of  the  Court  will  sit  on  every  Tuesday, 

for  msolvenoy  ^     °  ^  ^  ^  ' 

appeal.  except  during  Vacation,  and  the  sittings  of  the  Full 

Court,  to  hear  appeals  under  the  Insolvency  Act. 
Aa  to  Insolvency  appeals,  see  Rob.  &  Jos.  Dig.  pp.  448-451. 

Notice  of  ineoi-         33.  The  party  desiring  to  appeal   shall,   within  the 

vency  appeal.  l         ^  o  ±  x 

eight  days  limited  bj'  the  Act  serve  a  notice  upon  the 
parties  who  may  be  affected  by  the  result  of  the  ap- 
peal, stating  his  intention  to  appeal,  and  upon  giving 
such  notice  he  shall  be  deemed  to  have  adopted  pro- 
ceedings on  the  appeal  in  compliance  with  the  Act. 

Deposit  required        34.  The   appellant   shall  within  seven   days   from 

on  appeal  in  ,  ,     ,  .  . 

insoiveocy.  making  the  deposit  or  giving  the  security  required  by 
the  128th  section  of  the  Insolvency  Act,  set  down  the 
matter  to  be  heard  bv  filing  with  the  Registrar,  a 
prcecipe  for  the  hearing  thereof  on  the  next  Tuesday 
on  which  a  Judge  shall  sit  under  the  preceding  Order, 
being  not  less  than  seven  days  thereafter ;  and  shall 
serve  not  less  than  seven  days'  notice  upon  the  opposite 
party,  stating  the  time  for  which  the  appeal  has  been 
entered  to  be  heard,  (adding  "  or  as  soon  after  as 
Counsel  can  be  heard  ")  together  with  the  grounds  of 
objection  on  which  the  appellant  relies,  as  nearly  as 
may  be  in  the  manner  in  which  reasons  of  appeal  are 
drawn  in  appeals  brt)ught  up  from  the  Superior  Courts. 

Petition  unnecer-  35.  It  shall  not  be  necessary  to  serve  any  petition, 
or  any  other  notice  than  those  hereinbefore  provided. 

■oiertt,  or  assig-        30.  The  clei'k,  or  assignee,  or  other  officer,  having  the 

nee,  to  transmit  ^  rt         t  ?  n 

documents.  custody  of  the  documents,  papers,  and  proceedings, 
shall  upon  the  request  of  any  party  interested  in  the 
appeal,  and  upon  receiving  a  sufficient  sum  to  defray 
postage,  trancmit  the  same  to  the  Registrar  for  the  use 
of  the  Court,  and  it  shall  not  be  neces.sary  to  prepare 
any  case,  when  the  appeal  is  to  be  heard  by  a  single 
Judge,  but  the  appellant  shall,  when  setting  the  appeal 
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down  to  be  heard,  leave  a  copy  of  the  notice  of  heai'ing 
with  the  Registrar,  to  be  delivered  to  the  Judge. 

37-  After  the  appeal  has  been  disposed  of,  the  Regis-  J'°t°™™itted''* 
trar  shall  at  the  request  of  any  person  interested,  and 
upon  receiving  a  sufficient  sum  to  pay  postage,  return 
such  papers  to  the  officer  from  whom  the  same  were 
received. 

38.  If  the  necessary  papei-s  have  not  been  received  ^P^'^lalf*" 
by  the   Registrar,  on  or  before  Friday  preceding  the  ;.'°°™j^°*°  °°' 
day  named  for  the   hearing,  the  appeal  shall  not  be 
heard,  unless  the  Judge  otherwise  orders. 

39-  The  costs  and  fees  mentioned  in  Table  T>  in  the  costs  of  appeals 

in  insolvency. 

Appendix,  and  no  other  or  greater  shall  be  allowed  on 
taxation,  or  taken,  or  received  hj,  any  Solicitor,  Attor- 
ney, Sheriff,  or  Officer,  respectively,  for  any  service 
rendered  under  the  Insolvent  Act ;  and  the  same  shall 
be  the  costs,  fees,  and  charges  fixed  and  settled  under, 
and  in  pursuance  of,  the  123  section  of  the  said  Act. 

COUNTY  COURT  APPEALS. 

County  Court  appeals  are  regulated  by  the  provisions  of  S.  S.  0. 
c.  43,  S3.  34-42,  and  45  Vict.  o.  6  (0.). 

Cases  in  which  an  Appeal  lies  from  County  Courts.— An  cases  in  which 

appeal  lies  from  a  County  Court  to  the  Court  of  Appeal,  from  the  county  Court™ 
decision  of  the  Judge  upon  points  reserved,  or  upon  any  points  of  law 
arising  upon  the  pleadings,  or  respecting  the  reception,  or  rejection,  of 
evidence,  or  from  the  decision  upon  any  motion  for  a  nonsuit,  or  for 
a  new  trial,  or  in  arrest  of  judgment,  or  for  judgment  non  obstante 
veredicto  :  see  B.  S.  0.  c.  43,  s.  35 ;  and  also  from  any  decision  of  a 
County  Court  Judge  under  any  of  the  powers  given  by  The  Adminis- 
tration of  Justice  Act;  and  from  any  decision  or  order  of  a  Judge  of  a 
County  Court  sitting  in  Chambers,  under  the  provisions  of  the  law 
relating  to  the  examination  of  debtors,  attachment  of  debts,  and  pro- 
ceedings against  garnishees  ;  and  from  every  decision,  or  order,  in  any 
cause  or  matter  disposing  of  any  right,  or  claim,  where  such  decision 
is  in  its  nature  final,  and  not  merely  interlocutory:  see  45  Vict.  c.  6, 
».  4  (0). 

Prior  to  45  Vict.  c.  6,  there  could  be  no  appeal  from  the  County 
Court  in  garnishee  proceedings :  Sato  v.  Hubbard,  6  App.  R.  546. 
35 
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Although  the  jurisdiction  of  the  Court  of  Appeal  is  not  excluded 
in  appeals  from  the  County  Court,  where  a  new  trial  has  been 
granted,  or  refused,  as  a  matter  of  discretion,  still  the  Court  will  not 
readily  interfere  in  such  cases  with  the  discretion  exercised  by  the 
Judge  appealed  from:  Hunter  v.  Vanstone,  6  App.  R.  337  ;  and  see 
Wilson  V.  Brown,  7  App.  R.  181  ;  though  it  may  do  so,  where  the 
evidence  strongly  preponderates  in  favour  of  the  appellant :  Campbell 
V.  Prince,  5  App.  R.  330.  So,  also,  where  the  Judge  of  the  County 
Court  finds  in  favour  of  the  respondent  on  contradictory  evidence, 
the  Court  of  Appeal  will  not  interfere,  even  though,  if  the  matter 
had  come  before  it  in  the  first  instance,  it  would  have  decided  other- 
wise :   Bees  v.  McKeown,  7  App.  R.  -521. 

An  appeal  will  lie  upon  an  interpleader  order  :  Feehan  v.  Bank, 
U.  C. ,  10  C.  P.  32.  An  appeal  will  lie  from  a  decision  under  The 
Partition  Act  (R.  S.  0.  u.  101),  on  a  special  case  stated  :  Re  Shaver  and 
Hart,  31  U.  C.  Q.  B.  603  ;  and  see  Furness  v.  Mitchell,  3  App.  E.  510. 

Formerly  there  could  be  no  appeal  after  judgment  entered  :  Mur- 
phy v.  Nm-thern  R.  W.  Co.,  13  C.  P.  32 ;  Diiffil  v.  Dickinson,  14  C.  P. 
142  ;  11  ood  V.  Grand  Trunk  R.  W.  Co.,  16  0.  P.  275  :  but  an  appeal 
may  now  be  had  from  any  appealable  decision,  notwithstanding  judg- 
ment has  been  signed,  provided  that  security  be  given  within  ten 
days  from  the  decision  appealed  against,  or  within  such  further  time, 
not  exeeediug  thirty  days,  as  the  Judge  of  the  County  Court  appealed 
from  may  allow  ;  and  in  case  the  appeal  is  successful  the  Court  may 
set  aside,  or  vary,  the  judgment ;  see  45  Vict.  o.  6,  s.  4,  (0.) 

Cases  in  which        Cases  in  which  an  appeal  has  been  held  not  to  lie.    No 

appeal  held  not     appeal  lies  from  any  decision  of  a  Judge  of  a  County  Court  in  con- 
County  Courts,     tested  ilunioipal  Election   proceedings:    Reyina  ex  rel..    Grant  v. 

Coleman,  7  App.  R.  619,  but  see  45  Viet.  o.  6,  a.  4  (0.)  svpra. 
No  appeal  lies  from  any  decision  of  a  County  Court  Judge  sitting 

in  Chambers  except  in  the  cases  specified  in  45  Vict.  c.  G,  h.  4,  (0.) 

supra,  p.  763. 

The  order  of  a  Judge  on  an  application  to  amend  was  formerly 
held  not  appealable  :  Branipan  v.  Stinson,  10  U.  C.  Q.  B.  403  ;  and 
see  Anglin  v.  Municipality  of  Kingston,  16  U.  C.  Q.  B.  121  :  but  see 
Pelerkin  v.  McFarlane,  4  App.  R.  25  ;  and  a  decision  upon  a  case  by 
consent  without  pleadings,  was  formerly  held  not  to  be  appealable  : 
Harding  v.  Knowlson,  17  U.  C.  Q.  B.  564,  and  when  a  verdict  is 
entered  by  consent,  subject  to  the  opinion  of  the  Judge  upon  the  law 
and  facts,  no  appeal  will  lie  from  his  decision  thereon  :  McColl  v. 
Waddell,  19  C.  P.  213  ;  but  see  now  45  Vict.  o.  6,  s.  4  (0.)  supra.  IS'o 
appeal  lies  from  the  ruling  of  the  Judge  as  to  the  right  to  begin  ; 
Hastings  v.  Earnest.  7  U.  C.  Q.  B.  520. 

An  appeal  wiU  not  lie  from  the  granting  of  a  rule  nisi  before  it 
has  been  made  absolute,  or  discharged :  Robinson  v.  Richardson,  32 
TJ.  C.  Q.  B.  344  ;  but  it  seems  that  the  rule  absolute,  or  rule  dis- 
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charging  the  rule  nisi,  need  not  be  taken  out  before  appeal :  Penton  v. 
Grand  Trunk B.  W.  Co.,  28  U.  C.  Q.  B.  367. 

The  Court  formerly  refused  to  entertain  an  appeal,  where  the 
decision  turned  wholly  upon  the  evidence,  and  involved  no  point  of 
law :  Fmakr  v.  McDonald,  3  U.  C.  Q.  B.  385 ;  Bradley  v.  Crane,  4 
U.  C.  Q.  B.  122 ;  Manning  v.  Ashall,  23  U.  C.  Q.  B.  302  ;  Clark  v. 
Hurlburt,  6  C.  P.  438  ;  McKinstry  v.  Furby,  24  U.  C.  Q.  B.  176 ; 
Harris  v.  Robinson,  25  U.  C.  Q.  B.  247.  Nor  where  the  Judge 
granted  a  new  trial  on  the  ground  that  he  had  not  sufficiently 
directed  the  jury  as  to  the  law :  Somers  v.  Livingstone,  24  U.  C. 
Q.  B.  64. 

Who  May  Appeal. — Besides  the  actual  parties  to  the  cause,  who  may 
persons  suing  or  being  sued  in  the  name  of  others,  though  not  men-  "PPeal- 
tioned  in  the  record,  and  persons  on  whose  behalf,   or  for  whose 
benefit  any  suit  is  prosecuted  or  defended,  may  appeal :  see  -ff.  S.  0. 
<;.  43,  ».  34. 

Time  for  Appealing- — No  time  is  expressly  limited  by  the  Time  for 
Statutes  within  which  an  appeal  from  a  County  Court  must  be  lodged,  ''PP«*'"'g- 
except  in  the  case  where  judgment  has  been  actually  entered,  in 
which  case  the  security  must  be  given  within  ten  days  from  the 
decision  appealed  against,  or  within  such  further  time,  not  exceeding 
thirty  days,  as  the  Judge  appealed  from  may  allow :  see  45  Vict.  c. 
6,  s.  5  (0.) 

All  appeals,  however,  must  be  set  down  to  be  heard  at  the  first 
sittings  of  the  Court  for  the  hearing  of  arguments  which  shall 
commence  after  the  expiration  of  thirty  days  from  the  decision 
complained  of ;  see  Ord.  40,  infra. 

Sunday  is  not  reckoned  in  the  thirty  days  where  it  is  the  first  day : 
Cooper  V.  Dixon,  3  C.  L.  T.  198. 

Security. — Every  appellant  must  give  security  for  such  sum  as  Security  to  be 
the  Judge  may  direct,  either  by  bond,  or  by  payment  into  Court.        fl-o™c'oun?v°*'^ 

If  a  bond  be  given  it  must  be  executed  by  two  persons,  whether  Courts. 

named  as  sureties,  or  as  parties  interested  or  otherwise,  and  must  be 

for  such  sum  as  the  Judge  of  the  Court  appealed  from  directs,  con- 
,.  .  °  '^'^  Condition  of 

nitioned  that  the  appellant  shall  abide  by  the  decision  of  the  cause  tond. 

by  the  Court  of  Appeal,  and  pay  all  sums  of  money  and  costs,   as 

well  of  the  suit  as  of  the  appeal,  awarded  and  taxed  to  the  opposite 

party  :  S.  S.  0.  c.  43,  s.  37. 

Affidavits  of  justification  to  the  amount  of  the  penalty  of  the  bond,   ^jjiijuyijg  ^j 

are  to  be  made  by  the  obligors,  and  annexed  to  the  bond,  and  an  affi-  justification,  and 
,.  ..,,        ,.,  ml-  ^^  execution  ot 

davit  of  the  due   execution   of   the  bond  is  also  necessary,      inese  tond,  to  be  filed. 

affidavits  should  be  entitled  in  the  cause.     The  bond  with  these 

affidavits  is  then  to  be  produced  to  Judge  of  the   Court  appealed 

from,  to  be  approved  by  him,  and,  when  approved,  is  to  be  filed  in 

the  office  of  the  Court  appealed  from,  until  the  opinion  of  the  Court 
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of  Appeal   lias  been  given,   when  it  is  to  be  delivered  out  to  the 
successful  party  :  lb.,  ss.  37,  38. 

When  the  Judge  refuses  to  certify  the  proceedings  on  the  ground 
of  an  alleged  insufficiency  ef  the  bond,  the  question  as  to  its  suffici- 
ency may  be  tested  by  an  application  for  a  mandamus  to  compel  the 
Judge  to  certify :  Eegina  v.  Wells.  17  TJ.  C.  Q.  B.  545 ;  In  re  Keen- 
alian  v.  Preston,  21  U.  C.  Q.  B.  461. 

Objections  to  But  when  the  Judge  has  allowed  the  bond  and  certified  the  pro- 

sufflciency  of  ceedings  to  the  Court  of  Appeal,  the  Court  of  Appeal  will  not  refuse  to 
hear  the  appeal,  nor  will  it  entertain  an  application  to  strike  out  the 
appeal  on  objections  to  the  form,  or  amount,  of  the  bond,  or  the  suffi- 
ciency of  the  sureties,  or  on  the  ground  that  the  bond  was  not  filed  in 
due  time  :  Penton  v.  Grand  Trunk  E.  W.  Co.,  28  U.  C.  Q.  B.  367  ; 
McLellan  v  McLellan,  2  C.  L.  J.  N.  S.  297 ;  Baworth  v.  Fletcher,  20 
U.  C  Q.  B.  278,  but  see  Pentkmd  v.  Heath,  24  U.  0.  Q.  B.  464. 
Applications  to  set  aside  the  bond  must  be  made  to  the  Judge  of  the 
County  Court. 

The  appeal  bond,  conditioned  as  prescribed  by  the  statute,  is 
security  both  for  the  costs  of  the  appeal,  and  also  for  the  costs 
below :  Waddell  v.  Robertson,  26  U.  C.  Q.  B.  376. 
Staying  proceed-  Staying  Proceedings. —Proceedings  may  be  stayed  for  ten  days 
™g«^P™*'°g  to  enable  security  to  be  given  :  B.  S.  0.  u.  43  o.  36.  The  allow- 
ance of  the  security,  is  in  practice  regarded  as  a  stay  of  further 
proceedings,  but  there  appears  to  be  no  provision  in  the  Orders  or 
statutes,  which  makes  the  perfecting  of  security  Ipso  facto  a  stay  of 
proceedings  ponding  the  appeal,  though  possibly  in  some  cases  the 
respondent  would  find  difficulty  in  enforcing  his  judgment,  pending 
tlie  appeal,  owing  to  all  the  original  papers  being  transmitted  to  the 
Court  of  Appeal  under  Ord.  39a,  infra. 

The  Court  appealed  from  would,  however,  have  inherent  jurisdic- 
tion, to  make  an  order  granting  such  stay  pending  the  appeal :  see 
Cotton  V.  Corbi/,  5  U.  0.  L.  J.  67. 

Original  papers  (39  (i).  For  the  purpose  of  avoiding  unnecessary 
transmitted  in  expensc  in  appeals  from  the  County  Courts — particu- 
larly in  making  copies  of  papers — it  is  ordered  that  the 
pleadings,  motions,  rules,  orders,  and  other  papers  certi- 
fied to  the  Court  of  Appeal  under  section  41  of  the  Act 
respecting  County  Courts,  shall  be  the  original  papers 
filed  in  the  County  Court;  and  when  the  evidence  has 
been  taken  by  an  official  reporter,  his  transcript  of  the 
evidence  used,  or  prepared  for  use,  in  the  Countj'  Court 
upon  the  motion  which  is  the  subject  of  the  appeal, 
shall  be  the  evidence  so  certified. 
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The  said  papers,  together  with  the  Judge's  charge,  rapers— tow  to 

.  be  trADBiTtitted 

and  his  judgment  or  decision,  and  also  the  evidence  mid  returned. ' 
when  not  taken  by  an  official  reporter,  and  all  objec- 
tions and  exceptions  to  the  evidence,  shall  be  fastened 
together  and  transmitted  with  the  Judge's  certificate 
to  the  Eegistrar  of  the  Court  of  Appeal,  who  is  to 
return  them  to  the  County  Court  when  the  appeal  is 
disposed  of. 

It  shall  not  be  necessarv  to  certify  or  transmit  the  Evidence  need 

.  J  _Li  1  •         •        **  "  °°*  ^^  certified, 

evidence,  or  the  objections  or  exceptions  thereto,  in  any  or  transmitted, 

,  .    ^  ■*•  •'    when  deciBion 

case  m  which  the  appeal  is  from  a  judgment,  or  decision  appealed  from 

,  ,        ,  JO'  jg  not  founded 

upon  the  pleadings,  or  upon  any  action  not  founded  thereon. 
upon  the  evidence.     (Wednesday,  May  19th,  1880;. 

S.  <?.  O.  c.  43  s.  41,  is  as  follows  : 

"41.  Upon  the  bond  being  so  approved,  or  such  deposit  being 
paid  into  Court,  the  Judge  shall,  at  the  request  of  the  appellant, 
certify  under  his  hand  to  the  Court  of  Appeal,  the  pleadings  in  the 
course,  and  all  motions,  rules,  or  orders,  made,  granted,  or  refused, 
therein,  together  with  the  Judge's  charge,  and  the  judgment  or 
decision  on  the  same,  and,  where  a  trial  has  been  had,  the  evidence 
and  all  objections  and  exceptions  thereto,  and  all  other  papers  in  the 
cause  affecting  the  questions  raised  by  the  appeal." 

This  section,  however,  is  modified  by  45  Vict.  c.  6,  s.  6  (0. )  which 
provides  that  the  Judge  shall  only  be  required  to  certify  such 
motions,  rules,  orders,  affidavits,  evidence,  and  other  materials,  as 
are  necessary  for  the  full  understanding  of  the  matter  in  appeal 
together  with  his  judgment  or  decision  on  the  same.  It  may  be 
doubted,  however,  whether  this  modification  of  a.  13  applies  except 
to  appeals  imder  45  Vict.  u.  6,  ss.  4,  5. 

40-  An  appeal  shall  be  set  down  to  be  heard  at   the  c.  o.  appeals 
first  sittings  of  the  Court  for  the  hearing  of  arguments  Jown.  "  "'" 
which  shall  commence  after  the  expiration  of  thirty 
days  from  the  decision  complained  of. 

41.  An   appeal    shall  be  set  down  for   hearing,  by  c.  c.  appeal 
delivei-ing  to  the  Eegistrar  of  the  Court  of  Appeal,  at 
least  eight  days  before  the  sittings  at  which  the  appeal 
is  to  be  heard,  the  certified  copy  of  the  pleadings,  pro- 
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ceedings,  evidence  and  other  matters  required  by 
section  41  of  chapter  43  of  the  Revised  Statutes  of 
Ontario,  and  ten  appeal  books  for  the  use  of  the 
Judges  of  the  Court  of  Appeal  and  the  officers  of  the 
Court. 


Pleadings,  how 
to  be  printed. 


^ppca^tookf.  42.  The  books  shall  be  printed  on  paper  of  good 

quality,  on  one  side  of  the  paper  only,  in  demy  quarto 
form,  with  small  pica  leaded,  and  every  tenth  line  of 
each  page  shall  be  numbered  in  the  margin,  and  a 
statement  of  the  reasons  of  appeal  shall  form  a  part 
thereof. 

The  appeal  books  are  printed  by  the  appellant  without  any 
previous  settlement  of  the  case.  If  the  respondent  is  dissatisfied 
with  the  case  as  printed  by  the  appellant  he  must  apply  to  a  Judge 
of  the  Court  of  Appeal  in  Chambers  to  set  it  aside,  unless  he  merely 
complains  of  an  omission,  in  which  case  he  may,  under  Ord.  48  post, 
deliver  a  memorandum  of  such  omitted  matter  to  the  Registrar. 

43.  A  full  copy  of  the  pleadings  shall  not  be  printed 
in  the  books,  unless  it  be  necessary  for  the  proper 
consideration  of  the  question  raised  upon  the  appeal, 
ex.  gr.  in  questions  arising  on  demurrer,  or  in  arrest  of 
judgment,  or  for  judgment  non  obstante  veredicto.  In 
other  cases  it  shall  be  sufficient  to  state  the  substance 
of  the  pleadings,  in  a  brief  form,  in  accordance  with 
the  example  given  in  the  Appendix,  but  so  as  to  be 
intelligible.     (Form  C.) 

See  post  Ord.  52. 

Evidence  not  44.  It  shall  not  be  nccessary  to  print  evidence  which 

Teleyanttoap-  ...  ,     i      ,     ,i 

peal,  not  to  be    does  Hot   Dear  upon  the  question  m  appeal,  but  the 
<;harge,'ifany,     books  must  alwavs  Contain  the  opinion  delivered  bv 

and  reasona  for  _  "^  ^  " 

judgment,  to  be  tlje  Judge  in  Term,  and  his  charge  in  case  of  a  trial  bv 

printed.  ,  ,  .  .  .  " 

a  jury,  and  his  note  of  judgment  in  case  of  a  trial  by 
himself. 


Exhibits  how  45-  Exliibits  uscd  at  the  trial  shall  not  be  printed 

nfar  to  be  printed,  jj^  ^^le  books,  unlcss  their  conteiits  are  material  to  the 
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question  in  appeal,  and  then  only  such  parts  as  are 
material ;  if  any  instrument  or  docament  be  unneces- 
sarily printed,  the  expense  thereof  shall  be  disallowed 
on  taxation. 

46-  AH  formal  matters,  such  as  copies  of  the  motion  Formal  proceed- 

j  T  T      1  •  1  .  1  .    •  ings  not  to  bp 

papers,   and  rules  discharging,  or  making   rules  1L^s^  printed  in 
absolute,  shall  be  omitted,   but  such  reference  shall  be 
made  to    them   including  the   dates  thereof,  as  may 
appear  necessary   for   giving   a  clear  and  intelligible 
statement  of  the  case. 

47-  No  costs  shall  be  taxed,  whether  between  party  costs  of  unneces- 
and   party,    or  between    attorney  and  client,  for  any  to  be  allowed, 
matter  appearing  in  the  appeal  books   which  was  not 
reasonably  necessary  to  raise  the  question  in  appeal. 

48-  The  appellant  shall,  at  least  six  days  before  the  Appeal  book  and 

.  Ill  notioe  of  setting 

Sittings  at  which  the  appeal  is  to  be  heard,  serve  the  down.to  be  served 

.  .  .  p      t       °^  respondent 

respondent  with  the  notice  of  the  setting  down  of  the  six  days  before 

*  ^  ,  °  sittings. 

appeal  and  with  a  copy  of  the  printed  appeal  book,  and 
of  the  grounds  and  reasons  of  his  appeal.     In  case  the  Respondent  may 
respondent  is  of  opinion  that  any  necessary  matter  has  matter  omitted, 
been  omitted,  he  may  at  any  time  before  the  hearing 
leave  with  the  Registrar  a  memorandum  briefly  refer- 
ring to  such  omitted  matter. 

49-  Service  of  all  necessary  notices  vaeij  be  made  Service  of  pro. 

ceedlngs,  bow  to 

either  upon  the  attorney,  or  upon  his  town  agent,  in  be  made, 
the  same  manner  as  if  the  suit  were  in  one  of  the  Su- 
perior Courts. 

50.  If  the   foregoing  Rules  are  not  complied  M'ith,  Non-compUame 

Ob  r  '  with  iJM(es,  effect 

the  appeal  shall  not  be  heard,  unless,  the  Court,  or  a  of. 
Judge,  shall,  on  application  made  upon  two  days'  notice 
to  the  respondent,  otherwise  order. 
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Costs  of  appeal.  Qj  The  costs  to  be  taxed,  and  allowed,  upon  appeals 
from  County  Courts,  shall  be  on  the  same  scale  as 
formerly  allowed  upon  appeals  to  the  Courts  of  Queen's 
Bench  or  Common  Pleas  :  And  a  sum  not  exceeding  in 
any  case  $2,  may  be  allowed  for  correspondence  during 
the  progress  of  the  appeal. 

It  would  seem  that  the  old  tariff  of  costs  of  the  Queen's  Bench  and 
Common  Pleas,  is  still  applicable  to  appeals  from  County  Courts,  and 
not  the  tariff  recently  prescribed  by  the  Supreme  Court.  Where  the 
appeal  is  from  the  Surrogate  Court,  the  costs  of  appeal  are  taxable 
according  to  the  tariff  of  the  Surrogate  Court :  Regan  v.  Waters,  10 
P.  R.  364. 

Appeal  books  to       62.  All  books,  as  well  in  Superior  Court,  as  County 

contain  dates  of  •ii  p      ^         _o 

proceedings,  &c.  Court  appeals,  shall  contain  the  date  of  the  first  pro- 
ceeding in  the  suit  cr  matter ;  and  the  dates  of  the 
filing  of  the  several  pleadings  shall  be  stated  at  the 
commencement  of  the  copy  or  summary  thereof.  In 
the  event  of  non-compliance  with  this  Rule,  such  books 
will  not  be  received  by  the  Registrar,  nor  will  the 
appeal  be  heard. 

SITTINGS,  VACATION,  COMPUTATION  OF  TIME,  &c. 
Sittings  of  Court      53-  There  shall  be  five  sittings  in  the  year  for  the 
of  Appeal.  hearing  of  arguments,  commencing  on  the  second  Tues- 

day in  January,  the  first  Tuesday  in  March,  the  second 
Tuesday  in  May,  the  first  Tuesday  in  September,  and 
the  second  Tuesday  in  November,  or  in  case  any  of 
these  days  shall  be  a  legal  holiday,  then  on  the  follow- 
ing day. 

Extra  sittings  54-  ^^  ^asc  of  sittings  at    any    other   time   being 

pointed.'*''"         deemed  necessary,  or  convenient,  for  the  despatch  of 

business,  due  notice  of  the  time  of  holdirg  the  same 

will  be  given. 

Ords.  55,  56  prescribed  the  duration  of  the  long  vacation,  and  the 
Christmas  vacation.  These  Orders  are  now  superseded  by  Bule  S.  C. 
532,  post. 
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57.  The  time  of  either  vacation  shall  not  be  reckoned  t™?  of  vacation 

,         _  not  to  be  reckon- 

m  the  computation  of  the  time  appointed,  or  allowed,  f ''S'"''"^'''' 
by  these  Orders,  for  any  act  or  proceeding,  except  in 
the  case  of  County  Court  appeals. 

Oo-  The  Court,  or  a  Judge,  shall  have  power  to  en-  Time  for  taking 
large  or  abridge  the  time  appointed  by  these  Orders  br°enfar°g?d,™f 
for   doing   any    act  or  taking  any    proceeding,  upon  ^  "  ^° ' 
special  application,  and  upon  such  terms  as  the  justice 
of  the  case  may  require. 

59.  In  all  cases  in  which  any  particular  number  of  fime,  how  com- 
days,  not  stated  to  be  clear  days,  is  prescribed  by  these 
Orders,  the  same  shall  be  reckoned  exclusively  of  the 
first  day,  and  inclusively  of  the  last  day,  unless  such 
day  shall  happen  to  fall  on  Sunday,  or  a  legal  holiday, 
or  non-juridical  day. 

This  Order  would  seem  to  be  superseded  by  Bides  S.  0.  456,  457. 

60-  In  all  cases  expressed  to  be  clear  days,  or  where 
the  term  "  at  least "  is  added,  both  days  shall  be 
excluded. 

61.  In  all  matters,  relating  to   services  of  notices,  Practice  of  court 

•    n  •  1     1    f        1  n  /-^     1  •         appealed  from,  to 

not  specially  provided  tor  by  these  Orders,  the  practice  be  followed  when 

''  -"^  not  varied  by 

of  the  Court  appealed  from  shall  be  followed.  these  Orrf«s. 

PAYMENT  OF  MONEY  INTO,  AND  OUT  OF,  COURT. 

Ord.  62-67,  related  to  the  payment  of  money  into,  and  out  of,   the  Ord.  62-67,  ob- 
Court  of  Appeal,  and  are  now  obsolete,  being  superseded  by  the  pro-  ^°'''^' 
visions  of  48  Vic.  i;.  13,  ss.  19,  20  (0.,)  which  are  as  follows  : 

3.  19.    "All  mortgages,  stocks,    funds,    securities,    and  all    estate  Funds  and  secu- 
therein,   and  all  moneys  and  effects  standing  in  the  name  of  the  of  Appeal,  vested 
Registrar  of  the  Court  of  Appeal  as  such  Registrar,   in  any  cause,   '"  Accountant 
matter,  or  proceeding,  now,  or  at  any  time  heretofore,  pending  in  the  Court, 
said  Court  of  Appeal  are  hereby  transferred  to,  and  vested  in,  the 
Accountant  of  the  Supreme  Court  of  Judicature  for  Ontario  as  such 
Accountant,  subject  to  the  trusts  which  respectively  attach  thereto  ; 
and  the  said  Registrar  and  one  of  the  Judges  of  the  said  Court  of 
Appeal  are  to  execute  all  cheques  or  documents  necessary  to  effect  a 
formal  transfer  thereof,   if  any  are  required ;  and  the  Registrar  is 

C  4 
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forthwith  to  deliver  to  the  said  Aocountant  all  books  of  account  and- 

documents  in  his  possesion  or  control  relating  to  the  moneys  and 

property  hereby  transferred  to  the  said  Accountant. " 

Moneys  are  to  a-  20.    "Subject   to   any   Mules   of  Court  to   be  made  under  The' 

outrf 'court of '*  Ontario  Judicature  Act,  1881,  all  moneys   required  to  be  paid  into, 

Appeal,  as  or  out  of,  the  said   Court  of  Appeal,   under   any   order,  judgment, 

ii'°ma  out  0^  the  statute,  rule  of  Court  or  otherwise,  shall  be  paid  in,  and  paid  out, 

Hijih  Court.  in  like  manner  as  moneys  are  paid  into,  and  out  of,  Court,  in  actions 

pending  in  the  High  Court. 

As  to  the  payment  of  money  into  Court  :  see  ante  vol.  1.,  pp.  183, 
184.  As  to  payment  of  money  out  of  Court :  see  lb.  p.  184,  Rules 
S.  0.  477,  478. 

67.  The  following  Order  shall  be  substituted  for 
Order  18  of  the  Orders  of  30th  March,  1878: 

[This  Order  is  printed  supra  as  Order  18.] 

/mendmentof  68.  The  following  IS  to  be  added  to  Order  14: — 
And  also  thirty  copies  for  the  purpose  of  being  delivered,, 
in  the  event  of  an  appeal  to  the  Supreme  Court  of 
Canada,  to  the  party  appealing  to  that  Court  for  use- 
upon  such  appeal. 

Such  additional  thirty  copies  are  not  required  to  be-- 
deposited  in  cases  of  appeals  from  County  Courts. 


FORM  A. 

Know  all  men  by  these  presents  that  we  (naming  all  the' 
obligors  with  their  places  of  residence  and  additions),  are 
jointly  and  severally  held  and  firmly  bound  unto  {naming  the- 
obligees  with  their  places  of  residence  and  additions),  in  the- 
penal  sum  of  dollars,  for  -which  payment,  well  and 

truly  to  be  made,  we  bind  cur.selves,-  and  each  of  us  by  him- 
self, our,  and  each  of  oiir  heirs,  executors,  and  administrators, 
respectively,  firmly  by  these  presents. 

Dated  this  day  of 

Whereas  (the  appellant)  complains  that,  in  the  giving  of  a 
certain  judgment  in  a  cei-tain  suit  in  Her  Majesty's  Court  oF 
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Queen's  Bench  {or  of  Chancery  or  Common  Pleas,  as  the  case 
may  be),  in  the  Province  of  Ontario,  between  (naming  the 
parties  to  the  cause)  manifest  error  liath  intervened,  where- 
fore {the  appellant)  desires  to  appeal  from  the  said  judgment 
to  the  Court  of  Appeal. 

N^ow  the  condition  of  this  obligation  is  such,  that  if  (t/ie 
appellant)  do  and  shall  effectually  prosecute  such  appeal,  and 
pay  such  costs  and  damages  as  shall  be  awarded,  in  case  the 
judgment  aforesaid  to  be  appealed  from  shall,  be  affirmed  or 
in  part  affirmed,  then  this  obligation  shall  be  void,  otherwise 
to  remain  in  full  force. 

Signed,  sealed  and  delivered,  in  the  presence  of 


FORM  B. 
In  the  {style  of  Court). 

A.  B..  Plaintiff,       ')  j^  g   p^  ^^ 

^"  I       make  oath  and  say,  that  I  am  a 

0.  D.,  Defendant,     j       resident  inhabitant  of  Ontario,  and 
am  a  householder  in,  {or  a  freeholder  in  ,)  and  that  I 

am  worth  the  sum  of  ,  {the  sum  mentioned  as  the 

penalty,  or  such  sum,  as  the  de2}07ient  is  bound  in),  over  and 
above  what  will  pay  all  my  debt  ;  and  I,  J.   H.,  of  , 

make  oath  and  say,  that  I  am  a  resident  inhabitant  of  Ontario, 
and  am  a  householder  in  {or  a  freeholder  in  ,) 

and  that  I  am  worth  the  sum  [as  in  the  former  case)  of 
over  and  above  what  will  pay  all  my  debts. 

The  above  named  deponents, 
E.  F.  &  J.  H.,  -were  sworn, 
&c.,  the  day  of 

18     ,  before  me. 

Commissioner,  (fee. 
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FOEM  C. 

Action  commenced  by  writ  dated  2nd  January,  1878, 
Declaration :     Filed  the  16th  January,  1878. 

1st  Count, — Trespass  to  goods. 

2nd     "     — Common  Counts. 
Pleas.     Filed  the  S4.th  January.  1878. 

To  1st  Count. 

1.  Not  guilty. 

2.  Not  possessed. 

3.  Leave  and  license. 

To  2nd  Count ;  Nunquam  indebitatus. 
{Replication  and  other  pleadiii,gs  to  he  in  a  similar  form  bid 
sufficiently  fidl  to  be  intelligible), 


FORM  D. 
TARIFF. 

Fees  to  Solicitor  or  Attorney,  as  betioeen party  and  party,  and 

also  as  between  Solicitor  and  Client. 
Instructions  for  demand  of  assignment  by  debtor,  or 
for  compulsory  liquidation,  or  for  petition,  where 
the  Statute  expressly  requires  a  petition,  or  for 
brief,  where  matter  is  required  to  be  argued  by 
counsel,  or  is  authorized  by  the  Judge  to  be  argued 

by  counsel,  or  proceedings  on  appeal |2  00 

Instructions  for  other  necessary  proceedings 1  OO 

Drawing  and  engrossing  petitions,  deeds,  affidavits, 
notices,  advertisements,  pleadings,  and  all  other 
necessary  documents  or  papers,  when  not  other- 
wise expressly  provided  for,  per  folio  of  100  words, 

or    under 0  20' 

Making  other  copies  when  required 0  10 

When  more  than  five  copies  are  required  of  any 
notice  or  other  paper,  live  only  to  be  charged  for, 
unless  the  notice  or  paper  is  printed,  and  in  that 
case  printer's  bills  to  be  allowed  in  lieu  of  copies). 
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Drawing  scliedule,list  or  notice  of  liabilities,  per  folio, 

when    number    of  creditors    does    not    exceed 

twenty 0  20 

When  the  number  of  creditors  therein  exceeds  twenty, 

then  for  every  folio  of  100  words  over  twenty ....      010 
Every  common  affidavit  of  service  of  papers,  including 

attendance     0  50 

Every  common  attendance /0  50 

Every  special  attendance  on  Judge,  or  before  assignee, 

or  at  meeting   of  creditors 2  00 

Eor  every  hour  after  the  first 1   00 

(To  be  increased  by  the  Judge  at  his  discretion). 
Eee  for  settling  special  composition  deed,  or  consent  to 

discharge 2  00 

Eee  on  writ  of  attachment  against  estate  and  effects  of 

insolvent,  including  attendance 2  00 

Fee  on  rule  of  Court,  or  special  order  of  Judge  (whether 

nisi  or  absolute) 1   00 

Fee  on  sub.  ad  test,  including  attendance ,.      1   00 

Fee  on  sub.  duces  tecum  including  attendance 125 

And  if  above  four  folios,  then  for  each  additional  folio, 

over  stich  four  folios , 0  10 

Fee  on  every  other  writ 1  00 

Every  necessary  letter 0  50 

€ost  of  preparing  claim  of  creditors,  and  procuring 

same  to  be  sworn  to,  and  allowed  at  meeting  of 

creditors,  in  ordinary  case,  where  no  dispute ....      100 
Preparing  for  publication,  advertisements  required  by 

the  Statute,  including  copies  and  all  attendances 

in  relation   thereto 2  00 

Preparing,    engrossing,   and   procuring   execution   of 

bonds  or  other  instruments  of  security 2  00 

Actual  travelling  expenses,  not  exceeding  in  any  case 

10  cents  per  mile,  actually  travelled 

Actual  disbursements  for  postages  and  other  necessary 

expenses   

Bill  of  costs  ;    engrossing,  including  copy  for  taxation 

per  folio    0  20 
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Copy  for  the  opposite  party 0  50 

Taxation  of  costs 1  00 

No  allowance  to  be  made  for  unnecessary  documents 
or  papers,  or  for  unnecessary  matter  in  necessary 
documents,  or  papers,  or  for  unnecessary  length  of 
proceedings  of  any  kind. 

COUNSEL. 

Fee  on  arguments,  examination.?,  and  advising  pro- 
ceedings, to  be  allowed  and  fixed  by  the  Judge  as  shall 
appear  to  him  proper  under  the  cii'cumstances  of  the 
case. 

FEES  TO  CLEEK. 

Every  writ,  or  rule,  or  order 0  50 

Filing  every  affidavit  or   proceeding 0  10 

Swearing   affidavit 0  20 

Copies  of  all  proceedings  of  which  copy  bespoken  or 

required,  per  folio  100  words 0  10 

Every  certificate 0  50 

Taxing  costs 0  80 

Fee   for  keeping  record  of  proceedings  in  each  case  1   00 

Any   search 1  OO 

A  general    search  relating  to  one  insolvency,  or  the 

insolvercy  of  one  person  orfii'm 0  50 

For  every  hearing  in  any  case  on  applications  for  dis- 
charge, contestations  or  other  special  hearings, 
where  the  attendance   of   the    Clerk   is    deemed 

necessary  by  the  Judge,  per  hour 0  50 

SHERIFF. 
Same  as  on  corresponding  proceedings  in  Superior  Courts. 

WITNESSES. 
Same  as  in  Superior  Courts. 


General  Oeders  C.  A.— So.  777 

In  case  of  any  proceedings  not  ijrovided  for  by  this  tariff, 
the  charges  to  be  the  same  as  for  like  proceedings,  according 
to  the  tariffs  of  the  Superior  Courts. 

Thomas  Moss,  C.  J. 
Geo.  W.  Burton,  J. 
C.  S.  Patterson,  J. 
Jos.  C.  Morrison,  J. 


APPEALS  TO  HER  MAJESTY  IN  PRIVY 
COUNCIL. 

(Orders  of  8th  September,  187 1.) 

35.  That  the  security  to  be  given  in  cases  of  appeal  Security  to  be 

__         ,r    •      J  ■        xi   •  r~>  -1        T      11    1  given  on  appeals 

to  Her  Majesty  m  rrivy  Uouncu,  shall  be  personal,  to  PriYy  council 
and  by  bond  to  the  respondent  or  respondents,  such 
bond  to  be  executed  by  the  appellant  or  appellants, 
or  one  or  more  of  them,  and  by  two  sufficient  sureties, 
(except  in  special  cases,  as  mentioned  in  the  foregoing 
Rule,  number  three,  \_No.  Jf.  of  present  Orders^)  in  the 
penal  sum  of  two  thousand  dollars,  the  condition  of 
which  bond  shall  be  to  the  effect  that  the  appellant 
or  appellants  shall  and  will  effectually  prosecute  his 
and  their  appeal,  and  pay  such  costs  and  damages 
as  shall  be  awarded  in  case  the  judgment  or  decree 
appealed  from  shall  be  affirmed,  or  in  part  affirmed  • 
and  in  cases  from  Chancery,  application  to  the  Court 
of  Appeal  to  stay  proceedings  shall  be  by  motion  and 
notice,  which  motion,  if  granted,  shall  be  upon  terms 
as  to  security,  under  the  sixteenth  section  of  the  afore- 
said statute,  chapter  thirteen,  or  otherwise,  as  the 
circumstances  or  nature  of  the  case  may  require. 


778 
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Form  of  appeal 
bond. 


Affidavit  of  jus- 
tification re- 
quired from 
obligors. 


36-  That  the  bond  referred  to  in  the  foregoing 
Rule,  number  twenty-nine,  shall  be  in  the  following 
form : — 

Know  all  men  by  these  presents,  that  we  (naming  all  the  obligors, 
with  their  places  of  residence  and  additions),  are  jointly  and  severally 
held  and  firmly  bound  iinto  {naming  the  obligees,  with  their  -places  of 
residence  and  additions),  in  the  penal  sum  of  two  thousand  dollars, 
for  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
and  each  of  us  by  himself,  our,  and  each  of  our  heirs,  executors,  and 
administrators,  respectively,  firmly  by  these  presents. 

Witness  our  hands  and  seals  respectively,  the  day  of 

in  the  year  of  our  Lord,  18 

Whereas  (the  appellant)  alleges,  that  in  the  giving  of  judgment  in 
a  certain  suit  in  Her  Majesty's  Court  of  Appeal,  in  Ontario,  between 
(the  respondent)  and  (the  appellant),  manifest  error  hath  intervened, 
wherefore  (the  appellant)  desires  to  appeal  from  the  said  judgment 
to  Her  Majesty,  in  Her  Majesty's  Privy  Council. 

Now  the  condition  of  this  obligation  is  such,  that  if  (the  appellant) 
do  and  shall  effectually  prosecute  such  appeal,  or  pay  such  costs  and 
damages  as  shall  be  awarded,  in  case  the  judgment  aforesaid  to  be 
appealed  against  shall  be  affirmed,  or  in  part  affirmed,  then  this 
obligation  shall  be  void,  otherwise  shall  remain  in  full  force. 

37-  That  in  every  case  of  appeal  to  Her  Majesty  in 
Council,  the  obligors,  parties  to  any  bond  as  sureties, 
shall  justify  their  sufficiency  by  affidavit  in  the  manner 
and  to  the  same  effect  as  is  required  by  .the  foregoing 
Rule  number  eight.     [No.  6  of  present  Orders.'] 
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ORDERS  OF  THE  PRIVY  COUNCIL 


PASSED 


AT   THE   COURT   AT  BUCKINGHAM  PALACE, 
THE  13th  of  JUNE,  1858. 


Present  : 
The  Queen's  Most  Excellent  Majesty, 
His  Royal  Highness  Prince  Albert. 
Lord  President,  Earl  of  Aberdeen, 

Lord  Steward,  Earl  of  Clarendon, 

Duke  of  Newcastle,  Viscount  Palmerston, 

Duke  of  Wellington,  Mr.  Herbert, 

Lord  Chamberlain,  Sir  James  Graham,  Bt. 


Whereas,  there  was  this  day  read  at  the  Board  a 
report  from  the  Right  Honourable  the  Lords  of  the 
Judicial  Committee  of  the  Privy  Council,  dated  the 
30th  May  last  past,  humbly  setting  forth  that  the 
Lords  of  the  Judicial  Committee  have  taken  into  con- 
sideration the  practice  of  the  Committee  with  a  view 
to  greater  economy,  despatch,  and  efficiency  in  the 
appellate  jurisdiction  of  Her  Majesty  in  Council,  and 
that  their  Lordships  have  agreed  humbly  to  report  to 
Her  Majesty  that  it  is  expedient  that  certain  changes 
should  be  made  in  the  existing  practice  in  appeals,  and 
recommending  that  certain  Rules  and  Regulations 
therein  set  forth  should  henceforth  be  observed, 
■obeyed,  and  carried  into  execution,  provided  Her 
Majesty  is  pleased  to  approve  the  same  : 
37 
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Her  Majesty,  having  taken  the  said  Report  into  con- 
sideration, was  pleased,  by  and  with  the  advice  of  Her 
Privy  Council,  to  approve  thereof,  and  of  the  Rules 
and  Regulations  set  forth  therein,  in  the  words  follow- 
ing, videlicet : — 

Appellant,  when      J.  That.auv  foriiierusage  or  practice  of  Her  Maiesty's 

successful,  may  —  '       .-  o  i  j        ^ 

recover  costs  of  Privy  Council  notwithstanding,  an  appellant  who  shall 
succeed  in  obtaining  a  reversal,  or  material  alteration, 
of  any  judgment,  decree,  or  order,  appealed  from,  shall 
be  entitled  to  recover  the  costs  of  the  appeal  from  the 
Respondent,  except  in  cases  in  which  the  Lords  of  the 
Judicial  Committee  may  think  otherwise  to  direct. 

Transcripts  to  be      jj.  That  the  Registrar  or  other  proper  officer  having 

sent  to  the  Regis-  o  r      I  o 

a)un°cu'''°  ■^'"^  the  custody  of  the. records  in  any  Court,  or  special  juris- 
diction from  which  an  appeal  is  brought  to  Her  Majesty 
in  Council,  be  directed  to  send  by  post  with  all  possible 
despatch,  one  certified  copy  of  the  transcript  record 
in  each  cause  to  the  Registrar  of  Her  Majesty's  Privy 
Council,  Whitehall ;  and  that  all  such  transcripts  be 
registered  in  the  Privy  Council  office,  with  the  date  of 
their  arrival,  the  names  of  the  parties,  and  the  date  of 
the  sentence  appealed  from ;  and  that  such  transcript 
be  accompanied  by  a  correct  and  complete  index  of  all 
the  papers,  documents  and  exhibits  in  the  cause  ;  and 
that  the  Registrar  of  the  Court  appealed  from,  or  other 
proper  officer  of  such  Court,  be  directed  to  omit  from 
such  transcript  all  merely  formal  documents,  provided 
such  omission  be  stated  and  certified  in  the  said  index 
of  papers ;  and  that  special  care  be  taken  not  to  allow 
any  document  to  be  set  forth  more  than  once  in  such 
transcript ;  and  that  no  other  certified  copies  of  the 
record  be  transmitted  to  agents  in  England  by  or  on 
behalf  of  the  parties  in  the  suit ;  and  that  the  fees  and 
expenses  incurred  and  paid  for  the  preparation  of  such 
transcript  be  stated  and  certified  upon  it  by  the  Regis- 
trar, or  other  officer,  preparing  the  same. 
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III.  That  where  the  record  of  proceedings  or  evi-  Transcripts  may 

.  ■*■  *^  be  printed 

dence  in  the  cause  appealed  has  been  printed  or  partly  abroad 
printed  abroad,  the  Registi\ar  or  other  proper  officer  of 
the  Court  from  which  the  appeal  is  brought  shall  be 
bound  to  send  home  the  same  in  a  printed  form,  either 
wholly  or  so  far  as  the  same  may  have  been  printed, 
and  that  he  do  certify  the  same  to  be  correct,  on  two 
copies,  by  signing  his  name  on  every  printed  sheet,  and 
by  affixing  the  seal,  if  any,  of  the  Court  appealed  from 
to  these  copies,  with  the  sanction  of  the  Court. 

And  that  in  all  cases  in  which  the  parties  in  appeals 
shall  think  fit  to  have  the  proceedings  printed  abroad, 
they  shall  be  at  liberty  to  do  so,  provided  they  cause 
fifty  copies  of  the  same  to  be  printed  in  folio,  and 
transmitted,  at  their  expense,  to  the  Registrar  of  the 
Privy  Council,  two  of  which  printed  copies  shall  be 
certified  as  above  by  the  officers  of  the  Court  appealed 
from  ;  and  in  this  case  no  further  expense  for  copying 
or  printing  the  record  will  be  incurred  or  allowed  in 
England. 

IV.  That  on  the  arrival  of  a  written  transcript  of  written  tran- 
appeal   as  the   Privy   Council   office,   Whitehall,    the  priiftedbyHer 
appellant  or  the  agent  of  the  appellant  prosecuting  the  '  ^•"^''  5'^p"°  " 
same  shall  be  at  liberty  to  call  on  the  Registrar  of  the 

Privy  Council  to  cause  it,  or  such  part  thereof  as  maj' 
be  necessary  for  the  hearing  of  the  case,  and  likewise 
all  such  parts  thereof  as  the  respondent  or  his  agent 
may  require  to  be  printed  by  Her  Majesty's  Printer, 
or  by  any  other  printer  on  the  same  terms,  the  appel- 
lant or  his  agent  engaging  to  pay  the  cost  of  preparing 
a  copy  for  the  printer  at  a  rate  not  exceeding  one 
shilling  per  brief  sheet,  and  likewise  the  cost  of  pre- 
paring such  record  or  appendix,  and  that  one  hundred 
copies  of  the  same  he  struck  off",  whereof  thirty  copies 
are  to  be  delivered  to  the  agents  on  each  side,  and 
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forty  kept  for  the  use  of  the  Judicial  Committee  ;  and 
that  no  other  fees  for  solicitors'  copies  of  the  tran- 
script, or  for  drawing  the  joint  appendix,  be  henceforth 
allowed,  the  solicitors  on  both  sides  being  allowed  to 
have  access  to  the  original  papers  at  the  Council  office, 
and  to  extract  or  cause  to  be  extracted  and  copied  such 
parts  thereof  as  are  necessary  for  the  preparation  of  the 
petition  of  appeal,  at  the  stationer's  charge  not  exceed- 
ing one  shilling  per  sheet. 

Transcripts  to  be      V.  That  a  Certain  time  be  fixed  within  which  it 

printed  witllin  a 

certain  time.  shall  be  the  duty  of  the  appellant  or  his  agent  to 
make  such  application  for  the  printing  of  the  tran- 
script, and  that  such  time  be  within  the  space  of  six 
calendar  months  from  the  arrival  of  the  transcript 
and  registration  thereof  in  all  matters  brought  by 
appeal  from  Her  Majesty's  Colonies  and  plantations 
east  of  the  Cape  of  Good  Hope,  or  from  the  territories 
of  the  East  India  Company,  and  within  the  space  of 
three  months  in  all  matters  brought  b}^  appeal  from 
any  other  part  of  Her  Majesty's  Dominions  abroad; 
and  that  in  default  of  the  appellant  or  his  agent  taking 
effectual  steps  for  the  prosecution  of  the  appeal  within 
such  time  or  times  respectively,  the  appeal  shall  stand 
dismissed  without  further  order,  and  that  a  report  of 
the  same  be  made  to  the  Judicial  Committe  by  the 
Registrar  of  the  Privj'  Council  at  their  Lordships'  next 
sitting. 

Appeals  may  be      VI-  That  whcrcvcr  it  shall  be  found  that  the  decision 

heard  in  the  form      <.  ,,  i    •     ^•^      t        ,       ,  i       •       ^ 

of  a  special  ca.=ie.  01  a  matter  on  appeal  is  likely  to  turn  exclusively  on 
a  question  of  law,  the  agents  of  the  parties,  with  the 
sanction  of  the  Registrar  of  the  Privy  Council,  may 
submit  such  question  of  law  to  the  Lords  of  the  Judicial 
Committee  in  the  form  of  a  special  case,  and  print  such 
parts  onl}'  of  the  transcript  as  may  be  necessary  for 
the  discussion  of  the    same ;    provided   that    nothing 


Orders  of  the  Privy  Council— 6.  783 

herein  contained,  shall  in  any  way  bar  or  prevent  the 
Lords  of  the  Judicial  Committee  from  ordering  the  full 
discussion  of  the  whole  case,  if  they  shall  so  think  fit ; 
and  that  in  order  to  promote  such  arrangements  and 
simplitication  of  the  matter  in  dispute,  the  Registrar  of 
the  Privy  Council  may  call  the  agents  of  the  parties 
before  him,  and  having  heard  them  and  examined  the 
transcript,  may  report  to  the  Committee  as  to  the 
nature  of  the  proceedings. 

And  Her  Majesty  is  further  pleased  to  order,  and  it 
is  hereby  ordered,  that  the  foregoing  Rules  and  Regula- 
tions be  punctually  observed,  obeyed,  and  carried  into 
execution,  in  all  appeals  or  petitions,  and  complaints  in 
the  nature  of  appeals,  brought  to  Her  Majesty  or  to 
Her  heirs  or  successors,  in  Council  from  Her  Majesty's 
Colonies  and  plantations  abroad,  and  from  the  Channel 
Islands,  or  the  Isle  of  Man,  and  from  the  territories  of 
the  East  India  Company,  whether  the  same  be  from 
,  Courts  of  Justice,  or  from  special  jurisdictions,  other 
than  appeals  from  Her  Majesty's  Courts  of  Vice- 
Admiralty,  to  which  the  said  Rules  are  not  to  be 
applied. 

Whereof  the  Judges  and  Officers  of  Her  Majesty's 
Courts  of  Justice  abroad,  and  the  Judges  and  officers 
of  the  Superior  Courts  of  the  East  India  Company,  and 
all  other  persons  whom  it  may  concern,  are  to  take 
notice  and  govern  themselves  accordingly. 

W.  L.  Bathurst. 


784  Oedeks  of  the  Privy  Council. 

AT  THE  COURT  AT  BUCKINGHAM  PALACE, 
THE  31st  day  OF  MARCH,  1855. 


Present : 
The  Queen's  Most  Excellent  Majesty  in  Council. 


Judicial  Com-      Whereas  doubts  have  arisen  with  reference  to  the 

mittee  may  relax  -r     ■,..■,   ^  ■    ,  c,i       -n-  /-i  m 

Rules.  power  of  the  Judicial  Committee  oi  the  Privy  Council 

to  suspend  or  relax,  under  certain  special  circum- 
stances, the  regulations  in  appeal  causes  established 
by  Her  Majesty's  Order  in  Council  of  the  13th  June, 
1853 :  Her  Majesty  by  and  with  the  advice  of  Her 
Privy  Council,  is  pleased  to  order,  and  it  is  hereby 
ordered,  that  in  appeal  cases  in  which  a  petition  of 
appeal  to  Her  Majesty  shall  have  been  lodged,  and 
referred  by  Her  Majesty  to  the  Judicial  Committee, 
the  said  regulations  shall  be  subject  to  any  oi'der  or 
direction  which,  in  the  opinion  of  the  Lords  of  the 
Judicial  Committee,  the  justice  of  any  particular  case 
may  seem  to  require. 

C.  C.  Greville. 
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APPENDIX 


COKTAINl»fG  THE 

RULES  OF  THE  HIGH  COURT  OF  JUSTICE, 

AS'D  THE 

ADDITIONAL  RULES  OF  THE  SUPREME  COURT 
OF  JUDICATURE  FOR  ONTARIO, 

PASSED  SINCE  THE  2IST  AUGUST,  IS8I, 

AND    THE 

TARIFFS   OF   COSTS 

OF  THE 

HIGH  COURT  OF  JUSTICE, 

AND 

THE  COUNTY  COURTS. 


RULES  OF  THE  HIGH  COURT  OF  JUSTICE. 

(Passed  22nd  August,  1881). 

I. — It  is  ordered  by  the  Judges  of  the  High  Court  WceWy  sittings 
that  one  of  the  Judges  of  the  Queen's  Bench  Division,  inQ.s.&c.  p. 
or  of  the  Common  Pleas  Division,  shall  sit  in  open 
Court,  in  Osgoode  Hall,  every  week,  excepting  during 
the  long  vacation,  and  except  during  the  period  from 
the  24th  day  of  December  to  the  6th  day  of  January, 
both  days  inclusive,  for  the  purpose  of  disposing  of  all 
Court  business  in  the  said  Divisions  which  may  be 
transacted  by  a  single  Judge. 

II. — Such  sittings  shall  be  held  on  Tuesday  and 
Friday  of  each  week,  and  on  such  other  daj's  as  the 
Judge  holding  such  sittings  may  direct. 
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rfj^dgelnCoMi;      III.— One  of  the  Judges  of  the  Chancery  Division 
in  chy.  Division,  ^f  ^j^g  g^j^j   jjjgj^   Qp^rt  shall  sit  in  open  Court,  in 

Osgoode  Hall,  every  week,  except  during  the  long 
vacation,  and  except  during  the  period  from  the  24ith 
day  of  December  to  the  .6th  day  of  January,  both  in- 
clusive, for  the  purpose  of  disposing  of  all  business  of 
the  said  Division  which  may  be  transacted  by  a  single 
Judge. 

Order  of  business  jy, — The  business  before  the  said  Judge  shall  be 
taken,  as  nearly  as  may  be  provided,  by  the  General 
Orders  of  the  (Jourt  of  Chancery. 


Demurrers  and 
special  cases  to 


V. — Demurrers  and  special  cases  shall  be  set  down 
notke  gh™!  '"'*  to  be  heard,  and  notice  thereof  given  to  the  opposite 
party,  six  days  before  the  day  on  which  they  are  to  be 
heard. 

Copyofdemurrer      VJ. — A  copv  of  the  dcmurrcr  book,  or  of  the  special 

book  or  case  to  ^  *^  '  sr 

be  left  for  Judge,  case,  shall  be  left  with  the  Registrar  of  the  Division  in 
which  the  action  is  pending,  for  the  use  of  the  Judge 
before  whom  such  demurrer,  or  special  case,  is  to  be 
heard,  two  days  before  the  day  appointed  for  the 
hearing-. 

Rules  and  orders      VII. — All  rules,  or  ordcrs  nisi,  directed  to  be  issued 

msi  to  be  four 

day  rules.  \,y  ^^g  Judge  sliall  be  four-day  rules,  and   shall  be  set 

down  to  be  heard  at  the  first  sittings  of  the  Judge  in 
open  Court,  for  argument,  after  the  same  are  returnable 
unless  otherwise  ordered  by  the  said  Judge. 

t^te's^ateSln"  VIII.— The  proceedings  before  a  Judge  sitting  as 
irdm.^"'"""^  aforesaid  shall  show  on  their  face,  in  any  judgment, 
decree,  rule,  or  ordei',  to  be  given,  or  made,  that  the 
business  was  carried  on  before  a  single  Judge,  as 
follows  : — "  In  the  High  Court  of  Justice  for  Ontario. 
Before  the  Hon.  Mr.  Justice [natning  the  Judge.] 
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IX.  It  is  ordered  that  the  Divisional  Courts  of  the  sittings  of  DWi- 

TT-    i/~H  T  mil  i*TT  sional  Courts  on. 

High  (Jourt  do  meet  on  Tuesday  the  twenty-third  day  zsrci  Aug.,  issi. 
o£  August,  instant  at  1 1  o'clock  a.m. 

25th  August,  1881. 

X.  All    mortgages,    stocks,   funds,    annuities,    and  Mortgages, 

°    °      '  '  '  '  stocks,  &o.,Teateai 

securities,  and  all  interest  and  estate  therein,  and  all  inA<=™u°t™t°f 

'  Supreme  Court. 

moneys  and  effects  standing  in  the  name  of  the  Ac- 
countant of  the  Court  of  Chancery,  or  the  Referee  in 
Chambers,  or  any  other  officer  named  by  the  Court  of 
Chancery,  or  in  the  name  of  the  Clerk  of  the  Crown 
and  Pleas  of  the  Court  of  Queen's  Bench,  or  the  Clerk 
of  the  Crown  and  Pleas  of  the  Common  Plea.o,  on  the 
twenty-first  day  of  August,  A.D.,  1881,  be,  and  the 
same  are  hereby  transferred  to,  and  vested  in,  the 
Accountant  of  the  Supreme  Court  as  such  Accountant^ 
subject  to  the  same  trusts  as  respectively  attached 
thereto.  And  the  same  officers  are  to  execute  all 
necessary  cheques,  or  documents,  to  effect  a  formal 
transfer  thereof. 


ADDITIONAL  RITLES  OF  THE  SUPREME  COURT 
OF  JUDICATURE  FOR  ONTARIO. 

25t.li  August,  18S1. 

495.  These  Rules  may  be  cited  as  the  Rules  of  the  Buiea,  how  cuea. 
Supreme  Court  of  Ontario  1881,  or  each  separate  Rule 

may  be  cited  as  if  it  had  been  one  of  the  Rules  of  the 
Supreme  Court  and  had  been  numbered  by  the  num- 
ber of  the  Rule  mentioned  in  the  margin. 

496.  In  Rule  45,  sub-section  {d)  the  word  "Act"  is  Euie45  s-s.((i> 
hereby  substituted  for  the  word  "  action  "  in  the  first  " 

line  thereof. 
38 
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Rule  74  8-s.  (a) 
amended. 


497.  In  Rule  74,  sub-section  (a)  the  word  "  satis- 
fied "  is  hereby  substituted  for  the  word  "  notified  "  in 
the  third  line  thereof. 


amended ''°'  '"^  ^^^  ^^  ^^^^  ^^^  sub-section  (a)  the  word  "  pro- 
duced "  is  hereby  substituted  for  the  word  "prove"  in 
the  third  line  thereof. 


Rule  352  s-8  (b) 
amended. 


499-  In  Rule  352,  sub-section  (6)  the  word  "periods  " 
is  hereby  substituted  for  the  word  "period"  in  the 
fourth  line  of  the  said  sub-section. 


Eule  376 
amended. 


500.  In  Rule  376  the  word  "  proceeding  "  is  substi- 
tuted for  the  word  "  proceedings "  in  the  fourth  line 
thereof. 


Rule  100 
amended. 


501-  Rule  100  is  hereby  amended  by  inserting  after 
the  word  summons  in  the  fourth  line  thereof  the  words 
"  or  on  notice  as  the  case  requires." 


Rule  78  amended. 


502.  Rule  78  is  amended  by  adding  after  the  word 
"behalf"  in  the  last  line  the  words  "in  which  the 
reference  when  required  by  the  practice,  shall  be  to 
the  Master,  or  Local  Master." 


No  fee  for  seal 
when  impressed 
on  documents 
not  formerly  re- 
quiring to  be 


5th.  September,  1881. 

503.  Where  a  seal  is  under  the  57th  section  of  the 
Judicature  Act,  impressed  on  any  document  which 
before  the  passing  of  the  said  Act  did  not  require  to 
be  sealed,  the  fee  of  fifty  cents  mentioned  in  the  53rd 
section  of  "The  Superior  Courts  of  Law  Act,"  R.  S.  0. 
ch.  39,  shall  not  be  payable  on  such  document. 


3rd  January,  1882. 
Orders  dispensing      504.  Copies  of  ordcrs   dispensing  with  payment  of 

with  payment  .  z-n  a  o  r    J 

into  Court,  to  be  moucy  mto  Court  are,  in  all  cases,  to  be  left  with  the 

left  with  ^ 

Accountant.        Accouutaut  forthwith,  after  entry  thereof. 
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The  copy  must  be  properly  authenticated  by  the  proper  officer. 
When  an  order  is  made  dispensing  with  payment  into  Court,  the 
order  should  direct  how  the  fund  of  which  payment  is  dispensed  with, 
is  to  be  debited. 

505.  Where  infants  are  concerned,  no  order  dispens-  Guardian  to  be 

.  ,  I      n  ■  ^  ,  ■,      notified  before 

jng  with  payment  oi  money  into  Court  is  to  be  made  <"der  msdedis- 

.,,         11'  pensingwlth 

Without  notice  to  the  guardian  ad  litem  of  the  infants,  payment  into 

^  Court  of  money 

-y     .       .  .  in  whicb  infants 

JNotice  IS  required  to  be  given  to,  or  the  consent  produced  of,  all  are  interested. 

parties  entitled  to  share  in  the  fund  of  which  payment  into  Court  is 

sought  to   be  dispensed  with.      The  direction  to  pay  money   into 

Court  is  made  for  the  protection  of  the  suitor,  and  it  was  formerly 

not  usual  to  dispense  with  the  payment  into  Court  merely  on  the 

consent  of  the  solicitors. 

606.  No  conveyance  of  the  lands  of  infants  is  to  be  conveyances  of 

lofantB' lands — 

settled,  until  evidence  is  produced  to  the  officer  settling  ^idence  tj  be 

■*■  o  produced  to 

the  same  of  the  purchase  money  having  been  paid  into  offl^r  settunK. 
Court,  or  of  the  payment  thereof  into  Court  having 
been  dispensed  with;  and  in  cases  where  there  is  to  be 
a  mortgage  for  part  of  the  purchase  money,  until  evi- 
dence is  given  to  the  said  officer  of  such  mortgage 
having  been  registered  and  deposited  with  the  Account- 
ant. 

The  proper  evidence  of  the  payment  of  money  into  Court,  or  of 
the  deposit  of  a  mortgage  with  the  Accountant,  is  the  production  of 
the  certificate  of  the  Accountant,  or  of  the  chief  clerk  in  his  office, 
certifying  the  fact. 

507,  It  shall  be  the  duty  of  the  Official  Guardian  to  omdai  Guardian 
see  that  moneys  payable  on  mortgages  held  by  the  of  mortgages  in 
Accountant,  in    which    persons    for    whom    the    said  of  parties  for 

r^  T         t  1  •  1  1*1     ^^ora  he  has 

(jruardian  has  acted  are  interested,  are  promptly  paid,  acted  are 

•,1  ,  T  .  \  ^     ■'  '   invested. 

and  that  the  mortgaged  premises  are  kept  properlyi 
insured,  and  that  the  taxes  thereon  are  duly  paid. 

28th  January,  1882. 

Rule  508-  — Related  to  Judgments  entered  by  local  officers,  and  Rule  608 
yras  rescinded  by  Rule  S.  C.  517,  post.  rescinded. 
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Entry  of  ordei-s        gQQ    j^n   ordeps   issued    by   a    local    officer   which 

by  locjtl  omcers.  «^w  j 

require  to  be  entered,  shall  be  entered  at  the  office   of 
such  local  officer  only.     (See  Rule  S.  C.  4<18.) 

Appeal  to  Divi-  510-  In  vicw  of  the  state  of  business  in  the  several 
from  decisioD  of  Courts,  and  of  doubts  that  have  arisen  upon  the  con- 
cases  allowed,  struction  of  Rules  31 6  and  317,  it  is  ordered  that  where, 
at,  or  after,  the  trial  of  an  action  by  a  jury,  the  Judge 
has  directed  that  any  judgment  be  entered,  any  party 
may,  without  any  leave  reserved,  apply  to  set  aside 
such  judgment  and  to  enter  any  other  judgment, 
on  the  ground  that  the  judgment  directed  to  be  entered 
is  wrong  b}''  reason  of  the  Judge  having  caused  the 
finding  to  be  wrongly  entered,  with  reference  to  the 
finding  of  the  jury  upon  the  question,  or  questions, 
submitted  to  them.  Where  at,  or  after,  the  trial  of  an 
action  before  a  Judge,  the  Judge  has  directed  that  any 
judgment  be  entered,  any  party  may,  without  any 
leave  reserved,  apply  to  set  aside  such  judgment,  and 
to  enter  any  other  judgment,  upon  the  ground  that  the 
judgment  so  directed  is  wrong,  and  such  application 
may  in  either  of  the  above  cases  be  to  a  Divisional 
Court  of  the  High  Court,  or  to  the  Court  of  Appeal, 
Eui™  316, 31-      and  this  Rule  is  to  be  substituted  for  Rules  316  and  317. 

resoiixled. 

This  order  was  passed  in  consequence  of  the  decision  in  Trude  v. 
Phcenix,  29  Gr.  426;  18  C.  L.  J.  64,  where  it  was  held  that  there  was- 
no  appeal  to  a  Divisional  Court  from  the  judgment  of  a  Judge  given 
at  the  trial  of  anaction,  except  where  the  Judge  had  found  certain 
facts,  and  the  appellant  admitted  the  correctness  of  the  finding  of  the 
facts,  but  merely  disputed  the  correctness  of  the  judgment  pro- 
nounced thereon.  Under  the  present  Bide  an  appeal  to  the  Divisional 
Court  may  be  had  from  any  decision  of  a  single  Judge  pronounced  at 
a  trial ;  but  not  when  sitting  otherwise  in  Court :  Re  Galerno,  46 
U.  C.  Q.  B.  379 ;  Wansley  v.  Smallwood,  10  P.  R.  233.  An  ajipeal 
to  a  Divisional  Court  from  a  judge  sitting  in  Chambers  may  be  had 
under  Rule  S.  C.  471,  but  see  Holmested's  Manual,  Pr.  7. 

cnst.1  in  actions        511.  In  every  case  in  which   iudgment  is  entered 

jtrima  faeie  *^  .j        o 

within  the  juris-  without  trial,  Or  the  decision  of  a  Court  or  Judge,  or 

diction  of  interior  '  a    ' 
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order  as  to  the  costs,  and  where  the  amount  of  iudg-  courts  when 

■^        ^     judgment  (Ail- 
ment, primd  facie,  appears  to  be  within  the  jurisdiction  tered  without 

of  an  inferior  Court,  the  taxing  officer  shall  not  tax  f^d. 

full  costs  of  the  High  Court,  without  proof  on  affidavit 

to  his  satisfaction  that  the  suit  was  propei'ly  instituted 

therein;  and  if  properly  within  the  j urisdiction  of  the 

County,  or  Division  Courts,  then  the  taxation  shall  be 

on  the  scale  of  fees  in  such  Courts,  subject  to  revision 

as  in  other  cases. 

As  to  actions  within  the  former  jurisdiction  of  the  County  Courts  see 
Rule  S.  0.515  post.  Where  the  cause  of  action  is  within  the  jurisdiction 
of  a  Division  Court,  only  Division  Court  costs  can  be  allowed,  and  the 
defendant  is  entitled  to  set  off  his  High  Court  costs  :  White  v.  Belfry, 
10  P.  R.  64. 

512.  In  case  of  trial  by  jury,  and  the  Judge  or  Court  ^^l^^^^^^t 
makes  no  order  respecting  the  costs,  under  Rule  428,  '>yj"''i'- 

the  taxation  of  costs  shall  be  under  such  scale  of  allow- 
ance only,  as  would  have  been  applicable  before  the 
passing  of  the  Judicature  Act ;  and  the  event  shall  in 
such  case  be  to  recover  costs  according  to  such  scale, 
subject  to  such  rights  of  set  off  as  to  costs,  as  apply 
under  the  Common  Law  Procedure  Act. 

Under  Rule  S.  C.  428  in  all  oases  tried  by  a  jury  the  costs  are  "  to 
follow  the  event  "  unless  the  Judge  otherwise  orders.  Under  this  Rale 
•ilthough  the  Judge  may  not  have  deprived  the  plaintiff  of  costs, 
lie  will  only  be  entitled  to  recover  costs  on  the  scale  applicable  be- 
fore the  passing  of  The  Judicature  Act,  and  that  subject  to  the 
defendant's  rights  to  set  off  his  costs  :  seeC.  L.  P.  Act,  (R.  S.  0.  c. 
50)  ss.  345,  348. 

513.  Discovery  may  be  obtained  by  either  party  Disbovery,  time 
under  Rule  222  after  the  defence  is  delivered,  and  by  the  ^°'^  "^  '"''"'^' 
plaintiff,  after  the  time  for  delivering  the  defence  has 
expired. 

Rule,  S.  C.  222,  is  as  follows  :  "  Any  party  may,  after  the  close 
of  the  pleadings,  (or  when  the  application  is  on  behalf  of  a  plaintiff, 
after  the  time  for  delivering  the  defence  of  any  party  to  the 
.action  has  expired)  obtain  an  order  of  course  upon  prcecipe,  direct- 
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ing  the  adverse  party,  within  ten  days  after  the  service  thereof,  to 
make  discovery  on  oath  of  the  documents  which  are,  or  have  been, 
in  his  possession  or  power,  relating  to  any  matters  in  question  in  the 
action,  and  to  produce  and  deposit  the  same  with  the  proper  officer, 
for  the  usual  purposes,  and  such  party  shall  make  discovery,  and 
produce  and  deposit  the  documents  accordingly,  without  further 
notice. 

Buie  462  applied      514.  Rule  462  shall  apply  to  all  Rules  relating  to 

to  M  Rules  le-  .  ^  ^  •' 

lating  to  time.       time. 

Side  S.  C.  462  is  as  follows  :  "A  Court  or  a  Judge  shall  have 
power  to  enlarge,  or  abridge,  the  time  appointed  by  these  Rules,  or 
fixed  by  any  order  enlarging  time,  for  doing  any  act,  or  taking  any 
proceeding,  upon  such  terms  (if  any)  as  the  justice  of  the  case  may 
require ;  and  any  such  enlargement  may  be  ordered,  although  the 
application  for  the  same  is  not  made  until  after  the  expiration  of  the 
time  appointed,  or  allowed." 


Costs  in  actions 
within  former 
equity  jurisdic- 
tion of  County 
Courts,  how  to 
be  taxed. 


515.  In  all  actions  which  (before  the  passing  of  the 
Ontario  Judicature  Act,  1881,  and  the  Law  Refox-m 
Act  of  1868)  might  have  been  brought  under  the 
equity  jurisdiction  of  the  County  Court,  and  which 
are  now  carried  on  in  the  High  Court  of  Justice,  such 
fees  and  disbursements  may  be  charged  as  are  fixed  by 
the  lower  tariff"  referred  to  in  Order  553  of  the  Gene- 
ral Orders  of  the  Court  of  Chancery,  and  for  all  fees 
and  disbursements  not  provided  for  in  the  said  lower 
tariff",  may  be  charged  the  amounts  allowed  in  like 
cases,  by  the  tariff"  of  the  10th  September,  1881,  sub- 
ject, however,  to  the  same  proportion  of  reduction  as 
exists  between  the  said  lower  tariff"  and  the  higher 
tariff"  of  the  Court  of  Chancery. 

See  note  to  Chy.  Orel.  553,  ante  vol.  1,  p.  332. 


Rule  410  in  part 
rescinded. 


516.  So  much  of  Rule  419,  as  applies  to  sec.  302,  of 
the  Common  Law  Procedure  Act,  is  hereby  rescinded, 
and  judgments  of  the  High  Court  of  Justice,  shall  not 
be  minuted  and  docketed,  as  required  by  said  sec.  302. 
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517.  Rule  508  is  hereby  rescinded,  and  the  follow-  «"'« sos 

•^  lescinded. 

ing  substituted  therefor : — 

It  shall  not  be  necessary  for  any  Deputy  Clerk  of  Original  judg- 

>J  J  I       J  inent  rolls  not 

the  Crown,  Deputy  Registrar,  or  Local  Registrar,  to  f°<.a?offlce8*to"' 
transmit  to  the  Registrars  of  the  several  Divisions  of  'J^o'™*"- 
the  High  Court  at  Toronto,  the  original  roll,  and  the 
papers  of,  or  belonging  to,  the  same,  pursuant  to  sec. 
303  of  the  Common  Law  Procedure  Act,  and  Rule  419 
of   the   Judicature  Act;    but   instead  thereof,  every  l-pi  of  judgments 
Deputy  Clerk  of  the  Crown,  Deputy  Registrar,  and  offices  to  be  for- 
Local  Registrar,  shall  once  in  every  three  months  trans-  office  of  Diyision 

,         -r,       ,  «  -r>^  in  Toronto. 

mit  to  the  Registrar  of  en  eh  Division  at  Toronto,  a 
list,  in  the  form  hereinafter  mentioned,  of  all  judg- 
ments which  have  been  entered  by  him  in  such  Divi- 
sion during  such  period,  and  from  the  said  lists  the 
Registrars  of  the  several  Divisions  shall  prepare,  and 
from  time  to  time  keep  up,  a  general  index  or  list  of 
judgments,  which  shall  be  open  to  inspection  by  all 
persons  interested,  upon  payment  of  the  usual  fee. 

Poem. 
List  of  iudements  entered  in  the  office  of  the  Deputy  Form  of  list  of 

.  .  judgments. 

Clerk  of  the  Crown  {or  Deputy  Registrar  or  Local  Registrar, 
as  the  case  may  he)  of  the  County  of  during 

the  three  months  ending  the  day  of 

18     . 

(1)  Plaintiff  Defendant. 

(2)  Date  of  entry  of  judgment. 

(3)  The  amount  recovered,  or  other  relief  given,  exclusive 
of  costs. 

(4)  The  amount  of  costs  taxed. 

518.  Rule  114  is  to  extend  to  proceedings  in  the  ^"t^^asfe'l^s'"'" 
Master's  office,  and  the  Master  is  to  have  the  same  "«'=«• 
power  as  the  Judge. 
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Rule  S.  C.  114  is  as  follows  : — In  any  cause,  or  matter,  for  the 
administration  of  the  estate  of  a  deceased  person,  no  party  other 
than  the  executor  or  administrator  shall,  unless  by  leave  of  the 
Judge,  be  entitled  to  appear  either  in  Court  or  Chambers  on  the 
claim  of  any  person,  not  a  party  to  the  cause,  against  the  estate 
of  the  deceased  in  respect  of  any  debt  or  liability.  The  Judge  may 
direct  any  other  party  to  the  cause  to  appear,  either  in  addition  to, 
or  in  the  place  of,  the  executor  or  administrator,  upon  such  terms  as 
to  costs  and  otherwise  as  he  shall  think  fit. 

teta'innameof  519-  Every  bond  or  recognizance  required  by  the 
when" "ot'other-  p^actice  of  the  Court,  for  the  purpose  of  security,  is, 
wise  directed.       udIcss  Otherwise  ordered,  to  be  taken  in  the  name  of 

the  Accountant  of  the  Supreme   Court,  his  executors, 

administrators,  or  assigns. 

This  Bule  only  applies  to  bonds  or  recognizances  as  to  which  there 
is  no  other  express  provision  in  the  Bulen  ;  it  does  not  therefore 
apply  to  bonds  for  security  for  costs,  which  are  to  be  made  to  the 
party  requiring  the  security  :  see  Rule  S.  C.  430.  It  applies  to 
bonds  to  be  given  by  committees  of  lunatics,  and  receivers,  &o. 

beobtataed'^n^        520.  Where  the  action  is  in  respect  of  a  mortgage, 

^n^f^pTi^T^  and  the  plaintiff  claims  foreclosure,  or  sale,  or  redemp- 

defauit  of  defence  ^j^^^  ^^^^  ^^  appearanco  has  been  entered,  but  default 

has  been  made  in  delivering  a  defence  or  demurrer,  the 

plaintiff  shall  be  entitled  to  a  judgment  or  order  on 

prwcipe,  as  provided  in  Rule  78. 

This  Rule  was  passed  to  supply  a  supposed  omission  in  Rule  S.  C. 
78,  which  was  supposed  to  enable  a  judgment  for  foreclosure,  sale,  or 
redemption,  to  be  aivarded  on  prcecipe  only  in  default  of  appearance; 
see,  however,  Trust  and  Loan  Co  v.  McCarthy,  19  C.  L.  J.  188,  from 
which  it  would  appear  that,  even  before  this  Rule,  such  judgments 
could  be  awarded  on  prcecipf  in  default  of  defence,  by  analogy  to  tlie 
former  practice  in  Chancery. 

Toronto  General  521-  Whereas,  by  the  Act  35  Victoria,  chapter  83, 
powered  to  make  (Ontario),  the  Toronto   General  Trusts   Company  was 

investments  of  i  i      i  i  J-         >J 

funds  in  Court,  incorporated,  and  thereby  empowered  to  act  as  agents 
for  the  transaction  of  business  as  therein  mentioned. 
And  whereas  by  the  Act  45  Victoria  chapter  17,  the 
said  Company  may  be  accepted  by  the   High  Court  of 
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Justice  as  a  Trust  Company  for  the  purposes  of  the 
said  Court,  in  case  the  Lieutenant-Governor  in  Council 
shall  approve,  thereof  as  thei'ein  set  forth.  And 
whereas  the  said  Company  has  been  so  approved  of  by 
the  Lieutenant-Govei-nor  in  Council,  by  Order  dated 
the  10th  day  of  March,  1882.  And  whereas  the  ex- 
penses of  the  Accountant's  office  have  been  by  the 
Ontario  Judicature  Act  of  1881,  declared  to  be  a  first 
charge  upon'  the  income  arising  from  the  funds  in 
Court,  and  it  is  not  desirable  to  reduce  the  interest 
payable  to  suitors  to  a  less  rate  than  four  per  cent.,  and 
it  is  necessary  to  procure  the  investment  of  moneys  in 
Court  in  order  to  raise  a  sufficient  income  to  keep  up 
this  rate,  and  provide  for  the  expenses  of  the  Account- 
ant's office.  Therefore,  It' is  ordered,  that  the  Judges 
of  the  Chancery  Division  may  arrange  with  the  said 
Company  to  make  investments,  and  to  take  the  securi- 
ties in  the  name  of  the  Accountant  of  the  Supreme 
Court  of  Judicature,  of  moneys  in  Court,  upon  first 
mortgages  of  lands,  and  may  direct  the  issue  of  cheques 
therefor  upon  condition  that  the  said  Company  do,  by 
proper  instrument,  guarantee  the  sufficiency  of  such 
securities,  and  the  due  payment  of  interest  at  the  rate 
of  4|  per  cent,  per  annum,  half  yearly,  on  the  moneys 
so  invested  from  the  date  of  the  receipt  by  the  Com- 
pany of  the  money  for  each  investment,  and  also  the 
due  repayment  of  the  principal  moneys  so  invested  ; 
and  upon  further  condition  that  in  case  the  said  Com- 
pany makes  an  investment  as  aforesaid  at  a  higher 
rate  than  6  per  cent.,  then  the  said  Company  is  to  pay 
interest  thereon  to  the  Court  at  the  rate  of  4f  per 
cent.;  and  upon  further  condition  that  the  said  Com- 
pany is  to  satisfy  the  Official  Guardian  of  the  said 
High  Court  of  the  sufficiency  of  the  security  as  to  value, 
and  who  is  to  certify  the  same  to  the  Court  before  the 
cheque  issues  for  each  investment. 

39 
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Appeals,  &c,  to 
be  brought  be- 
fore Chancery 
Divisional  Court, 
to  be  set  down 
seven 

sittings,  and 
seven  days' 
notice  given. 


522-  AH  appeals,  proceedings,  and  matters,  to  be 
brought  before  the  Divisional  Court  of  the  Chancery 
days°b!'fore  Divlsion,  are  to  be  entered  with  the  Clerk  of  Records 
and  Writs,  at  least  seven  days  before  the  day  fixed  for 
the  sittings  of  the  Court,  and  seven  days'  notice  there- 
of is  to  be  served  upon  the  parties  entitled  to  notice. 

All  applications  for  new  trials  in  actions  which  have  been  tried  by 
a  jury,  must  be  by  order  nisi:  Rules  S.  C,  308,  525,  whether  an 
application  for  an  order  nisi,  which  was  formerly  an  ex  parte  appli- 
cation, must  be  set  down,  and  notice  served,  is  doubtful.  It  would 
be  safe  to  do  so. 


Sittings  of  Divi- 
sional Court  in 
Chy.  Div. 


DfvMon*arco°urt      ^^^^  -^^  application  to  the  Divisional  Court  of  the 

tobe made''^™  Chancery  Division,  to  change,  or  reverse,  any  judgment, 

shall  be  made  at  the  first  sittina;s    of  the  Divisional 

Court,  which  begins  not  less  than  ten  days  after  the 

pronouncing  of  the  said  judgment. 

In  the  Queen's  Bench,  and  Common  Pleas,  Divisions,  motions  for 
new  trials,  or  to  vary,  or  set  aside,  judgments,  must  be  made  within 
the  first  four  days  of  the  sittings  :  see  Eule  S.  C. ,  527  post,  no  such 
limitation  however  prevails  in  the  Chancery  Division. 

624.  After  the  sittings  in  June  next  of  the  Chan- 
cery Divisional  Court,  the  said  Divisional  Court  will 
hold  sittings  on  the  first  Thursday  in  September,  the 
first  Thursday  in  December,  and  the  third  Thursday 
in  February  in  each  year. 

The  sittings  of  the  Divisional  Courts  of  the  Queen's  Bench,  and 
Common  Pleas,  Divisions,  are  regulated  by  Sztle  S.  G.  480. 

525-  Rule  308  is  hereby  amended  by  substituting 
the  words  "  four  days,  both  days  inclusive,  from  the 
service  of  the  order,"  for  the  words  "  eight  days  from 
the  date  of  the  order,"  in  the  third  line  of  the  said 
Rule. 

Jlule  S.  C.  .308  as  amended  by  this  Side  now  reads  as  follows  ; — 
' '  The  application  for  a  new  trial  shall  be  by  motion  calling  on  the 
opposite  party  to  shew  cause  at  the  expiration  of  four  days,  both 
inclusive,  from  the  service  of  the  order,  or  so  soon  thereafter  as  the 
case  can  be  heard,  why  a  new  trial  should  not  be  directed." 


Rule  308 
amended. 


Motion  for  new 
trial  where  ease 
tried  by  a  jury. 
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626.  Rules  309  and  310  are  hereby  rescinded.  fesdndel'"'^^^'* 

527.  In  the  Queen's  Bench,  and  Common  Pleas,  Di-  Q.''gtc°p."' 
visions,  all  applications  under  Rules  307  and  308,  and  ?o;ne°w°?ria'i""' 
under  Rule  510,  when  made  to  a  Divisonal  Court,  shall  ^i'™""'^''''"^^- 
be  made  within  the  first  four  days  of  the  sittings  of 
the    Divisional    Court   for  hearing  such  applications, 
which  may   take  place  after  the  trial,  or  judgment, 
complained  of. 

(a)  In  case  the  decision  of  a  question  raised  at  the 
trial,  or  the  judgment,  is  reserved,  and  is  not  given 
until  the  Sittings  aforesaid,  or  in  case  of  a  trial  during 
the  Sittings  of  the  Divisional  Court,  any  motion,  or 
application,  respecting  the  same,  shall  be  made  within 
six  days  after  the  day  on  which  the  verdict,  or  judg- 
ment is  given,  if  so  many  days  expire  in  such  Sittings, 
and  if  not,  then  within  the  first  four  days  of  the  ensuing 
Sittings. 

(b)  In  cases  tried  bj''  a  I'ury,  judgment  shall  not  be  where  case  tried 

..  .  ^yjiry,  judg- 

signed  until  the   time   for  making   such   motion  or  mentnottobe 

T         ■  f  •!  -11  1T1         entered  until 

application  as  aforesaid  has  expired,  unless  the  Judge  time  for  moving 

^  *■  ^  _  ....  for  new  trial  has 

shall  certify  under  his  hand,  that  in  his  opinion  execu-  expired,  unless 

•^  ■*•  otherwise 

tion  ought  to  issue  in  such  action  forthwith,  or  at  some  ordered. 
day  to  be  named  in  such  certificate,  and  subject  or  not 
to  any  condition,  or  qualification. 

Rule  S.  C.  307  provides  that  when  there  has  been  a  trial  by  a  jury, 
any  application  for  a  new  trial  shall  be  to  a  Divisional  Court. 

When  an  action  is  tried  by  a  Judge  alone,  the  judgment  may  be  Secus,  when 
entered   at  once,  and   enforced  by  execution,  unless  stayed  by   the  '"edbya  Judge. 
Judge.     See  jR^des  S.  O.  27.%  326,  352. 

528.  It  shall  be  sufficient  if  the  notice  of  any  appli-  Application  to 
cation  under  Rule  510,  is  served  within  the  time  here-  uJrde'r°BM;<  sio, 
inbefore  limited  for  making  the  same,  provided  that  ""°  ""^"^  '"^ 
the  day  named  in  such  notice  for  hearing  the  motion 
is  not  more  than  two  clear  days  from  the  last  day  of 
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the  time  so  limited,  and  falls  within  the  Sittings  of  the 
Divisional  Court  in  which  such  notice  is  given,  other- 
wise such  notice  may  be  given  for  the  first  day  of  the 
following  Sittings. 

This  Rule  would  seem  to  be  confined  to  actions  in  the  Queen's  Bench, 
and  Common  Pleas,  Divisions,  the  words  "  hereinbefore  limited"  are 
probably  intended  to  apply  to  Bule  8. 0. ,  527  ;  as  to  proceedings 
in  the  Chancery  Division  :  see  Rule  8.  C  522,  523,  ante. 

befiTed'tyTariy      ^^^^  "^^^  party  who  obtains  any  order  nisi,  or  who 

obtaining  same,   ggrves  any  notice  of  motion  may,  on  or  after  the  fourth 

day  inclusive  after  the  serving  such  order  nisi,  or  notice, 

file  the  same,  together  with  an  affidavit  or  admission  of 

service,  with  the  Kegistrar  of  the  Divisional  Court. 

This  Ride  would  seem  to  extend  to  actions  in  all  the  Divisions  of 
the  High  Court. 

^erwd'thcrewith  ^^^^  ^^^  P^i'ty  scrvcd  with  any  such  order  nisi  or 
notice  of  motion  may  (if  the  same  has  not  been  already 
filed  by  the  party  who  obtained  or  served  the  same), 
on  or  after  the  fifth  day,  both  days  inclusive,  after  the 
granting  of  the  order,  or  service  of  the  notice,  file  the 
same,  together  with  an  affidavit  of  the  fact  and  time  of 
such  service,  with  the  said  Registrar. 

This  RuU  would  seem  to  extend  to  actions  in  all  the  Divisions  of 
the  High  Court. 

If  order  TOsi  not       531.  In  case  the  party  to  whom  such  order  nisi'is 

«erTea  iie  reel-  ^        •^ 

bf  entered!  granted  shall  neglect  or  delay  to  draw  up  and  serve  the 
same,  the  opposite  party  may,  on  or  after  the  third  day 
after  granting  such  order,  and  upon  filing  with  the 
Registrar  an  affidavit  that  the  order  has  not  been 
served,  enter  a  ne  recipiatur  with  such  Registrar,  after 
which  the  Registrar  shall  not  receive  or  enter  such 
order ;  and  such  order  shall  be  deemed  to  be  abandoned, 
and  the  opposite  party  may  proceed  as  if  no  such  order 
had  been  moved  for  or  granted,  unless  the  Divisional 
Court  shall  otherwise  direct. 
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This  Rule  would  seem  to  apply  to  actions  iu  all  the  Divisions  of 
the  High  Court. 

532.  In  pursuance  of  the  powers  conferred  upon  yo'JJsi'°the''High- 
them  by  the  20th  section  of  the  Judicature  Act  of  ^"^'^"^tof""^' 
Ontario,  1881,  the  council  of  Judges  of  the  Supreme  Appeal- 
Court  of  Judicature  for  Ontario  recommend  that  the 
following  orders  regulating  the  Vacations  to  be  ob- 
served by  the  High  Court  of  Justice,  and  the  Court  of 
Appeal,  shall  be  made  by  the  Lieutenant-Governor  in 
Council  pursuant  to  the  said  Act : 

The  Long  Vacation  is  to  commence  on  the  1st  day  of 
July,  and  to  terminate  on  the  1st  day  of  September  in 
each  year. 

(1)  The  Christmas  Vacation  is  to  commence  on  the 
24th  day  of  December  in  each  year,  and  to  terminate 
on  the  6th  day  of  the  following  January.     ^ 

(2)  The  days  of  the  commencement  and  termination 
of  each  vacation  shall  be  included  in  and  reckoned 
part  of  the  Vacation. 

See  order  in  Council  of  22nd  June,  1882,  Ontario  Gazette,  vol.  15^ 
p.  437  ;  and  see  /.  A.,  s.  20. 

Wednesday,  14th  June,  1882. 

533-  In  pursuance  of  the  powers  conferred  upon  county  court 
them  by  the  Statutes,  in  that  behalf  the  Council  of  ^*°* '°''°' 
Judges  of  the  Supreme  Court  of  Judicature  for  Ontario, 
recommend  that  the  following  Orders  regulating  the 
Vacations  to  be  observed  in  the  County  Courts,  and 
the  hours  of  attendance  of  the  Officers  of  the  said 
Courts  shall  be  made  by  the  Lieutenant-Governor  in 
Council,  pursuant  to  the  said  Acts. 

1.  It  is  Ordered  that  in  the  County  Courts  there 
shall  be  the  following  vacations  : 
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The  long  vacation  is  to  commence  on  the  first  day  of 
July,  and  to  terminate  on  the  first  day  of  September 
in  each  year. 

2.  The  Christmas  vacation  is  to  commence  on  the 
twenty-fourth  day  of  December  in  each  year,  and  to 
terminate  on  the  sixth  day  of  the  following  January. 

3.  The  days  of  the  commencement  and  termination 
of  each  vacation  shall  be  included  in  and  reckoned  part 
of  the  vacation. 

4.  Nothing  herein  contained  shall  interfere  with  the 
Statutory  Sittings  of  the  said  Courts  during  any  of 
such  periods. 

5.  During  such  vacations,  except  as  aforesaid,  the 
Office  of  the  Clerk  of  the  County  Court  shall  be  kept 
open  from  ten  o'clock  in  the  morning  until  noon. 

No  Order  has  ever  been  passed  by  the  Lieutenant-Governor  in 
Council,  adopting  the  recommendation  of  this  Rule,  there  being  no 
statutory  authority  empowering  him  to  approve  thereof. 

Tuesday,  27th  June,  1882. 
Office  hours  of         534-  Evcrv  Countv  Court  Clerk  shall  keep  bis  office 

Clerks  of  County  j.  ,  .  pi- 

Courts.  open   for   the  transaction  of   business   on  every  day 

except  on  holidays,  and  except  as  hereinafter  provided 
from  the  hour  of  ten  in  the  forenoon,  to  the  hour  of 
three  in  the  afternoon.  On  and  between  the  first  day 
of  July  and  the  first  day  of  September,  and  on  and 
between  the  twenty-fourth  day  of  December  and  the 
sixth  day  of  January,  every  such  Clerk  shall  keep  his 
office  open  for  the  transaction  of  business,  from  ten  in 
the  forenoon  until  noon ;  and  during  the  Statutory 
Sittings  of  the  Court,  such  Clerk  shall  keep  his  office 
open  as  aforesaid,  on  and  between  the  said  dates  until 
four  in  the  afternoon. 

The  Statutory  Sittings  referred  to  in  this  Rule  are  those  required 
to  be  held  by  R.  S.  0.  c.  43,  a.  10,  and  see  Rule  S.  C.  486. 
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Friday,  15th  December,  1882. 

535.  It  is  Ordered,  that  the  offices  of  the  High  of™"^""""' 

,  D       ofiicos  of  High 

Court  ot  Justice,  and  of  the  Divisions  thereof,  and  of  court  during 

'  Yacation. 

the  Court  of  Appeal,  shall  be  kept  open  during  the 
Long  Vacation,  and  the  Christmas  Vacation,  from  ten 
of  the  clock  in  the  forenoon  until  twelve  o'clock  noon. 

This  Rule  does  not  apply  to  the  oflaoes  of  Officers  of  the  Supreme 
Court,  e.  g.,  the  Master  in  Chambers,  the  Master  in  Ordinary,  the 
Local  Masters,  and  Taxing  Officers. 

Tuesday,  2nd  January,  1883. 
536-  Whereas,  by  a  resolution  passed  on  the  18th  saiaryandex- 

'^  *^  penses  allowea 

September,  1881,  by  the  Judges  of  the  Supreme  Court  ^"^J^""'*' *''""" 
of  Judicature  for  Ontario,  it  was  resolved  that  the  said 
Judges  were  of  opinion  that  it  was  reasonable  that  the 
present  Official  Guardian  ad  litem  of  Infants,  being 
allowed  to  continue  his  geueral  practice,  should  be  paid 
a  clear  yearly  salary  of  $2,500. 

'  And  whereas,  by  an  Order  made  by  His  Honour  the 
Lieutenant-Governor  in  Council,  bearing  date  the  15th 
day  of  April,  A.  D.,  1S82,  it  was  ordered  that  the  Report 
of  the  Honourable  the  Attorney-General,  with  reference 
to  the  office  of  Official  Guardian  ad  litem  of  Infants  of 
the  High  Court  of  Justice,  and  appointing  John  Hoskin 
Esquire,  to  the  said  office  be  acted  upon. 

And  whereas,  in  the  said  Report,  which  bears  date 
the  15th  day  of  April,  1882,  it  is  (amongst  other  things) 
stated  as  follows : 

"  The  money  now  at  the  credit  of  the  account  of 
Official  Guardian  ad  litem  is  not  sufficient  to  pay  the 
Guardian's  salary  and  disbursements,  but  the  amount 
earned  since  the  commencement  of  the  Act  is  estimated 
as  adequate  to  pay  the  said  salary  and  all  disburse- 
ments. Mr.  Hoskin  is  willing  that  his  disbursements 
shall  be  the  first  charge  on  the  fund  from  time  to  time 
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at  the  credit  of  the  said  account,  and  that  his  salary 
shall  be  paid  according  as  there  is  money  to  pay  the 
same  and  applicable  thereto.  Mr.  Hoskin  reports  the 
necessary  expenses  of  the  office  of  Official  Guardian  to 
be  as  follows : 

His  own  salary $2,500  00 

Senior  Clerk's  salary 1,600  00 

Second     "           "       1,250  00 

Copying  "            "       168  00 

Message  Boys 60  00 

Shorthand  Writer 300  00 

Eent    400  00 

Stationery 300  00 

Making  in  all $6,578  00 

"The  undersigned  recommends  that  these  particulars 
be  approved  of,  if  the  Judges  shall  think  the  same 
reasonable.       *       * 

"It  is  intended  that  the  said  several  sums  shall  be 
reckoned  fi'om  the  time  of  the  commencement  of  the 
Act. 

"  The  Official  Guardian  is  to  discharge  the  work  at 
Toronto,  and  in  the  Courts,  and  is  not  to  delegate  any 
of  this  duty  to  other  Counsel,  except  in  such  special 
cases  as  the  Attorney-General  for  the  time  being 
may  direct.  The  Guardian  is  also  to  take  motions  in 
Chambers  which  involve  argument  by  Counsel." 

Therefore,  in  pursuance  of  the  4th  sub-section  of 
section  66  of  the  Ontario  Judicature  Act,  1881,  the 
Judges  of  the  Supreme  Court  of  Judicature  for  Ontario 
deem  it  reasonable  that  there  shall  be  paid  to  the 
Official  Guardian  ad  litem  of  Infants  a  fixed  annual 
salary  as  such  Guardian,  to  include  the  payment  of  all 
such  assistants  and  clerks  as  he  shall  employ,  and  to 
include   also  office  rent  and  stationery,   the   sum  of 
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$6,578,  which  shall  be  over  and  above  his  outlay  for 
postage,  petty  cash,  and  other  disbursements  ;  and  the 
said  Judges  order  that  the  said  salary  and  disburse- 
ments shall  be  paid  quarterly,  and  shall  be  computed 
from  the  22nd  day  of  August,  1881. 

And  whereas  by  the  said  Report  it  was  further 
stated  as  follows  :  "  The  Judges  are  desirous  that 
certain  duties  connected  with  Mortgages  and  Policies 
of  Insurance  taken  for  infants  under  the  authority  of 
the  Court  should  be  assumed  by  Mr.  Hoskin,  and  a 
general  order  for  that  purpose  was  passed.  This  work 
had  not  theretofore  been  the  duty  of  the  Guardian  ad 
litem,  and  the  undersigned  is  informed  that  the  Judges 
are  of  opinion  that  the  sum  of  $200  (two  hundred 
dollars)  per  annum  should  be  allowed  therefor.  The 
undersigned  recommends  that  this  allowance  should  be 
made  in  addition  to  the  said  sum  of  six  thousand  five 
hundred  and  seventy-eight  dollars,  it  being  understood 
that  all  other  duties  which  may  hereafter  be  assigned 
to  Mr.  Hoskin  under  section  66  (h),  shall  be  performed 
by  him  without  any  additional  allowance.  The  dis- 
bursements incident  to  the  duties  so  required  by  the 
said  general  order  will  be  payable  out  of  the  money  at 
the  credit  of  the  Suitors'  Fee  Fund  Account  or  other- 
wise, as  the  Judges  may  from  time  to  time  direct." 

Therefore  the  said  Judges  in  further  pursuance  of 
the  said  sub-section  4,  deem  it  reasonable  that  there  be 
paid  to  the  said  Guardian,  out  of  the  surplus  interest 
fund,  for  services  rendered  by  him  under  Rule  or  Order 
No.  507,  the  sum  of  $200  annually,  commencing  from 
the  said  22nd  day  of  August,  1881,  and  that  such 
payment  be  made  quarterly;  and  in  the  event  of  the 
fund  to  the  credit  of  the  account  of  the  Official  Guar- 
dian exceeding  the  sum  requisite  to  meet  the  said  other 
charges,  it  is  ordered,  that  the  moneys  so  paid  out  of 
40 
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the  said  surplus  interest  fund,  be  hereafter  recouped 
out  of  the  funds,  to  the  credit  of  the  said  account  of 
the  said  Official  Guardian. 


Monday,  5tli  February,  1883. 

Offlcehoure  of         537.  It  IS  ORDERED  that  cxcept  during  vacations, 

offices  of  the  lb' 

Court.  and  excepting  Sundays,  Christmas  Day,  Good  Friday, 

Easter  Monday,  New  Year's  Day,  the  birthday  of  the 
Sovereign,  and  any  day  appointed  by  General  Procla- 
mation for  a  General  Fast,  or  Thanksgiving,  the  offices 
of  the  Court  shall  be  kept  open  from  ten  a.m.  till  four 
p.m.  during  the  sittings  of  the  Divisional  Courts,  and 
at  other  times  from  ten  a.m.  till  three  p.m. 

This  Rule,  though  not  in  terms  rescinded,  is  in  eflfect  superseded 
by  Rule,  S.  C,  545,  post. 

Wednesday,  27th  June,  1883. 


Judges,  how  to 
be  placed 
on  rota  for  trial 
of  Ontario  elec- 
tion petitions. 


538.  Ordered  that  the  Judges  to  be  placed  on  the 
rota  for  the  trial  of  Election  Petitions  for  Ontario  in  each 
year,  under  the  provisions  of  the  Controverted  Elec- 
tions Act  for  Ontario,  shall  be  selected  in  manner 
following,  that  is  to  say,  the  members  of  the  Court  of 
Appeal,  and  of  the  Queen's  Bench,  Chancery,  and 
Common  Pleas,  Divisions,  shall,  on  or  before  the  twenty- 
first  day  of  November  in  every  year,  select  by  a 
majority  of  votes  of  the  members  of  such  Court,  or 
Division,  one  of  the  Judges  thereof,  for  that  purpose, 
and  when  it  appears  to  the  Judges  on  the  rota,  after 
due  consideration  of  the  list  of  Petitions  under  the 
said  Act  for  the  time  being  at  issue,  that  the  trial  of, 
such  election  petitions  will  be  inconveniently  delayed 
unless  an  additional  Judge  or  Judges  be  appointed  to 
assist  the  Judges  on  the  rota;  in  such  case,  on  the 
requisition  of  such  Judges  on  the  rota,  and  to  the 
number  of  the  additional  Judges  required,  this  Court  is 
from  time  to  time,  as  may  be  so  required,  to  select  by 
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a  majority  of  votes  of  members  of  this  Court  present 
at  a  meeting  or  meetings  to  be  called  for  that  purpose, 
one  or  more  of  the  Judges  of  this  Court  to  try  Election 
Petitions  for  the  residue  of  the  current  year  ;  and  any 
Judge  so  selected,  whether  by  annual  selection  or  by 
members  of  this  Court,  upon  requisition  as  aforesaid, 
shall  during  that  year  be  and  be  deemed  to  be  on  the 
rota  for  the  trial  of  Election  Petitions. 

Monday,  17th  December,  1883. 
Bule  539  was  rescinded  by  Rule  S.  C.  544,  s.s.  18. 

540.  Ordered  that  Rule  459  of  the  Judicature  Act  Rufug 

rescinded. 

be  hereby  rescinded,  and  the  following  substituted  : 

Unless  otherwise  specially  ordered  in  the  particular  asme  for  service 

J.       T       T  '    , .  1  of  pleadings,  &e 

case,  service  or  pleadings,  notices,  summonses,  orders, 
rules,  and  other  proceedings,  shall  be  affected  before  the 
hour  of  four  o'clock  in  the  afternoon  ;  except  on  Satur- 
day, when  it  shall  be  effected  before  the  hour  of  two 
o'clock  in  the  afternoon.  Service  effected  after  four 
o'clock  in  the  afternoon  on  any  week  day  except 
Saturday,  shall  be  deemed  to  have  been  effected  on  the 
following  day.  Service  effected  after  two  o'clock  on 
Saturday  shall  be  deemed  to  have  been  effected  on  the 
following  Monday. 

This  Order  shall  take  effect  on  and  after  the  second 
day  of  January  next. 

Where  service  is  effected  after  the  hours  limited  by  this  Bule,  if 
the  following  day  be  a  dies  non,  the  service  would  be  deemed  to  be 
made  on  the  next  juridical  day. 

Saturday,  15th  March,  1884. 

541.  (a)  The    Master  in  Ordinary  shall    have  the  Master  in  ordi- 

^    '  1       ■««-  nary,  jarisdic- 

isame  power,  authority,  and  jurisdiction,  as  the  Master  tion  of,  extended. 
in  ChamberSjin  respect  of  all  causes  and  matters  referred 
to  him,  or  which  may  arise  in  his  office. 


806 


Appendix — Additional  Rules  of  S.  C. — 542-543. 


Official  Referee 
sitting  for  Master 
to  haTe  like 


Practice  aa  to 
appealing  fronij 
or  acting  on, 
report  of  an 
Official  Keferee. 


Kule  324a 
rescinded  and 
re-enact«d  with 
amendments. 


Bule  5-13 
rescinded. 


(b)  Any  OfBcial  Referee,  upon  the  request  of  the 
Master  in  Ordinary,  or  of  a  Judge  of  the  High  Court, 
may  sit  with  or  for  the  Master ;  and  while  sitting  for 
him  shall  have  all  the  authority  and  power  of  such 
Master,  but  shall  not  he  entitled  to  any  fees. 

It  may  be  doubted  whether,  under  ,s.s.  (a)  of  this  Hide,  the  Master 
in  Ordinary  can  now  exercise  the  extended  jurisdiction  subsequently 
conferred  on  tlie  Master  in  Chambers  under  Stde  S.  C.  548,  post. 

It  will  be  observed  that  s.  s.  (6)  of  this  Rtde.  only  applies  when  the 
Official  Referee  is  sitting  "for  the  Master"  it  does  not  apply  to  cases 
where  a  reference  is  made  to  an  Official  Referee  direct.  Whether, 
where  the  Referee  is  sitting  for  the  Master,  his  report  is  to  be 
appealed  from,  or  confirmed,  in  the  same  manner  as  a  Master's  re- 
port, is  not  by  any  means  clear.  In  ordinary  cases  of  reference  to 
an  Official  Referee,  according  to  the  English  practice,  after  the 
Referee  has  made  his  report  the  action  may  be  set  down  on  motion 
for  judgment  in  pursuance  of  the  report ;  it  is  not  necessary  to  move 
)o  contirm  it,  nor  does  it  become  confirmed  on  filing  ipso  facto.  Any 
party  dissatisfied  with  it,  may  move  to  set  it  aside :  Walker  v.  Bunhell^ 
48  L.  T.  N.  S.  618 ;  and  when  the  opposite  party  is  dissatisfied  with 
the  report  he  may,  on  the  motion  for  judgment,  serve  notice  of  a 
cross  motion  to  vary,  or  set  aside,  the  report :  Dyhe  v.  Connell,  11  Q. 
B.  D.  180;  49  L.  T.  N.  S.  174;  Bedborougli\.  Army  and  Navy  Hotel 
Co.,  50  L.  T.  N.  S.   I.i3;   but  see  Hamilton  v.  Tweed,  9  P.  R.  448. 

542-  Ordered  that  Rule  324a  be  rescinded  and  the 
following  substituted  therefor  :  "Upon  hearing  of  such 
motion  the  Court  may  grant  theapplicationon  such  terms 
and  conditions  as  may  be  thought  proper,  or  may  refuse 
the  same  ;  or  instead  of  either  granting  or  refusing  the 
same,  may  give  such  directions  for  the  examination  of 
either  parties  or  winesses,  or  for  the  making  of  further 
enquiries,  or  with  respect  to  the  further  prosecution  of 
the  suit,  as  the  circumstances  of  the  case  may  require, 
and  upon  such  terms  as  to  costs  as  the  Court  thinks 
right." 

This  Ride  appears  to  have  been  passed,  to  remove  the  doubts  raised 
as  to  the  propriety  of  imposing  such  terms,  as  were  imposed  in 
Kinloch  V.  Morton,  9  P.  R.  38,  and  Francis  v.  Francis,  lb.,  209. 
See  20  C.  L.  J.  77. 

Eule  543  was  rescinded  by  Ride,  S.  C,  549. 
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Saturday,  29th  March,  1884. 

544.  It  is  ordered  that  the  Tariff  of  Fees  made  by  f^ri^fHrgh ' 
the  Judges  of  the   Supreme  Court  of  Judicature  of  c""''- 
Ontario   on   the   10th   day   of   September,    1881,  be 
amended  as  follows : 

1.  There  may  be  an  appeal  by  appointment  without  app«_^»'  g^=^^.  ^^ 
other  notice  from  the  Taxing  Officer  in  Toronto  to  the  Ji^*"  '?,°^™" 

^  bers,  or  Master 

Master  in   Chambers,  or  to  the  Master  in  Ordinary,  f^^^^^^lJ' 
pending  the  Taxation,  in  all  cases. 

2.  Item  12  in  the  said  Tariff  is  struck  out.  AmeudjaBB^s  of 

TanfE. 

3.  Item  23  in  the  said  Tariff  is  struck  out,  and  the 
following  is  substituted  therefor  : 

"  23.  To  amend  any  pleading  when  the 
amendment  is  proper     2.00." 

4.  Under  the  heading  "  Drawing  Pleadings,"  &c., 
after  item  46  and  as  applicable  to  items  36  to  46  in- 
clusive, add  "  In  special  or  contested  actions  or  matters 
to  be  increased  to  such  sum  as  the  Taxing  Officer  in 
Toronto  may  think  fit." 

5.  Item  83  in  the  said  Tariff  is  struck  out,  and  the 
following  substituted  therefor  : 

"  83.  Notice  of  Motion  in  Court,  or  Cham- 
bers, engrossing  and  copy  to  serve  per 
folio    $0.30." 

6.  Under  the  heading  "  Perusals,"  item  91  in  the 
said  Tariff  is  struck  out,  and  the  following  substituted 
therefor : 

"91.  Of  each  of  the  pleadings  as  defined 
by  the  Act $1.00" 

7.  Item  93  in  the  said  Tariff  is  struck  out,  and  the 
following  substituted  therefor : 
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A mendments  of  "93    And   in   special,  or   contested,  ac- 

tions  or  matters,  or  of  interrogatories 
and  cross  interrogatories  on  commission, 
such  sum  as  the  Taxing  Officer  in 
Toronto  thinks  fit." 

8.  Under  the  heading  "Attendances,''  item  96  in  the 
said  Tariff  is  struck  out,  and  the  following  substituted 
therefor : 

"96.  Necessary  attendances  consequent 
on  the  service  of  a  notice  to  produce  or 
admit,  or  an  inspection  of  documents 
when  produced  under  order  including 
making  admission  altogether  . .   $1.00." 

9.  Item  100  in  the  said  Tariff  is  struck  out. 

10.  Item  111  in  the  said  Tariff  is  struck  out,  and  the 
following  substituted  therefor  : 

"111.  Attendance  on  warrant,  or  ap- 
pointment, of  Master,  Registrar,  Ex- 
aminer, or  Referee,  per  hour   . .   $1.00." 

11.  Item  115  in  the  said  Tariff  is  struck  out,  and 
the  following  substituted  therefor  : 

"115.  On  important  points  and  matters 
requiring  the  attendance  of  counsel,  the 
Master,  or  Examiner,  or  Referee,  Judg- 
ment Clerk,  or  Inspector  of  Titles,  may 
certify  the  amount  of  counsel  fee  proper 
to  be  allowed  (to  be  noted  at  the  time,) 
for  the  guidance  of  the  Taxing  Officer 
in  Toronto,  who  may  allow  the  same  in 
lieu  of  fees  for  attendance." 

12.  Under  the  heading  "  Court  Fees  (Term  Fees)," 
item  120  in  the  said  Tariff  is  struck  out,  and  the  foUow- 
ina;  substituted  therefor  : 
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"  1 20.  Fee  after  statement,  or,  where  state-  tS.*"™"  °^ 
ment  dispensed  with,  after  fiUng  writ,  on 
defence,  joinder  of  issue,  trial  or  argu- 
ment before  Courts,  or  any  other  step 
in  the  cause,  and  on  judgments,  other 
than  praecipe  judgments  in  mortgage 
cases.  No  two  fees  to  be  allowed  either 
party,  when  such  proceedings  are  taken 
or  had  between  the  first  day  of  any 
sittings  of  the  Courts  fixed  by  Rule  480, 
and  the  first  day  of  the  following  sitt- 
ings so  fixed $1.00." 

13.  Item  122  in  the  said  TariiF  is  hereby  struck  out, 
and  the  following  substituted  therefor  : 

"122.  On  every  order  or  judgment,  $1.00." 

14.  Under  the  heading  "Judgment,  Rules  or  Orders," 
item  133  in  the  said  Tariff  is  struck  out,  and  the  fol- 
lowing substituted  therefor : 

"133.  Drawing  minutes  of  judgment  or 
order  per  folio,  when  prepared  by  Solici- 
tor under  directions  of  Registrtir  or 
Judgment  Clerk $0.20." 

15.  Item  135  in  the  said  Tariff  is  struck  out,  and  the 
following  substituted  therefor : 

"135.  Attending  for  appointment  to  settle, 
or  pass  judgment,  or  order,  of  Court, 
copy  and  service $1.30." 

16.  Under  heading  "Sales  by  Master,  or  Auctioneer," 
after  item  145  add: 

"145 J.  Each  necessary  attendance  on 
printer $0.50. 

17.  Under  heading  "Miscellaneous,"  after  item  153 

add: 

"In  special  matters,  to  be  increased  in  the 

discretion    of    the    Taxing    Officer    in 

Toronto." 


810 


Appendix — Additional  Eules  of  S.  C. — 545. 


Amendments  of 
Tariff. 


18.  Under  the  heading  "Counsel  Fees,"  Items  165 
and  166  in  the  said  Tariff  are  struck  out ;  and  Order 
539  is  rescinded,  and  the  following  is  substituted 
therefor : 

"165.  On  argument  in  Chambers,  in  cases 
proper  for  the  attendance  of  Counsel,  (to 
be  increased  in  the  discretion  of  the 
Master  in  Chambers,  or  the  Master  in 
Ordinary) $2.00." 

19.  The  necessary  letters  and  attendances,  incurred 
in  obtaining  the  decision  of  the  Taxing  Officer  in 
Toronto,  shall  be  allowed  as  part  of  the  costs  of  the 
cause. 


Office  hours  to 
te  observed  in 
offices  of  the 
Court. 


Monday,  the  30th  day  of  June,  1884. 

646.  It  is  ordered  that,  except  during  vacations, 
and  excepting  Sundays,  Christmas  Day,  Good  Friday, 
Easter  Monday,  New  Year's  Day,  the  birthday  of  the 
Sovereign,  and  any  day  appointed  for  the  celebration 
of  the  birthday  of  the  Sovereign,  Dominion  Day,  and 
any  day  appointed  by  proclamation  of  the  Governor 
General,  or  Lieutenant  Governor,  as  a  public  holiday,  or 
for  a  General  Fast,  or  Thanksgiving,  the  offices  of  the 
Supreme  Court,  Court  of  Appeal,  and  of  the  High 
Court  of  Justice  for  Ontario  and  its  Divisions,  shall 
be  kept  open  from  ten  a.  m.  to  four  p.  m.  during  the 
sittings  of  the  respective  Divisional  Courts,  and  at 
other  times  from  ten  a.  m.  until  three  p.  m. 

loth  December,  1884. 

Writs  in  the  (545  a.)  For  the  purpose  of  equalizing  the  business 

beLuid'br'"  in  tlie  several  Divisions  of  the  High  Court:— 

w?tts'i,7Q°a"l      From  and  after  the  1st  January,  1885,  all  writs  of 

•    "   ™°'    summons  for  the  commencement  of  actions  shall   be 

issued  by  the  officers  who  now  issue  like  writs  in  the 
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Queen's  Bench,  and  Common  Pleas,  Divisions,  of  the 

said  High  Court  of  Justice,  and  shall  be  issued  alter-  ^''t^  \^ 

°  '  issued  alterD- 

nately  in  the  Queen's  Bench,  Chancery,  and  Common  ^'^'y- 
Pleas  Divisions,  of  the  said  High  Court.     Writs  issued 
by  a  Deputy  Clerk  of  the  Crown  and  Pleas,  or  a  Local 
Eegistrar,  need  not  be  signed  or  sealed  by  the  Clerk  of 
the  Process. 

This  Rule  has  made  an  important  change  in  the  practice  as  to  the 
issue  of  writs.  Hereafter,  in  Toronto,  writs  in  all  the  Divisions  are  to 
he  issued  by  the  Clerk  of  the  Process  ;  and  in  the  country,  by  the 
Local  Registrars,  and  Deputy  Clei-ks  of  the  Crown.  The  former  power 
■of  the  Clerk  of  Records  and  Writs,  and  Deputy  Registrars,  to  issue 
writs  in  the  Chancery  Division  is  taken  away. 

546.  AH  proceedings  in  actions,  to  final  judgment,  g ™f °u*™^e * "  to 
shall  be  carried  on  in  that  office  in  the  same  county  •'f.^^™*  o"  '" 

J    office  where  ap- 

where  the  writ  of  summons  was  issued,  in  which  by  the  edfaTbrentered" 
memorandum  subscribed  on  the  writ,  or  by  the  notice 
of  the  writ,  the  appearance  is  required  to  be  entered, 
except  where,  by  any  rule  of  Court,  it  may  be  other- 
wise provided,  or  where  the  Court,  or  Judge,  shall 
otherwise  direct. 

This  Bule  amends  an  apparent  defect  in  the  phraseology  of  Sule 
S.  0.  50,  which  required  the  subsequent  proceedings  to  be  carried 
on  "in  the  office  from  which  the  writ  of  summons  issued, "  by  directing 
them  to  be  carried  on  in  future  in  the  office  where  the  appearance  is 
required  to  be  entered,  which  has  been  the  practice  actually  pursued 
under  Sule  S.  O.  50. 

547-  The  plaintiff  or  his  solicitor  shall,  on  presenting  P°R?*'Y'"° 
any  writ  of  summons  for  sealing,  leave  with  the  officer  writ  issued. 
a  copy  of  such  writ  and  of  all  the  indorsements  thereon. 
Such  copy  shall  be  signed  by,  or  for,  the  solicitor  leav- 
ing the  same,  or  by  the  plaintiff  himself  if  he  sues  in 
pei'son.     Where  the  writ  is  issued  in    the   Chancerv  cierit  of  Process 

^  **     to  deliver  copies 

Division  of  the  High  Court  by  the  Clerk  of  the  Process,  °f  Yf'*^ '"  '^'^y- 

^  ^  '  Division,  to 

such  copy  shall  be  forthwith  transmitted  by  him  to  the  ^ifV/j^^""^' 
Clerk  of  Records  and  Writs.     Where  the  writ  is  issued 
41 
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Rules  S.C.  21,25, 
50  rescinded. 


RuU  420  amend- 
ed— jurisdiction 
of  Master  in 
Chajnbers 
extended. 


Judgments  un- 
der Rule  80. 


Setting  aside 
fraudulent  con- 
veyances. 


in  the  said  Division  by  a  Deputy  Clerk  of  the  Crown 
and  Pleas,  such  copy  shall  be  forthwith  transmitted  by 
him  to  the  Deputy  Registrar,  in  whose  office  the  ap- 
pearance is  required  to  be  entered. 

Marginal  Rules  21,  2.5,  and  50  are  hereby  repealed. 

This  Bule  provides  for  the  delivery  of  the  copies  of  writs  left  in 
actions  in  the  Chancery  Divisions  to  the  Clerk  of  Records  and  Writs. 
It  would  appear  that  the  copies  of  writs  left  in  actions  in  the  Queen's 
Bench,  and  Common  Pleas,  Divisions,  with  the  Clerk  of  the  Process, 
are  in  like  manner  to  be  delivered  by  the  Clerk  of  the  Process 
to  the  Registrars  of  those  Divisions  respectively  :  see  Mvle  of  19th 
Feb.,  1859,  ante  p.  556.  This  Sule  makes  it  compulsory  to  leave  a 
copy  of  the  writ  and  indorsement ;  Hide  S.  0.  25  left  it  optional 
to  leave  the  copy  or  not. 

648-  Rule  420  is  hereby  amended  by  adding  thereto 
the  following  provisions:  "  And  in  addition  thereto 
shall  be,  and  hereby  is,  empowered  and  required 
to  do  all  such  things,  transact  all  such  business,  and 
exercise  all  such  authority,  and  jurisdiction,  in  respect 
of  the  same,  as  by  virtue  of  any  statute  or  custom,  or 
bj'  the  rules  and  practice  of  the  said  Courts,  or  any  of 
them  respectively,  were,  at  the  time  of  the  passing  of 
the  Acts  33  Vict.  (0.)  c.  11,  37  Vict.  (O.)  c.  7,  the  Onta- 
rio Judicature  Act,  1881,  and  are  now  done,  transacted 
or  exercised  by  any  Judge  of  the  said  Courts  sitting 
at  Chambers,  save  and  except  in  respect  to  matters 
excepted  by  the  sub-section  (a)  of  said  Rule. 

This  Side  has  added  very  largely  to  the  jurisdiction  of  the  Master' 
in  Chambers.  It  in  effect  confers  upon  him  whatever  jurisdiction 
was  exercised  by  a  Judge  in  Chambers  on  the  I5th  December,  1884, 
except  those  matters  excepted  from  his  jurisdiction  by  Stde  S.  C. 
420,  sub-sec.  a. 

It  therefore  confers  the  power  to  order  judgments  to  be  entered 
under  Sule  S.  C.  80,  his  power  to  do  which  was  previously  doubted  i 
see  20  0.  L.  J.  159.  He  has  also  now  power  to  entertain  summary 
applications  to  set  aside  fraudulent  conveyances  by  judgment  debtors, 
under  S.  S.  0.  c.  49,  s.  10,  et  seq.,  which  he  did  not  formerly  possess  t 
see  Queen  v.  Smith,  7   P.  R.   429  ;  see  however    Watts  v.   Hobson,  7 
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p.  R.  334.     He  has  also  power  to  make  orders  dispensing  with  the  DispenRing  wiih 
wife  joining  in  a  conveyance  by  her  husband,  under  if.  S.  0.  c.  126,   deed.'^"^""  '"^ 
s.   8,    and  44  Vict.    o.   14,  (0),   u,  jurisdiction  he   did  not  formerly 
possess  :  Be  Nolan,  6  P.  E.  115  ;  also  to  grant  judgments  for  parti- 
tion on  summary  applications  in  Chambers  under   Ohy.    Ord.  640,   *1.^Jiio"°"  '""' 
which  was  also  formerly  excluded  from  his  jurisdiction  ;  i?e  Arnott, 
Ghatterton  v.  Chatterton,  8  P.  E.  39  ;  unless  it  can  be  said  that  the 
necessity  for   directing  a  reference  to  another  officer,  excludes  such 
motions  from  his  jurisdicton. 

Prior  to  Rule  S.  C.  548  the  right  of  the  former  Eeferee  in  References  to 
Chambers  to  direct  a  reference  to  a  Master  was  denied  :  Brown  v. 
Dollard,  6  P.  E.  113  ;  (this  case  was  affirmed  on  rehearing,  however, 
on  another  ground,  viz  :  that  the  relief  should  have  been  songht  under 
Chy.  Ord.  398  et  se.q. )  :  see  also  Queen  v.  Smith,  7  P.  E.  429  :  and  quite 
recently  the  right  of  the  Master  in  Chambers  to  direct  such  a  refer- 
ence, has  also  been  questioned  :  Re  Joseph  Hall  Manufacturing  Co. , 
21  C.  L.  J.  79  ;  but  as  a  Judge  in  Chambers  had,  prior  to  Rule  S.  C- 
548,  undoubted  power  to  direct  such  references,  it  may  be  that  such 
power  is  now  vested  in  the  Master  in  Chambers ;  on  the  other  hand, 
it  may  be  argued,  that  the  extended  jurisdiction  of  the  Master  in 
Chambers  is  confined  to  such  things  as  a  Judge  in  Chambers  could 
completely  dispose  of  by  order,  without  any  delegation  of  power  by 
reference  to  a  Master,  or  otherwise  ;  and  that  therefore  the  power  to 
direct  references  to  other  officers,  is  still  excluded  from  the  jurisdiction 
of  the  Master  in  Chambers.  It  was,  however,  formerly  the  practice 
for  the  Eeferee  in  Chambers,  and  since  The  Judicature  Act  it  has  been 
the  constant  practice  for  the  Master  in  Chambers,  to  award  judg. 
ments,  in  mortgage  actions  where  there  are  infant  defendants  :  see 
Chy.  Ord.  534,  ante  vol.  1.  p.  234,  and  also  to  pronounce  orders,  or 
judginents,  for  administration  :  see  Chy.  Ord.  467,  ante  vol,  1,  p.  277, 
which  judgments,  in  many  cases,  direct  references  to  a  Master,  and 
it  is  somewhat  difficult  to  see,  if  this  practice  is  correct,  on  what 
principle  the  Master  in  Chambers  can,  upon  motion  for  judgment  in 
partition  actions,  under  Chy.  Ord.  640,  be  denied  now  to  possess 
similar  powers. 

This  Rule  also  gave  the  Master  in  Chambers  power  to  make  orders  Payment  of 
for  the  payment  of  money  out  of  Court  in  some  cases.     But  by  48  ™o™?t^  °"'  °^ 
Vict.  c.  13,  5.  13,  (0.)  this  power  was  taken  away  again,  and  all  order^ 
for  payment  of  money  out  of  Court  must,  under   Rule  -'<'.    C.   424,  be 
made  by  the  Court,  or  a  Judge  in  Chambers. 

The  additional  jurisdiction  conferred  upon  the  Master  in  Chambers  additional  juris- 
by  Rule  S.  C.  548,  except  as  regards  the  payment  of  money  out  of  liiciion  confer- 
Court,  which,  as  we  have  seen,   is  taken  away  from  the  Master  in  Judges,  and  Lo- 
Chambers,  is  extended  by  48  Vict.   ..    13,  s.   21,  (0.)  to  the  County  ™'j  "^^ZliJ^t 
Court    Judges,    and   Local  Masters,   and  also  to  Official  Eeferees  Ordinary. 
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authorized  to  sit  for  the  Master  in  Chambers  under  Sule  S,  0.  421 ; 
but  not  to  the  Master  in  Ordinary  when  acting  under  Rule.  S.  C.  541, 
ante. 

Where  there  is  both  a  County  Court  Judge,  and  a  Local  Master 
exercising  jurisdiction  in  Chambers,  in  any  Couitluthe  jurisdiction 
of  the  former  is  still  confined  to  actions  in  the  Queen's  Bench,  and 
Common  Pleas,  Divisions,  and  of  the  latter  to  actions  in  the  Chancery 
Division  :  see  Rule  S.  0.  422. 

Ruiesis  549-  Rule  543  is  hereby  repealed  and  the  following 

substituted  therefor : — 

Judges  of  c.  0.        In  actions  in  the  High  Court  of  Justice  no  reference 
examinations       to  arbitration,  or  other  reference,  or  examination  for 

directed  by  their     ,  ■        .■  i>       •     j  x 

own  order, or      tile  Durpose  01  discoverv,  or  examination  oi  a  ludgment 

appointment,  ^       '^  ,.,«  i  ii 

where  the  fees     debtor,  On  which  fees  may  be  payable   otherwise  than 

therefor  are  pay-  ,  ./  i     ,/ 

able  in  cash.       in  law  stamps,  shall  be  taken  before  the  Judge  of  the 

County  Court,  or  local  Judge  of  the  High  Court,  or 

local  Master,  being  also  a  Judge  of  the  County  Court, 

by  whom  the  order  [or  appointment]  for  such  reference. 

References         ^^  examination,  has  been  made.     References  in  admin- 

rn°admi"n'!f"a-°''  istratioH  matters  under  General  Order  638  of  the  Court 

or°mongage°'     of  Chaucery,  and  in  partition  matters  under  General 

aetions,excepted.  Qrder  C48  of  the  Court  of  Chancery,  and   other  like 

references  in  mortgage  actions,  are  excepted  from  the 

operation  of  this  Rule. 

This  Rule  is  simply  an  amendment  of  the  Rule  which  it  repeals,  by 
the  addition  of  the  words  in  brackets. 
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TARIFF  OF  COSTS 

IN 

THE  HIGH  COURT  OF  JUSTICE. 


September  10th,  A.  D.  1881. 
From  and  after  the  twentj'-second  day  of  August, 
1881,  the  Table  of  Costs  following  shall  be  that  accord- 
ing to  which  all  costs  in  Civil  Actions  in  the  High 
Court  of  Justice  for  Ontario  shall  he  allowed  and 
taxed,  and  no  other  fees,  costs,  or  charges  than  therein 
set  down  shall  be  allowed  in  respect  of  the  matters 
thereby  provided  for. 


table  of  costs. 
General  allowance  for  plaintiffs,  and  defendants,  as 
well  as  between  Solicitor  and  Client  as  between  Party 
and  Part}',  approved  by  the  Judges  of  the  Supreme 
Court  of  Judicature  for  Ontario,  this  tenth  day  of 
September,  A.D.  1881  (a). 


1.  Instructions  to  sue  in  undefended  cases $3  00 

2.  In  defended  cases 4  00 

3.  Instructions  to  defend 4  00 

(a)  The  fees  prescribed,  cannot  be  increased  either  by  a  Judge,  or 
Taxing  Officer,  except  where  power  to  increase  is  given  by  the 
Tariff  :  Re  Totten,  8  P.  R  386. 

Though  a  taxing  officer  has  a  discretion  in  the  taxation  of  costs  as 
between  party  and  party,  and  the  same  discretion  as  between  solicitor 
and  client,  still  it  by  no  means  follows  that  what  is  reasonable  in  the 
former  case  is  also  reasonable  in  the  latter :  Ee  Blyth  &  Fanshaioe, 
52  L.  J.  Chy.  186. 

For  tariff  of  disbursements  payable  in  the  '  High  Court,  see  ante  p. 
553. 
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Instructions  to  defend  may  be  allowed,  although 
action  dismissed  before  statement  of  defence  filed  . 
Blssett  V.  Strachan,  8  P.  R.  211.  When  solicitor 
acts  in  person,  instructions  are  not  allowed  :  See 
London  Scottish  Benefit  Society  v.  Chorley,  12  Q. 
B.   D.  452. 

WRITS. 

1.  All  writs,  except  subpoenas,  and  concurrent,  and 

renewed  writs $2  00 

4.  Concurrent  writ    1   50 

5.  Renewed  writ 1  50 

6.  If  over  four  folios,  for  every  folio 0  20 

7.  Subpoena  ad  testificandum 1  00 

8.  Subpoena   duces  tecum 1   25 

If  over  four  folios,  additional  per  folio    0   15 

9.  Notice  of  writ  for  service  in  lieu  of  writ   out  of 

jurisdiction  and  copy 1   00 

10.  (Alias,  and  subsequent,  writs,  to   be   allowed  as 

originals.) 

11.  Special  indorsement  of  writ  of  summons     1   00 

12.  [JSToTE. — Above  allowances  to  include  all  charges 

for  attending  for,  and  delivery  to  the  officer, 
and  for  all  notices  required  to  he  indorsed  on 
writ,  excejJt  as  above  provided  for.^ 

This  item  is  struck  out  by  Rule  S.  C.  544,  clause  2. 


COPY  AND   SERVICE   OF   WRITS    OF    SUJIMONS,    AND 
OTHER  PROCESS. 

13.  For  copy,  including  copy  of  notices   required  to 

be  indorsed,  each 1   00 

If  over  four  folios,  for  every  additional  folio   ...  .      0  10 

Even  where  a  copy  is  less  than  four  folios,  the  $1 
is  chargeable  :  Gage  v.  Canada  Publishing  Co.,  19 
C.  L.  J.  175 ;  3  C.  L.  T.  267. 

14.  Service  of  each  copy  of  writ,  if  not  done  by  the 

Sheriff  or  an   oflBcer  employed  by  him,  when 
taxable  to  solicitor  on  Sheriff's  default 1   00 
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15.  If  served  at  a  distance  of  over  two  miles  from 

the  nearest  place  of  business,  or  office,  of  the 
solicitor  serving  same,  for  each  mile  beyond 
such  two  miles $0  13 

16.  (For   service    of   writ    out    of  jurisdiction,   such 

allowance  to  be  made  as  the  taxing  officer 
shall  think  fit.) 

INSTRUCTIONS  AFTER  COMMENCEMENT  OF  ACTION. 

17.  To  counsel  in  special  matters $1  00 

18.  To  counsel  in  common  matters    0  50 

19.  Por  special  affidavits  when  allowed  by  the  taxing 

officer   1  00 

20.  For  pleadings  in  action     1   50 

This  is  only  allowed  once  in  the  course  of  the 
action  :  Torrance  v.  Torrance,  9  P.  R.  271 ;  2  C.  L. 
T.  311. 

21.  For  counter-claim,   when   such   claim  covild  not 

heretofore  form  the  subject  of  a  set-off 2  00 

22  For  reply  to  such  counter-claims 2  00 

23.  [To  amend  any  pleading  when  the  amendment  is 

proper.]     2  00 

Amended  by  Rule  S.  C.  544  (3)  so  as  to  read  as 
above.  The  item  originally  read:  "23.  To  amend 
any  pleading  when  the  amendment  is  occasioned  by 
a  pleading  other  than  a  demurrer  of  the  opposite 
party,  ^2.00," 

24.  For  confession  of  defence  under  Rule  157 2  00 

25.  For  special  case  in  course  of  action 2  00 

26.  For  special  case  when  no  writ  issued,  or  pleadings 

had,  and  no  instructions  to  sue  allowed 3  00 

27.  To  add  parties  by  order  of  Court  or  Judge 2  00 

28.  For  brief   3  00 

29.  For  every  suggestion    1  00 

30.  For  adding  parties  in  consequence  of  marriage, 

death,  assignment,  &c 1  00 

31.  For  issue  of  fact,  by  consent,  or  Judge's  order  .  .      2  00 

32.  To  defend  added  parties  after  suggestion  of  death 

of  original  party,  or  on  revivor 2  00 
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33.  For  confession  of  action  in  ejectment  as  to  the 

whole,  or  in  part $1   00 

34.  To  strike  or  reduce  special  jury 2  00 

35.  For  such  other  important  step  or  proceeding  in 

the  suit  as  the  taxing  officer  is   satisfied  war- 
rants such  a  charge 2   GO 

This  fee  is  chargeable  for  instructions  for  appeal  : 
Barber  v.  Morton,  2  C.  L.  T.  340. 

DRAWING  PLEADINGS,   &c. 

36.  Statement  of  claim   $2  00 

37.  If  ahove  ten  folios,  for  every  folio  above  ten,  in 

addition 0  20 

38.  Statement  of  defence,  if  five  folios  or  under  ....  2  00 

39.  If  above  five  folios,  for  every  folio  in  addition    . .  0  20 

40.  Statement  of  defence  and  counter-claim,    up  to 

fifteen  folios     3  00 

41.  For  every  folio  over  fifteen 0  20 

42.  Eeply  and  other  pleadings  for   or  on   behalf  of 

plaintiff  or  defendant 2  00 

43.  If  above  ten  folios,  for  every  folio  in  addition    .  .  0  20 

44.  Demurrer 2  00 

45.  Petition,  per  folio 0  20 

46.  Issue  for  trial  of  facts  by  agreement  or  order,  for 

every  folio    0  20 

[In  special  or  contested  actions  or  matters  to  be 
increased  to  such  sum  as  the  Taxing  Officer 
in  Toronto  may  think  fit.] 

Tliis  clause  is  added  by  Mule  S.  O.   544  (4),  and 
is  applicable  to  items  36 — 46  inclusive. 

47.  Special  case,  per  folio    0  20 

48.  Drawing    interrogatories,   or  answers,    for    any 

purposes  required    by  law,  including  engross- 
ing, per  folio 0  20 

49.  (The  above  charges  include  engrossing,  but   not 

copies  to  file  or  serve.) 

50.  Taking  cognovit  and  entering  judgment  thereon, 

when  there  has  been  no  previous  proceeding, 

and  the  true  debt  does  not  exceed  §200     ....      8  00 
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51.  For  same  services  when  the   true  debt  exceeds 

$200     $12  00 

52.  Drawing  and  engrossing  cognovit,  and  attending 

execution,  when  there  have  been  previous  pro- 
ceedings          2  00 

COPIES. 

53.  Of  pleadings,  brief,  and  other  documents,  when 

no   other   provision   is    made,  and  copies  pro- 
perly allowable     0  10 

54.  Certified  copy  of  pleadings,  or  issue,  for  use  of 

Judge 1  50 

55.  Eor  every  folio  above  15,  per  folio 0  10 

56.  Of  special  and  common  orders  of  Court 0  75 

57.  Of  special  order  of  Court  above  three  folios,  per 

folio 0  20 

58.  Of  summons,  or  order,  of  a  Judge 0  f  0 

NOTICES,  INCLUDING  COPY. 

59.  Of  appearance,   when   duly  entered    and    notice 

given  on  the  day  of  appearance,  but  not  other- 
wise       0  50 

60.  To  sheriff,  to  discharge  prisoner  out  of  custody.  .      0  50 

61.  Notice,  in  action  for  recovery  of  land,  to  defend 

for  part  of  premises  ;    not  to  be  allowed  when 
defence  limited  by  appearance    1   00 

62.  If  above  three  folios,  \)er  folio  in  addition 0  20- 

63.  Notice  of  claimant's  or  defendant's  title  in  action 

for  recovery  of  land,  same  fees. 

64.  Notice  of  entry  of  appearance  in  action  for  reco- 

very of  land  by  a  party  not  named  in  writ    .  .      0  50 

65.  Notice  of  admission  of  right  and  denial  of  ouster 

by  a  joint  tenant 0  50 

66.  If  above  three  folios,  for  every  folio  additional . .  0  20 

67.  Of  discontinuance  and  one  copy 0  50 

68.  For  every  additional  copy,  per  folio    O^'IO 

69.  Of  disputing  amount  of  claim 0  50 

70.  Of  confession   of  action  in  action  for  recovery  of 

land,  as  to  whole  or  part 0  50 
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71.  Notice  in  lieu  of  statement   of  claim,   and   one 

copy fO  50 

72.  For  every  additional  copy,  per  folio    0  10 

73.  Of  trial  or  assessment  and  one  copy  0  50 

74.  For  every  additional  copy,  per  folio    0  10 

75.  Demand  of  residence  of  plaintiff 0  50 

76.  Demand  of  names  of  partners 0  50 

77.  All  common  notices  not  above  specified 0  50 

78.  Notice  to  admit,  and  produce,  if  not  exceeding  two 

folios,  and  one  copy     0  60 

79.  For  every  additional  copy,  per  folio    0  10 

80.  For  each  necessary  folio  above  two 0  20 

81.  Notice  of  setting  down  on  motion  for  judgment, 

or  on  further  directions  and  one  copy    0  50 

82.  For  every  additional  copy,  per  folio    0  10 

83.  [Notice  of  motion  in  Court,  or  Chambers,  engross- 

ing and  copy  to  serve,  per  folio] 0  30 

This  item,  originally  .20,  was  changed  to  .30  by 
RuleS.C.  544,  (5.) 

84.  For  every  additional  copy,  per  folio    0  10 

85.  Notice  of  taxation,  or  appointment  to  tax,  and  one 

copy 0  60 

86.  For  every  additional  copy,  per  folio    0  10 

87.  For  preparing,  and  filling  up  for  service,  in  any 

cause  or  matter,  each  notice  to  creditors  to 
prove  claims,  and  each  notice  that  cheque  may 
be  received,  specifying  the  amounts  to  be  re- 
ceived for  principal  and  interest,  and  costs,  if 
any — including  mailing 0  25 

88.  Notice  of  filing  afiidavits,  when  required,  and  one 

copy  (only  one  notice  to  be  allowed  for  a  set  of 
affidavits  filed,  or  which  ought  to  be  filed, 
together) 0  50 

89.  For  every  additional  copy,  per  folio    0  10 

90.  Notice  by  defendant  to  third  party,  under  Rule 

108  1  00 
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perusals. 

91.  [Of  each  of  the  pleadings  as  defined  by  the  Act.  .$1  00 

Amended  so  as  to  read  as  above,  by  Evle  8.  C.  544 
(6)      The  item  originally  read  as  follows  : — 

"  91.  0£  statement  of  claim  or  statement  of  de- 
fence, including  counter  claim,  if  any,  if  statement 
or  defence  special  and  raise  difficult  questions  for 
consideration $1.00 

92.  Of  special  case  by  the  solicitor   of  any  party, 

except  the  one  by  whom  it  is  prepared,  when 

case  is  submitted  in  the  course  of  the  cause . .      2  00 

93.  [And  in  special,  or  contested  actions,  or  matters, 

or  of  interrogatories,  and  cross-interrogatories 
on  commission,  such  sum  as  the  Taxing  OflBcer 
in  Toronto  thinks  fit.) 

Amended  by  EaU  S.C.  544  (7)  so  as  to  read  as 
above.     The  item  originally  read  as  follows  : — 

"93.  Of  interrogatories  and  cross-interrogatories 
on  commission |1.00." 

See  note  to  item  172. 

94.  Of  affidavits  and  exhibits  of  a  party  adverse  in 

interest,  filed  or  produced  on  any  application, 
where  they  exceed  20  folios,  so  far  as  their 
perusal  is  necessary,  per  folio,  over   20  folios.     0  50 

95.  Not  in  any  case  to  exceed  the  sum  of  $5. 

ATTENDANCES. 

96.  [Necessary  attendances  consequent  on  the  ser- 

vice of  a  notice  to  produce  or  admit,  or  an 
inspection  of  documents  when  produced  under 
order  including  making  admission  altogether.]     1   00 

Amended  by  Rule  S.C.  544  (8)  so  as  to  read  as 
above.     The  item  originally  read  as  follows  :  - 

"96.  Necessary  attendances  consequent  on  the 
service  of  a  notice  to  produce  or  admit,  including 
making  admission  altogether 1.00. 

97.  To  be  increased  by  Taxing  Oflicer  in  case  of 

special,  difficult  and  important  nature  to  $2. 
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98.  For  summons  in  Chambers,  including  drawing 

and  obtaining  same $1   00 

99.  Attending  on  return   of  summons,  or  notice  of 

motion,  in  Chambers,  to   be   increased  in   tlie 
discretion  of  the  presiding  officer  to  $2 1   00 

1 00.  (Such  increase  to  be  marked  at  the  time  the  order 

is  made.) 

This  item  was  struck  out  by  Side  S.  C.  544  (9.) 

101.  On  consultation,  or  conference,  with  counsel,  in 

special,  difficult,  and  important  matters,  in  the 
discretion  of  the  Taxing  Officer  in  Toronto   . .      2  00 
See  note  to  item  172. 

102.  (And   to  be  increased   in  his   discretion  as  be- 

tween  solicitor  and  client,  to  such  sum  as  he 
shall  see  fit.) 

103.  Solicitor  attending  Court  on  trial  of  cause,  when 

not  himself  counsel,  or  partner  of  counsel    .  .      2-  00' 

104.  And  in  special,   diffibult,  and  important  cases, 

each  hour  necessarily  present  at  trial   (in  no 

case  to  exceed  $10  per  day)    2  OO 

(Provided  the  attendance  of  such  solicitor,  and 
the  length  of  time  of  such  attendance,  be  duly 
entered  at  the  time  in  the  book  of  the 
Registrar,  Deputy-Registrar,  Deputy-Clerk  of 
the  Crown,  Clerk  of  Assize,  or  other  officer  of 
the  Court  present  at  the  time.) 

105.  To  hear  judgment  when   not  given   on  close  of 

argument 2  OO 

This  fee  is  taxable  when  the  solicitor  attends  to 
read  a  written  judgment  which  is  handed  out  to  the 
Registrar,  and  not  delivered  in  open  Court :  Gage 
V.  Canada  Publishing  Co.,  19  C.  L.  J.  175;  3  C.  L, 
T.  267. 

106.  To  hear  judgment  when  cause  on  list  for  judg- 

ment, but  judgment  not  given    2  00 

107.  On  taxation  of  costs,  per  hour 1  00 

108.  On   revision,    per   hour,    when    attendance   re- 

quired  by  Taxing  Officer,  or  revision  had  on 
notice  or  order     1  00 
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109.  To  obtain,  or  give,  undertaking  to  appear,  when 

service  accepted  by  a  solicitor    |1  00 

110.  Attendance  to  file,  or  serve    0  50 

111.  Attendance  on  waiTant,  or  appointment,  of  Mas- 

ter, Registrar,  [Special]  Examiner,  or  Referee, 

per  hour 1  00 

This  item  was  amended  by  Rule  8.0.  544  (10),  by 
striking  out  the  word  "Special." 

112.  To  be  increased  in  the  discretion  of  the  Taxing 

Officer  in  Toronto,  to  not  exceed  per  hour    . .      2  00 
See  note  to  item  172. 

113.  Attendance  on  Master,  or  Registrar,  in  special 

matters,  per  hour 1  00 

114.  Every  other  necessary  attendance 0  50 

11.5.   [On  important  points,  and  matters,  requiring  the 

attendance  of  counsel  the  Master,  or  Examiner, 
or  Referee,  Judgment  Clerk,  or  Inspector  of 
Titles,  may  certify  the  amount  of  counsel  fee 
proper  to  be  allowed  (to  be  noted  at  the  time,) 
for  the  guidance  of  the  Taxing  OflScer  in 
Toronto,  who  may  allow  the  same  in  lieu  of 
fees  for  attendance.] 

Amended  by  Rule  S.  C.  544  (11),  so  as  to  read  as 
above.  The  item  originally  read  as  follows  : — "115 
Provided  that  on  special  and  important  points,  and 
matters  recjuiring  the  attendance  of  counsel,  before 
the  Master,  Special  Examiner,  or  Referee,  Judgment 
Clerk,  or  Inspector  of  Titles,  the  Taxing  Officer  in 
Toronto  may,  in  lieu  of  the  fees  for  attendance,  allow 
a  counsel  fee  when  counsel  attend  the  same,  and  such 
attendance  is   noted  at  the  time. " 

See  note  to  item  172. 

BRIEFS. 

116.  For  drawing  brief,  not  exceeding  five  folios ... .      2  00 

117.  For  drawing  brief,   per  folio,  for   original  and 

necessary  matter 0  20 

118.  Copy   of  documents,  other  than   pleadings,  per 

folio 0  10 

119.  Copy  of  brief  for  second  counsel,  when  fee  taxed 

to  him,  per  folio 0  10 
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court  fees  (term  fees). 

120.  Fees  after  statement,  or,  where  statement  dis- 

pensed with,  after  filing  writ,  on  defence, 
joinder  of  issue,  trial,  or  argument  before 
Courts  [or  any  other  step  in  the  cause],  and 
on  judgments,  other  than  praecipe  judgments  in 
mortgage  cases.  No  two  fees  to  be  allowed 
either  party  when  such  proceedings  are  taken, 
or  had,  between  the  first  day  of  any  sittings  of 
the  Courts  fixed  by  Rule  480,  and  the  first  day 
of  the  following  sittings  so  fixed     $1  00 

Amended  hy  Rule  S.  C.  544  (12),  by  the  insertion 
of  the  words  in  brackets. 

121.  Fee  on  certified  copy  of  pleadings  for  Judge     ..      1   00 

122.  [On  every  order,  or  judgment] 1   00 

Amended  so  as  to  read  as  above  by  Rule  S.  C  544 
(13).     The  item  originally  read  as  follows  :   "  122.  On 
every  order  of  Court,  and  Judge's  order,  or  order  of 

Master  in  Chambers $1.00." 

This  fee  is  taxable  on  a  prmcipe  order ;  Oage  v. 
Canada  Printing  Co.,  19  C.  L.  J.  175;  3  'C.  L.  T. 
267. 

123.  Fee  on  precipe  judgment  in  mortgage  cases    . .     4  00 

AFFIDAVITS. 

1 24.  Drawing  affidavits,  per  folio 0  20 

125.  Engrossing  same  to  have  sworn,  per  folio 0  10 

126.  Copies  of  afiidavits,  per  folio,  when  necessary.  .  0  10 

127.  Common  affidavits  of  service,  including  service 

by  post  when  necessary,  or  of  payment  of 
mileage  and  of  non-appearance,  including  copy, 
oath,  and  attendance  to  swear    1   00 

128.  The  solicitor  for  preparing  each  exhibit  in  town 

or  country    0  10 

129.  Commissioner  for  each  oath 0  20 

130.  Commissioner  for  marking  each  exhibit   0  10 
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defendants. 

131.  Appearance,  including  attending  to  enter    ....   $1  00 

132.  For  limiting  defence  in  action  for  recovery  of 

land  in  appearance,  besides  above  allowance 
for  appearance  ;  not  to  be  allowed  when  notice 
of  limiting  defence  served 1   00 


JUDGMENT,  RULES,  OR  ORDERS. 

133.  Drawing  [Speciar\  minutes  of  judgment,  or  order, 

per  folio,  when  prepared  by  solicitor,  under 
directions  of  Eegistrar,  or  Judgment  Clerk  ...     020 

Amended  by  JRule  S.C.  544  (14)  by  striking  out 
the  word  ' '  special. " 

134.  Judgment  for  non-appearance  on  specially  in- 

dorsed writs,  and    in    action    for  recovery  of 

land 1   00 

135.  Attending   for   appointment    to    settle   or  pass 

judgment,  or  order,  of  Court,  copy  and  service.     1   30' 

This  item,  originally  .80,  was  increased  to  $1.30  by 
Sule  S.  C.  544  (15). 

136.  When  served  on  more  than  one  party,  the  extra 

copies  and  services  are  to  be  allowed. 

137.  For  every  hour's  attendance  before  proper  officer 

on  settling  minutes,  or  passing  1   00 

138.  (To  be  increased  in  the  discretion  of  the  officer 

in  special  and  difficult  cases,  when  the  solicitor 
attends  personally,  to  a  sum  not  exceeding 
altogether)   5  00' 

LETTERS. 

139.  Letter   to   each  defendant  before  suit,  only  one 

letter  to  be  allowed  to  any  defendants  who 
are  in  partnership,  and  when  subject  of  suit 
relates  to  the  transactions  of  their  partnership     0  50" 

140.  Common   letters,    including    necessary    agency 

letters  : 0  SO' 
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Necessary  letters  between  a  solicitor  and  his  agent 
on  the  business  of  the  cause,  are  taxable  as  between 
party  and  party,  no  matter  where  the  agent  resides  : 
Agnew  v.  Plunhett,  9  P.  K  456. 

141.  With   power   to  the  taxing  officer  as  between 

solicitor  and  client,  to  increase  the  fee  for 
special  and  important  letters,  to  an  amount  not 
exceeding w"  00 

142.  Postages — the  amount  actually  disbursed. 

Necessary  letters,  and  attendances  incurred  in 
obtaining  the  decision  of  the  Taxing  Officer  in 
Toronto,  respecting  matters  upon  which  his  decision 
is  required,  are  taxable  under  Buk  S.C.    544  (19). 


SALES  BY  MASTER,  OR  AUCTIONEER. 

]  43.  Drawing  advertisements  for  the  sale  of  real,  or 
personal  estate,  under  the  direction  of  the 
Court,  including  all  copies,  except  for  printing     2   00 

144.  And  for  each  folio  over  five,  per  folio   0  20 

(To  be  increased  in  the  discretion  of  the  Master 

to  a  sum  not  exceeding  ten  dollars,  when 
special  information  has  been  procured  for  the 
purpose  of  sale.) 

145.  Copies  for  printing,  per  folio  0  10 

145^.   Each  necessary  attendance  on  printer 0  50 

This  item  was  added  by  Rule  S.C.  544  (16). 

146.  Attending  and  making  arrangements  with  auc- 

tioneer       1   00 

147.  Revising  proof  1   00 

148.  Fee  on  conducting  sale  when  held  where  solicitor 

resides 5  00 

149.  If  solicitor  is  engaged  for  more  than  three  hours, 

for  every  hour  beyond  that  time    1   00 

150.  Fee  on   conducting   sale   elsewhere,   besides  all 

necessary  travelling  and  hotel  expenses,  when 
solicitor  attends  with  the  approval  of  the 
Master  previously  given 10  00 
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151.  If  the  sale  occupies  more  than   one  day,  the 

Master  may  allow  him,  in  addition  to  his 
travelling  expenses,  'per  diem,  a  sum  not  exceed- 
ing twenty  dollars. 

152.  (The  Master  may  also  allow  to  one  other  party 

to  the  suit  his  fees  and  expenses  for  attending 
sales,  if,  in  his  opinion,  it  is  necessary  and 
proper  that  he  should  attend.) 

MISCELLANEOUS. 

153.  Statement   of   issues  in    Master's  office,    when 

required  by  the  Master  |2  00 

[In  special  matters  to  lie  increased  in  the  discre- 
tion of  the  Taxing  Officer  in  Toronto.] 

This  clause  was  added  by  RaU  S.G.  544  (17). 
See  note  to  item  172. 

154.  For  each  folio  over  10    0  20 

155.  (When    it  has   been    satisfactorily  proved  that 

proceedings  have  been  taken  by  solicitors  out 
of  Court  to  expedite  proceedings,  save  costs, 
or  compromise  actions,  an  allowance  is  to  be 
made  therefor  in  the  discretion  of  the  Taxing 
Officers  in  Toronto.) 

See  Torrance  v.  Torrance,  9  P.  R.  271.     See  also 
Rule  S.G.  442. 
See  note  to  item  172. 

156.  Drawing  bill  of  costs  as  between  party  and  party 

for    taxation,   including  engrossing  and   copy 

for  Taxing  Officer,  per  folio   0  20 

157.  Copy,  per  folio,  to  serve 0  10 

COUNSEL  FEES. 

158.  Fee  on  motion  of  course,  or  on  motion  for  order 

nisi,  or  on  motion  to  make  order  absolute  in 
matters  not  special  2  00 

159.  On  special  motion  for  order  mi'si,  and  on  special 

application  to  the  Court,  only  one  counsel  fee 

to  be  taxed    5  00 
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(To  be  increased  to  $10  in  the  discretion  of  the 
Taxing    OfKcer  in    Toronto,  who    shall    mark 
amount  to  be  taxed  on  order  of  Court,  if  any, 
before  taxation.) 
See  note  to  item  172. 

160.  Fee  on  argument  on  supporting  or  opposing  ap- 

plication to  the  Court,  orders  nisi,  or  argu- 
ment of  demurrer,  special  case,  or  appeal $10  00 

161.  To  be  increased  in  the  discretion  of  the  Taxing 

Officer  in  Toronto. 
See  note  to  item  172. 

162.  Fee  with  brief  on  assessment    10  00 

163.  Fee,  with  brief,  at  trial 10  00 

164.  To  be  increased  by  taxing  officer  in  his   discre- 

tion to  a  sum  not  exceeding  $20  to  senior 
counsel,  and  $10  to  junior  counsel,  in  actions 
of  a  special  and  important  nature,  provided 
that  the  Taxing  Officer  in  Toronto  shall  have 
power  to  tax  increased  fees,  but  more  than 
one  counsel  fee  shall  not  be  allowed  in  any 
case  not  of  a  special  and  important  nature, 
not  more  than  two  in  any  case. 

See  note  to  item  101. 

The  discretion  exercised  by  the  Taxing  Officer  will 
not  usually  be  interfered  with  on  appeal :  Fox  v. 
Toronto  and  JSfipissing  Ry.,  7  P.  R.  157. 

Where  a  second  argument  was  rendered  necessary, 
by  reason  ofthe  resignation  of  a  Judge,  the  successful 
party  was  allowed  the  costs  of  both  arguments  : 
Piatt  V.  Attrill,  19  C.  L.  J.  348  ;  3  C.  L.  T.  543. 

165.  [On  argument  in  Chambers  in  cases  proper  for 

the  attendance  of  Counsel,  (to  be  increased  in 
the  discretion  of  the  Master  in  Chambers,  or 
the  Master  in  Ordinary.] 2  00 

Amended  by  RnU  S.O.  544  (18)  so  as  to  read  as 
above.     The  item  originally  read  as  follows  : — 

"  165.  Fee  to  counsel,  when  counsel  attend  on 
argument  or  examination  in  Chambers,  where  in  the 
opinion  of  the  Master,  or  Judge  in  Chambers,  the 
attendance  of  counsel  is  required $2.00." 
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166.  But  may  he  increased  in  the  discretion  of  the 

Master,  or  Judge  in  Chambers,  to  a  sum  not 
exceeding  $10. 

THa  item  was  struck  out  hy  Eule  S.C,  544  (18), 
item  165  being  substituted. 

167.  To  attend  reference  to  Master,  or  Referee,  when 

counsel  necessary     $5  00 

168.  To  be  increased  in  special  and  important  matters 

requiring  the  attendance  of  counsel,  in  the  dis- 
cretion of  the  Taxing  Officer  in  Toronto. 
See  note  to  item  172. 

169.  Fee   on   drawing,  and   settling,  allegations    in 

praecipe  for  revivor,  in  special  cases,  proper  for 
opinion  of  counsel 2  00 

170.  To  be  increased  in  discretion  of  Taxing  Officer 
in  Toronto  to  an  amount  not  exceeding  $5. 

See  note  to  item  172. 

171.  On    settling  pleadings,   interrogatories,    special 

cases,  or  petitions,  and  advising  on  evidence 
in  contested  cases,  in  the  discretion  of  the  Tax- 
ing Officer  in  Toronto,  not  exceeding 5  00 

See  note  to  item  172. 

172.  When  any  fee  is  subject  to   be  increased,  in  the 

discretion  of  the  Taxing  Oflicer  in  Toronto, 
either  party  to  the  taxation  may,  during  its 
progress,  require  that  such  item  shall  be  re- 
ferred by  the  Local  Taxing  Officer  to  the  Taxing 
Officer  in  Toronto,  whose  decision  shall  be  final 
as  to  that  item,  but  this  shall  not  prevent  an 
appeal  from,  or  revision  of,  such  taxation. 

Necessary  letters  and  attendances  to  obtain  the 
opinion  of  the  Taxing  OflScer  at  Toronto,  are  also 
taxable  under  Rule  S.  O.  544  (19). 

173.  The  Taxing  Officer  in  Toronto  may  apply  to  a 

Judge,  or  the  Courts,  on  the  taxation  of  any 
item  which  is  in  his  discretion,  or  is  referred 
to  him. 
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174.  No  application  shall  be  allowed  by  either  solicitor, 

or  counsel,  to  a  Judge,  or  the  Court,  in  reference 
to  any  item  which  is  in  the  discretion  of  the 
Taxing  Officers  in  Toronto,  but  this  is  not  to 
prevent  an  application  for  revision  of  taxation. 

CRIER. 

175.  Calling  every  case,  with  or  without  jury 0  60 

176.  Swearing  each  witness,  or  constable 0   15 

ALLOWANCE  TO  WITNESS. 

177.  To  witnesses  residing  within  three  miles  of  the 

court  house,  per  diem  1   00 

178.  To  witnesses  residing  over  three  miles  from  the 

courthouse 1  25 

179.  Barristers  and  solicitors,  physicians  and  surgeons, 

other  than  parties  to  the  cause,  when  called 
u])on  to  give  evidence,  in  consequence  of  any 
professional  service  rendered  by  them,  or  to 
give  professional  opinions,  per  diem  4  00 

180.  Engineers,  surveyors  and  architects,  other  than 

parties  to  the  cause,  when  called  upon  to  give 
evidence  of  any  professional  service  rendered 
by  them,  or  to  give  evidence  depending  irpon 
their  skill  or  judgment,  per  diem   4  00 

181.  If  witnesses  attend  in  one  case  only,  they  will 

be  entitled  to  the  full  allowance.  If  they  at- 
tend in  more  than  one  case,  they  will  be  en- 
titled to  a  proportionate  part  in  each  cause  only. 

182.  The  travelling  expenses  of  witnesses,  over  three 

miles,  shall  be  allowed,  according  to  the  sums 
reasonably  and  actually  paid,  but  in  no  case 
shall  exceed  twenty  cents  per  mile,  one  way. 

183.  Note. — In  taxing  costs  between  solicitor  and 

client,  the  Master  may  allow  for  services 
rendered  not  provided  for  by  this  tariff,  a  rea- 
sonable coraj)ensation,  as  far  as  practicable 
analogous  to  its  provisions 

J.  G.  SPRAGGE, 

President  oftJie  Supreme  Court  of  Judicature  for  Ontario. 
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TARIFF  OF  COSTS 

IN" 

TFIE  COUNTY  COUllTS. 


A  Tariff  of  Costs  to  be  allowed  to  Solicitors  and 
Counsel  in  the  County  Courts,  as  well  between  Solici- 
tor and  Client,  as  between  Party  and  Party,  framed  by 
"  The  Board  of  County  Judges,"  acting  under  and  in 
pursuance  of  "The  Administration  of  Justice  Act,  1884," 
section  11,  and  certified  by  the  said  Board,  as  provided 
by  section  1 1  of  the  said  Act,  was  considered,  and  the 
same  was  adopted  as  amended,  to  take  effect  on  and 
after  the  1st  day  of  January,  1885  (a). 

The  said  Tariff,  as  amended  and  adopted,  is  as  fol- 
lows : 

TABLE  OF  COSTS. 

1.  Instructions  to  sue  in  undefended  oases $2  00 

2.  In  defended  cases 3  00 

3.  Instructions  to  defend 3  00 

WRITS. 

4.  All  Writs  except  Subpoenas  and  concurrent  and 

renewed  Writs     1   00 

5.  Concurrent  Writ 0  75 

6.  Eenewed  Writ 0  75 

If  over  four  folios,  for  every  additional  folio.     0  20 

7.  Sahpcena.  ad  testificandum   0  50 

8.  Su.h'podna.  duces  tecum  0  75 

If  over  four  folios,  additional  per  folio    0   15 

9.  Notice  of  Writ  for  service  in  lieu  of  Writ  out  of 

jurisdiction  and  copy  0  75 

{a)  The  Tariff  previously  in  force  in  the  County  Courts,  is  to  be 
found  ante  p.  603. 
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(Alias  and  subsequent  writs  to  be  allowed  as 
originals). 

1 0.  Special  endorsement  of  Writ  of  Summons $0  75 

COPY  AND  SERVICE,  OF  WRIT  OF  SUMMONS,  AND 
OTHER  PROCESS. 

11.  Por  copy,  including  copy  of  notices  required  to  be 

endorsed,  each 0  75 

If  over  four  folios,  for  every  additional  folio 0   10 

12.  Service  of  eacb  copy  of  writ,  if  not  done  by  the 

Sheriff  or  an  oiEcer  employed  by  him,  when 
taxable  to  Solicitor  on  Sheriff's  default 0  50 

13.  If  served  at  a  distance  of  over  two  miles  from  the 

nearest  place  of  business,  or  office  of  the  solici- 
tor serving  the  same,   for  each  mile  beyond 

such  two  miles 0  10 

(For  service  of  Writ  out  of  jurisdiction,  such  al- 
lowance to  be  made  as  the  Judge  shall  think  fit). 

INSTRUCTIONS  AFTER  COMMENCEMENT  OF  ACTION. 

14.  To  Counsel  in  special  matters 0  50 

15.  To  Counsel  in  common  matters  0  25 

16.  For  special  affidavits  when  allowed  by  the  Clerk.  0  50 

17.  For  pleading  in  actions    1  00 

18.  For  counter  claim,  when  such  claim  could  not 

heretofore  form  the  subject  of  a  set-off 1   00 

19.  For  reply  to  such  counter  claim 1   00 

20.  To  amend  any  pleading  when  the  amendment  is 

proper    1  00 

21.  For  confession  of  defence  under  Rule  157 1  00 

22.  For  special  case  in  course  of  action 1  00 

23.  For  special  case  when  no  writ  issued  or  pleadings 

had,  and  no  instructions  to  sue  allowed     2  00 

24.  To  add  parties  by  order  of  Court  or  .Judge 1   00 

25.  For  Brief 1   00 

26.  For  every  suggestion    1   00 

27.  For  adding  parties  in  consequence  of  marriage, 

death,  assignment,  &c 0  50 
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28.  For  issue  of  fact  by  consent  or  Judges' oriler $1  00 

29.  To  defend  added  parties,  after  suggestion  of  death 

of  original  party,  or  on  revivor 1   00 

30.  For  confession  of  action  in  ejectment  as  to  the 

whole,  or  in  part  (under  R.    S.   O.   ch.   43, 

sees.  20-23) 0  50 

31.  To  strike  or  reduce  special  jury  1  00 

32.  For  such  other  important   step   or  proceeding  in 

the  suit  as  the  Clerk  is  satisfied  warrants  such 

a  charge    1   00 

DRAWING  PLEADINGS,  &c. 

33.  Statement  of  Claim 1  00 

34.  If  above  ten  folios,  for  every  folio  above  ten  in 

addition 0  15 

35.  Statement  of  Defence,  if  five  folios  or  under 1  00 

36.  If  above  five  folios,  for  every  folio  in  addition  ...  0  20 

37.  Statement  of  Defence  and  counter  claim  up  to 

fifteen  folios 1  50 

38.  For  every  folio  over  fifteen 0  15 

39.  Reply,  and   other  pleadings,  for,  or  on  behalf   of, 

plaintifi',  or  defendant 1   00 

40.  If  above  ten  folios,  for  every  folio  in  addition    ...      0   15 

41.  Demurrer 1   00 

42.  Petition,  per  folio 0  15 

43.  Issue  for  trial  of  facts  by  agreement  or  order,  for 

every  folio    0  20 

44.  Special  case,  per  folio  0  20 

45.  Drawing  interrogatories,  or  answers,  for  any  pur- 

pose required   by  law,   including  engrossing, 

perfolio   0  20 

(The  above  charges  include   engrossing,    but  not 
copies  to  file  or  serve). 

46.  Taking  cognovit  and  entering  judgment  thereon 

when  there  has  been  no  previous  proceeding, 

and  the  true  debt  does  not  exceed  $200    8  00 

47.  For  the  same  services  when  the  true  debt  ex- 

ceeds $200   10  00 
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48.  Drawing  and  engrossing  cognovit,  and  attending 

execution  when  there  have  been  previous  pro- 
ceedings       $1  00 

COPIES. 

49.  Of  pleadings,  brief,  and  other  documents,  when 

no  other  provision  is  made,  and  copies  properly- 
allowable  (per  folio)     0  10 

50.  Certified  copy  of  pleadings  or  issue  for  use  of  Judge  0  75 

51.  For  every  folio  above  fifteen,  per  folio   0  10 

52.  Of  special  and  common  orders  of  Court 0  50 

63.   Of  special  order  of  Court  above  three  folios,   per 

folio 0  10 

54.   Of  summons  or  order  of  a  Judge 0  2t> 

NOTICES,  INCLUDING  ONE  COPY. 
65.   Of   appearance,   when    duly   entered   and  notice 
given  on  the  day  of  appearance,  but  not  other- 
wise      0  25 

56.  To  Sheriff  to  discharge  prisoner  out  of  custody  ..     0  60 

57.  Notice,  in  action  for  recovery  of  land,   to   defend 

for  part  of  premises,  not  to  be  allowed  when 
defence  limited  by  appearance,  see  item  30    ...      0  50 

58.  If  above  three  folios,  per  folio  in  addition  0  15 

69.  ISTotice  of  claimant's  or   defendant's  title  in  like 

action  for  recovery  of  land,  same  fees 

60.  Notice  of  entry  of  appearance  in  like  action  for 

recovery  of  land  by  a  party  not  named  in  the 

writ 0  25 

61.  Demand  of  particulars 0  50 

62.  Particulars  of  claim,  demand,  or  set  off,  or  counter 

claim     - 0  75 

If  exceeding  five  folios,  per  folio 0  15 

63.  Notice  of  discontinuance  and  one  copy  0  40 

64.  For  every  additional  copy  per  folio 0  10 

65.  Of  disputing  amount  of  claim 0  40 

66.  Of  confession  of  action,  in  action  for  recovery  of 

land  as  to  whole  or  part  under  R.  S.  O.  ch.  43, 

sees.  20  to  23  0  40 
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67.  Notice  in  lieu  of  .statement  of  claim  and  one  copy  $0  25 

68.  For  every  additional  copy  per  folio 0  10 

69.  Of  trial  or  assessment  and  one  copy    0  25 

70.  For  every  additional  copy,  per  folio    0  10 

71.  Demand  of  residence  of  plaintiff 0  25 

72.  Demand  of  names  of  partners 0  25 

73.  All   common   and  necessary    notices    not    above 

specified   0  25 

74r.  Notice  to  admit  or  to  produce,  if  not  exceeding 

two  folios,  and  one  copy 0  25 

75.  For  every  additional  copy,  per  folio    0  10 

76.  For  each  necessary  folio  above  two 0  20 

77.  Notice  of  motion  in  Court  or  Chambers,  engross- 

ing and  copy  to  serve,  per  folio 0  15 

78.  For  every  additional  copy,  per  folio    0  10 

79.  Notice  of  taxation,  or  appointment  to  tax,   and 

one  copy  0  25 

80.  For  every  additional  copy,  per  folio    0  10 

81.  Notice  of  filing  affidavits,  when  required,  and  one 

copy  (only  one  notice  to  be  allowed  for  a  set 
of  alHdavits  filed,  or  which  ought  to  be  filed 
together) 0  25 

82.  For  every  additional  copy,  per  folio 0  10 

83.  Noticeby  defendant  to  third  party,  under  Rule  108     0  50 

PERUSALS. 

84.  Of  each  of  the  pleadings  as  defined  by  the  Judi- 

cature Act  0  50 

85.  Of  special  case  by  the  solicitor  of  any  party  ex- 

cept the  one  by  whom  it  is  prepared,   when 

case  is  submitted  in  the  course  of  the  cause  ...     1  00 

86.  Of  interrogatories,  and  cross  interrogatories,   on 

commission  0  50 

87.  Of  affidavits  and  exhibits  of  a  party  adverse  in 

interest,  filed  or  produced  on  any  application 
(where  perusal  necessary)    0  50 
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attendances. 

88.  Necessary  attendances  consequent  on  the  service 

of  a  notice  to  produce,  or   admit,    including 
making  admission,  altogether $0  50 

89.  To  be  increased  by  Clerk  in  cases  of  a  special, 

difficult  and  important  nature  to    1   00 

90.  For  .summons  in  Chambers  where  necessary,  in- 

cluding drawing  and  obtaining  same 0  50 

91.  Attending  on  return  of  summons,  or  notice  of 

motion,  in  Chambers,  to  be  increased  in  the 
discretion  of  the  Judge  at  the  time  to  $1.50  ..     0  50 

92.  On  consultation  or  conference  with    Counsel,  in 

special,  difficult,  and  important  matters,  in  the 
discretion  of  the  Clerk    1   00 

93.  (And  to  be  increased  in  the   discretion   of   the 

Judge,  as  between   solicitor  and   client,  to   a 

sum  not  exceeding) 3  00 

94.  Solicitor  attending  Court  on  trial  of  cause,  when 

not  himself  Counsel,  or  partner  of  Counsel 1   00 

95.  And  in   special,   difficult   and   important  cases, 

each  hour  necessarily  present  at    trial,  in   no 

case  to  exceed  $5  per  day  1   00 

Provided  the  attendance  of  such  Solicitor,  and 
the  length  of  time  of  such  attendance,  be 
duly  entered  at  the  time  in  the  book  of  the 
Clerk. 

96.  To  hear  judgment,  when  not  given  on   close   of 

argument 1  00 

97.  To  hear  judgment,  when  cause  on  list  for  judg- 

ment, but  judgment  not  given   1   00 

98.  On  taxation  of  costs   1   00 

99.  On  revision  by  Judge,  on  appeal 0  50 

100.  To  obtain,  or  give  undertaking  to  appear,  when 

service  accepted  by  a  Solicitor    0  50 

101.  Attendance  to  file  or  serve    0  25 

102.  Attendance  on  appointment  of  Clerk,  Examiner, 

or  Referee,  per  hour    0  50 

103.  Attendance  on  Clerk  in  special  matters,  per  hour     0  50 
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104.  Every  other  necessary  attendance $0  25 

105.  Provided  that,  in  special  and  important  points 

and  matters  before  the  Examiner,  Eeferee,  or 
Clerk,  tlie  Judge  may  in  lieu  of  fees  for  attend- 
ance, allow  a  Counsel  fee  not  exceeding   5  00 

BRIEFS. 

106.  For  drawing  brief  not  exceeding  ten  folios  1  00 

107.  For  additional  original  and  necessary  matter  in 

brief,  per  folio 0  20 

108.  Copy  of  necessary  documents,  other  than  plead- 

ings, per  folio 0  10 

COURT  FEES,  (TERM  FEES). 

109.  Fee  after  statement,  or  when  statement  dispensed 

with,  after  filing  writ,  on  defence,  joinder  of 
issne,  trial,  on  ai'gument  before  Courts,  or  any 
other  step  in  the  cause,  and  on  judgments. 
No  two  fees  to  be  allowed  either  party  when 
such  proceedings  are  taken,  or  had,  between 
the  first  day  of  any  sittings  of  the  Courts  and 
the  first  day  of  the  following  sittings     0  50 

110.  Fee  on  certified  copy  of  pleadings  for  Judge   ...     0  50 

111.  On  every  order  or  judgment 0  60 

AFFIDAVITS. 

112.  Drawing  afiidavits,  per  folio 0  29 

113.  Engrossing  same  to  have  sworn,  per  folio 0  10 

114.  Copies  of  afiidavits  when  necessary,  per  folio  ...     0  10 

115.  Common  afiidavits  of  service,  including  service 

by  post  when  necessary,  or  of  payment  of  mile- 
age   and  of   non-appearance,    including  copy, 

oath  and  attending  to  swear   0  75 

116.  The  Solicitor  for  preparing  each  exhibit 0  10 

117.  Commissioner  for  each  oath  0  20 

118.  Commissioner  for  marking  each  exhibit  0  10 

DEFENDANTS. 

119.  Appearance,  including  attending  to  enter    0  50 

120.  For  each  additional  defendant  0  10 
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JUDGMENTS,  RULES,  OR  ORDERS. 

121.  Drawing  minutes  of  Judgment,  or  order,   per 

folio,  wheu  prepared  by  Solicitor  under  direc- 
tion of  the  Judge     $0  15 

122.  Judgment  for  non-appearance   on   specially  en- 

dorsed writs,  and  in  action  for  recovery  of 
land  :  see  item  30   

123.  For  every  hour's  attendance  before  proper  officer 

on  settling  minutes 0  50 

124  To  be  increased  in  the  discretion  of  the  officer, 
in  special  and  difficult  cases,  when  the  solicitor 
attends  personally,  to  a  sum  not  exceeding 
altogether     2  50 

LETTERS. 

125.  Letter  to  each  defendant  before  suit,  only  one 

letter  to  be  allowed  to  any  defendants  who  are 
in  partnership,  and  when  subject  of  suit  relates 
to  the  transactions  of  their  partnership 0  25 

126.  Common  letters  (including  necessary  agency  let- 

ters)       0  25 

127.  With  power  to  the  Clerk,  as  between  Solicitor 

and  Client,  to  increase  the  fee  for  special  and 
important  letters  to  an  amount  not  exceeding     1  00 

128.  Postage,  the  amount  actually  disbursed. 

SALES  BY  REAL  REPRESENTATIVES,  OR  AUCTIONEERS, 
IN  PARTITION  SUITS. 

129.  Drawing    advertisements   for   the   sale    of   real 

estate,  including  all  cojjies  except  for  printing  1   00 

130.  And  for  each  folio  over  five  (per  folio) 0  15 

131.  Copies  for  printing,  per  folio 0  10 

132.  Attending  and  making  arrangements  with  Auc- 

tioneer        0  50 

133.  Revising  proof    0  50 

134.  Fee  on  conducting  .sale  when  held  where  Solicitor 

resides 3  00 

135.  If  Solicitor  is  engaged  more  than  three  hours, 

for  every  hour  beyond  that  time     0  75 
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136.  Fee  on  conducting  sale  elsewhere,  besides  all 

necessary  travelling  and  hotel  expenses,  when 
Solicitor  attends  with  the  approval  of  the  Eeal 
Representative  previously  given $5  00 

MISCELLANEOUS. 

(When  it  has  been  satisfactorily  proved  that  pro- 
ceedings have  been  taken  by  Solicitors  out  of 
Court  to  expedite  proceedings,  save  costs,  or 
compromise  actions,  an  allowance  is  to  be  made 
therefor  in  the  discretion  of  the  Judge.) 

137.  Drawing  bill  of  costs  as  between  party  and  party 

for  taxation,  including  engrossing  and  copy  for 
Clerk,  per  folio    0  15 

138.  Copy  per  folio,  to  serve 0  10 

COUNSEL  FEES. 

139.  Fee  on  motion  of  course,  or  on  motion  for  order 

nisi,  or  on  motion  to  make  order  absolute,  in 
matters  not  special 1  00 

140.  On  special  motion  for  order  nisi,  and  on  special 

application  to  the  Court  (only  one  Counsel  fee 

to  be  taxed) 3  GO 

(To  be  increased  to  $5.00  in  the  discretion  of  the 
Judge.) 

141.  Fee  on  argument,  on  supporting,  or  opposing, 

application  to  the  Court,  orders  nisi,  or  argu- 
ment of  demurrer,  or  special  case 5  00 

142.  To  be  increased  in  the  discretion  of  the  Judge  to  10  00 

143.  Fee  with  brief  on  assessment     6  00 

144.  Fee  with  brief  at  trial    10  00 

(To  be  increased  by  the  Judge  in  his  discretion 

in  actions  of  a  special  and  important  nature, 
and  on  notice  to  the  opposite  party,  to  a  sum 
not  exceeding  $25.00 ;  no  charge  to  be  made 
by  either  party  in  connection  with  such  appli- 
cation.) 
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145.  Fee  to  Counsel  when  Co;insel  attend  on  argu- 

ment on  examination  in  Chambers,  where,  in 
the  opinion  of  the  Judge,  the  attendance  of 
Counsel  is  required $1  00 

146.  But  may  be  increased,  in  the  discretion  of  the 

Judge,  to  a  sum  not  exceeding 5  00 

147.  To  attend  reference  to  Clerk,  or  Keferee,  when 

counsel  necessaiy 3  00 

1 48.  To  be  increased  in  special  and  important  matters 

requiring  the  attendance  of  counsel  in  the  dis- 
cretion of  the  Judge,  to  a  sum  not  exceeding     6  00 

149.  Fee  on  drawing  and  settling,  allegations  in  prae- 

cipe for  revivor  in  special  cases  proper  for 
opinion  of  counsel    1   00 

150.  To    be    increased  in  discretion  of  Clerk  to  an 

amount  not  exceeding 2  00 

151.  On    settling   pleadings,    interrogatories,   special 

cases,  or  petitions,  or  advising  on  evidence  in 
contested  cases,  in  the  discretion  of  the  Clerk, 
not  exceeding 3  00 

152.  On  arbitrations,  counsel  fee  may  be  allowed  and 

taxed  on  same  scale  and  conditions,  so  far  as 
possible,  as  those  hereinbefore  prescribed  for 
counsel  fees,  at  trials. 

Note. — In  taxing  costs  between  Solicitor  and 
Client,  the  Master  may  allow  for  services 
rendered,  not  provided  for  by  this  tariff,  a 
reasonable  compensation  as  far  as  ])racticable, 
analogous  to  its  provisions. 
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ABATEMENT- -See  Conteoverted  Elections. 

decree  might  be  entered  after,  and  before  revivor,  7. 

ABORTIVE  SALE— See  Sale. 

ABROGATION  OF  CHANCERY  ORDERS,  1. 

effect  of,  2. 

not  to  aft'ect  practice  or  usage,  not  inconsistent  with  Consolidated. 
Orders,  2. 

ABSTRACT  OE  TITLE, 

acceptance  of  as  suificient,  what  is,  211. 

precludes  further  objections,  211. 
confirmation  of,  what  is,  211, 

precludes  further  objections.  211, 
costs  of  reference  as  to  title,  215. 

delivery  of,  to  be  made  by  vendor's  solicitor,  on  demand,  208,209.. 
neglect  to  malce,  209. 

discharge  of  purchaser,  for,  209. 
demand  of,  by  purchaser,  208,  209. 

neglect  to  make,  effect  of,  209. 
should  be  in  writing,  209. 
incumbrances,  vendor  not  bound  to  negative  existence  of,  213. 

liability  of  vendor,  for  not  disclosing,  213. 
Master  may  determine  questions  as  to  sufficiency  of,  210. 
"  matters  of  conveyance,"  what  are,  214. 
nature  of,  209. 

notice  to  deliver  objections  to  title,  when  to  be  served,  211,  213. 
objections  to,  when  to  be  delivered,  209. 
how  made,  209. 
how  disposed  of,  209,  210. 

should  be  removed  before  objecting  to  title,  210. 
to  title,  when  to  be  served,  211,  312. 
how  disposed  of,  213. 
report,  not  to  be  made  on,  210,  211. 
to  be  marked  "allowed,"   or  "disallowed," 

210,  211. 
what  are,  213,  214. 
pedigree,  falsifying,  liability  of  vendor  for,  213. 
possession,  ini^uiry  should  be  made  as  to,  214. 

not  constructive  notice  of  adverse  title,  214. 
purchaser's  taking,  effect  of,  204,  208,  209. 
proof  of  title,  how  made,  211,  212,  213. 

where  conditions  of  sale  relieve  vendor  from  pro 
duction  of  deeds,  212. 
purchaser,  must  demand,  209. 

(Vol.  I.  includes  pp.  1490.) 
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recitals  in  deed,  how  far  evidence,  212. 
reference  as  to  title,  207. 

costs  of,  215. 
refusal  to  verify,  proceedings  on,  214,  215. 
res;istered  memorials,  hew  far  evidence,  212. 
regularity  of  proceedings,  purchaser,  how  far  bound  to  inquire 

into,  214. 
requisitions  on  title,  when  to  be  delivered,  211,  213. 

how  disposed  of,  213. 
sufficiency  of,  how  determined,  209,  210,  211". 
title  deeds,  registration  of,  by  vendor,  when  necessary,  212. 

conditions  as  to  production  of,  should  not  be  unnecess- 
arily stringent,  212. 
copies  of,  when  to  be  furnished,  212. 
liability  of  vendor  to  furnish,  may  be  qualified  by 

conditions,  212. 
recitals  in,  how  far  evidence,  212. 
vendor,  solicitor  of,  to  deliver,  209. 

may  be  required  to  perfect,  210. 

neglecting  to  perfect,  purchaser  may  be  authorized,  210. 
verification  of,  210,  211. 

ACCEPTANCE  OF  SERVICE, 

solicitor's,  effect  of,  21,  22,  760. 

need  not  be  verified,  22,  760. 

ACCOUNT — see  Adminlstration — Master — Mortoaoe  Actions. 

appointment,  to  ascertain  what  admitted,  and  what  contested,  124 
appointment,  by  Judge  or  Master  in  Chambers,  to  take,  form 

of,  382. 
change  of,  effect  of,  in  mortgage  actions,  ^64. 

notice  of  credit  may  be  given,  on,  270. 
Court,  or  Judge,  may  take,  234,  327. 

evidence  in  mortgage  actions,  when  taken  by, 
233,  234. 
books  of,  as  evidence,  82,  122,  123. 
cross-examination  on,  122. 

notice  to  be  given  on,  122,  125. 
copies  of.  Master  may  direct  to  be  furnished,  123. 
evidence  required  in  mortgage  actions,  when  taken  by  Court, 

233,  234. 
form  of,  in  Master's  office,  122. 
interest—  see  Inteeest. 

subsequent,  how  computed,  266,  267. 
Master  may  direct  books  to  be  taken  as  evidence,  122. 
mortgage — see  Mortgage  Actions. 
notice  to  be  given  on  cross-examination,  122,  125. 

of  surcharge,  125. 
objection  to,  notice  of,  to  be  served,  122. 
personal  representative,  bound  to  make  up,  122. 
receiver's — see  Receiver. 

reference  to  Master  to  take,  may  be  dispensed  with,  234. 
rents  and  profits,  liability  of  prior  mortgagee  owning  equity  of 
redemption,  240 — see  Mortgagee. 

(Vol.  I.  includes  pp.  1-490.) 
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settled,  Master  may  inquire  into,   116,  248. 

setting  aside,  122. 

subsequent,  in  mortgage  actions,  266. 

interest,  how  computed  on,  266,  267. 
sums  under  $8,  allowed  on  oath,   123. 

oath  must  be  positive,  123.  j^ 

sums  must  not  aggregate  more  than  $400,  123. 
surcharge,  particulars  of,  must  be  served,  125. 
vouchers,  when  necessary,  123. 

wilful  neglect,  and  default,  103,  106— see  Wilful  Neglect  and 

Default. 
\; 
-ACCOUNTANT— See    Controvekted    Elections— Expert— Pay- 
ment OF  Money  into  Court — Payment  of 
Money  out  of  Court. 

OF  Court  of  Chancery,  10. 

books  to  be  kept  by,  18-5. 

form  of,  entries  in,  185,  186,  187. 
certificate  of  state  of  account,  188. 
fees  payable  to,  343. 
investments  in  stock,  by,  188,  189. 

consent  of  parties  to  be  filed,  188. 
orders  regulating  business  in  office  of,  342, 

348. 
stock,  interest  on,  how  to  be  credited,  189. 

investments  in,  188. 

purchase  of,  188,  189. 
suitors'  account,  how  to  be  kept,  186. 

OF  Supreme  Court  of  Ontario. 

bonds  to  be  taken  in  name  of,  794. 
corporation  sole,  is,  787  adda. 
orders  dispensing  with  payment  of 

money  into  Court,  copies  of,  to  be 

filed  with,  788. 
Orders  regulating  business  in  office 

of,  342-348. 
securities,   &c. ,    in   former   Courts, 

vested  in,  787  adda. 

ACTION  TO  RECOVER  LAND— See  Ejectment. 

ACTUARY— See  Expert. 

ADDING  PARTIES— See  Mortgage  Actions— Partie.s. 

in  Master's  office,  127,  237,  238. 

ADDITIONAL  RULES  OF  SUPREME  COURT,  787-840. 

ADDRESS — See  Controverted  Elections. 

for  service,  indorsement  of,  20. 

omission  of,  21. 
solicitor's,  when  necessary  to  be  indorsed  on  proceedings,  18. 

(Vol.  I.  includes  pp.  1-490.) 
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accounts,  which  may  be  taken  in  suits  for,  367. 

wilful  neglect  and  default,  may  be  enquired  into,  3f;7^ 
action  for,  when  necessary,  277. 

cannot  be  joined  with  action  to  protect  estate,  before 
probate,  40,  but  see  adda. 
administrator — see  infra  personal  representative, 
administrator  ad  litem,  decree  against,  for,  40. 
adults,  may  apply  to  local  Master  for,  278,  361,  362. 
advertisement  for  crediiors,  form  of,  287,  390. 

when  dispensed  with,  287. 
next  of  kin,  118. 
affidavit  of  personal  representative  as  to  creditors'  claims,  2S9, 

form  of,  390. 
application  for,  in  Chambers,  how  mada,  276. 
ass  :ts — See  Assets — deficiency  of  assets,  infra. 
carriage  of  order  for,  282,  283. 

change  of,  282.  , 

commission,  allowed  in  lieu  of  costs,  374. 
how  apportioned,  374,  375. 
how  estimated,  375. 

taxed  costs,  when  allowed,  instead  of,  375. 
compensation,  to  personal  representatives,  367. 

none  in  respect  of  realty,  36S, 
grounds  for  disallowance  of,  367,  368. 
legacy  by  way  of,  effect,  367. 
priority  of,  over  claims  of  creditors,  368. 
conduct  of  proceedings,  who  entitled  to,  282,  283. 
change  of,  282. 

Master  may  give  directions  as  to,  365. 
contested  application  for,  when  to  be  heard  before  a  Judge,  277. 
costs,  creditors',  of  proving  claims,  288. 

creditor  neglecting  to  produce,  288. 
commission  allowed  in  lieu  of,  374. — See  Costs. 
heir  entitled  to  priority  for,  where  estate  deficient,  285. 
liability  of  personal  representative  for,  284. 

legatee  for,  280. 
Master  may  dispose  of,  366. 

to  report  specially  where  they  exceed  twenty-five 
per  cent,  of  value  of  property,  175. 
motion,  of,  where  writ  should  issue,  277. 
personal  representative  in  default,  364. 

or  misconduct  by,  shown,  364. 
unnecessary  suit,  of,  how  paid,  363,  364. 
writ,  of,  unnecessarily  issued,  362. 
creditors — see  Ceeditors. 

advertisement  for,  form  of,  287. 

when  dispensed  with,  287. 
applying  for,  must  prove  claim,  279,  363. 

corroboration,       when 
necessary,  279. 
must  be  creditor  of  estate,  279,  365. 
Chambers,  may  obtain,  on  motion  in,  276,  278,  361,  332, 
claims  of,  affidavit  to  be  made  as  to,  289. 

form  of,  390. 
costs  of  proving,  288. 
how  proved,  287,  288. 
(Vol.  I.  includes  pp.  1-490  ) 
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creditora,  claims  of,  notice  to  prove,  may  be  mailed,  288. 
parties  entitled  to  attend  proof,  288. 
production  of  security,  how  obtained,  288. 
notice  for,  form  of, 
390. 
neglect  of,  costs,  288. 
of  personal  representative,  when  entitled  to  adminis- 
tration, 279. 
overpaid,  may  be  ordered  to  refund,  284. 
proceedings  by,  may  be  stayed,  280. 

when  not  stayed,  284. 
Statute  of   Limitations,  personal  representative  not 
bound  to  set  up  against,  279. 
nor  will  Court,  in  interest  of 

absentees,  280. 
when  it  runs,  280. 
deficiency  of  assets,  estate  to  be  distributed  pat-i  passu  on,  284. 
heir  entitled  to  costs  on,  285. 
how  far  a  ground  for  personal  representative 
applying  for,  283. 
•devisee,  may  obtain,  on  motion,  276. 

when  to  be  served  with  notice  of  motion  for,  281,  284. 
diiections  as  to  carriage  of  order  for,  282. 
■dispensing  with  service  of  judgment  for,  286. 
•estate  of  trifling  amount,  refused,  282,  363. 
evidence  on  motion  for,  278,  279,  281. 
fx-parte.  Master  not  to  proceed,  286. 
■executor — see  in/ra  personal  representative. 

before  probate,  not  granted  against,  278. 
de  son  tort,  formerly  not  granted  against,  in  absence  of 
legal  personal  representative,  39,  40,  278,  365,  but 
see  adda. 
further  directions,  when  dispensed  with,  in  actions  for,  366. 
guardian  ad  litem,   to  infant  parties,  how  appointed,  281,  316, 
317. 
— see  Gtjaedian  ab  litem. 
heir,  right  of  to  costs,  where  assets  deficient,  285. 
action  for,  by,  43. 
motion  for,  by,  276. 

when  to  be  served  with  notice  of  motion  for,  281,  284. 
infants,  cannot  apply  to  Local  Master  for,  362. 

guardian  ad  litem  to,  how  appointed,  281,  316,  317. 
should  not  apply  for,  merely  to  get  maintenance,  280. 
injunction,  how  obtained  in  suit  for  367. 
interest  on  debts,  how  computed,  285,  286,  287. 
rate  of,  287. 
legacies,  how  computed,  99,  285,  287- 
judgment  for,  form  of,  366. 

Chambers,  when  granted  in,  281. 

Local  Master,  when  granted  by,  361. 

Master  in  Chambers,  jurisdiction  of,  to  grant,  277. 

operates  as  judgment  for  all  creditors,  279,  287. 

powers  of  Master  under,  366,  367. 

service  of,  285,  286. 

dispensing  with,  286. 
3egacy,  interest  on,  how  computed,  99,  285,  287. 
Jegatees,  application  for,  by,  276,  280. 

(Vol.  I.  includes  pp.  1-490.) 
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legatees,  application  for,  by,  not  entertained  until  lapse  of  year, 
41,  280,  363. 
when  refused,  282. 
costs,  liability  of,  for,  280. 
parties  to  application  by,  280. 
personal  representative  of,  may  apply  for,  280. 
letters  of,  proof  of,  required  on  motion,  278. 

granted  to  defendant  pendente  lite,  sufficient,  39. 
lunatic  party,   guardian  ad  litem  must  be  appointed   to,    316, 

317. 
Local  Masters,  power  of,  to  grant  judgment  for,  361. 
m.xintenance,  sums  expended  for,  allowed  in  account,  367. 

— see  supra,  infants, 
moneys  realized,  to  be  paid  into  Court,  366. 

order  of  Judge  necessary  for  payment  out,  366. 
motion  for,  276,  280,  361. 

next  friend  of  infant  plaintiflF,  liability  of,  for  costs,  280. 
next  of  kin,  may  apply  in  Chambers  for,  276. 

after  lapse  of  a  year  from  intestate's  death,  41. 
advertisement  for — see  advertisement,  supra. 
one  of,  may  have,  without  joining  others,  39. 
notice  of  motion,  for,  form  of,  280,  281. 

fourteen  days'  required,  278,  332. 
to  creditors  to  prove  claim,  mailing  of,  288. 
produce  security,  390. 
order  for,  when  granted,  281,  361. 
form  of,  381-382. 
to  be  entered.  353. 
outstanding  estate,  inquiry  as  to,  285. 
parties,  to  applications  for,  278,  284. 

Master  may  add,  in  his  office,  286. 

to  be  served  with  judgment,  285,  286. 

served  with  judgment,  may  attend  proceedings,  286. 

attending  unnecessarily,  not   en- 
titled to  costs,  286. 
when  entitled  to  notice,  286. 
payment  of  money  out  of  Court,  order  of  Judge  requisite,  368. 
personal  representative,  necessary  party  to  suit  for,  39,  278 
362. 
Chambers,  may  apply  for  in,  ex  parte. 

283,  364. 
deficiency  of  assets,  how  far  a  ground. 

283,  364. 
indemnity  as  to  leaseholds,  how  far  a 

ground,  364. 
liability  of,  for  costs,  284. 
service  of  notice  of  motion  on,  278,  362: 
where  several,  all  must  be  joined,  40 
278,  365. 
personalty,  power  of  Master  as  to,  366. 
probate,  proof  of,  required  on  motion  for,  278. 

not  granted  before,  40. 
proceedings  on  reference,  not  to  be  ex  parte,  367. 
proof  of  claims,  who  entitled  to  attend,  288. 
realty,  power  ot  Master  as  to,  366. 

accounts  of,  when  ordered,  284,  285. 
(Vol.  I,  inchldes  pp.  1-490.) 
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realty,  inquiries  as  to,  may  be  directed  by  supplemental  order, 

285. 
receiver,  how  appointed,  when  judgment  granted  by  Mastei-,  366,. 

.367. 
reference,  not  to  be  prosecuted  ex  parte,  267. 
refused,  where  estate  distributed  after  advertisement  under 
statute,  41. 
after  account  in  Surrogate  Court,  41. 
estate  of  small  amount,  42,  282. 
reports,  in  suits  for,  362. 

form  of,  351,  405. 

separate,  not  to  be  made  unnecessarily,  366,  367- 
residuary  legatee,  action  for,  by,  43. 

one  may  have,  without  joining  others,  39. 
when  not  entitled  to  have  fund  brought  into 
Court,  364. 
separate  orders,  and  reports,  not  to  be  made  unnecessarily,  366, 

367. 
service  of  judgment,  285,  286. 

effect  of,  286. 
dispensing  with,  286. 
several  applications  for,  282,  283. 
summary  application  for,  may  be  made,  though  wilful  neglect 

and  default  charged,  362. 
wilful  neglect  and  default,  inquiry  as  to,  277,  367. 

charge  of,  does  not  oust  jurisdiction 
of  Local  Master,  362. 

ADMINISTRATOK — See  Administration — Administeator  Ad- 
Litem — Conpensation—  Personal  Repre- 
sentative. 

compensation  to,  for  care  and  trouble,  113,  367. 

Surrogate  Judge  may  allow,  113. 

— see  Compensation. 
costs,  liability  for,  of  administration  suit,  284. 

paid  by,  when  allowed,  113. 
High  Court  may  appoint,   36  adda. 
interest,  chargeable  against,  97,  98. 
neglect  to  pay  over,  interest  chargeable,  97. 
profits  made  out  of  estate,  by,  liability  for,  97. 

ADMINISTRATOR  AD  LITEM, 

decree  against,  binds  general  administr.ator,  36,  40. 
Surrogate  Judge  may  appoint,  36. 

ADMISSION, 

accounts,  of,  124. 

assets,  of,  by  paying  legacy,  42. 

of  service,  solicitor's,  21,  22,  760. 

ADVERTISEMENT— See  Administration—  Creditors—  Master 

— Quieting  Titles — Sale. 
AFFIDAVITS — See  Administration — Controverted  Elections- 
Costs — Quieting  Titles. 
attorney,  when  not  to  be  sworn  before,  524. 
(Vol.  I.  includes  pp.  1-49P.) 
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AFFIDAVITS— Contimied. 

attorney,  called  on  to  answer — see  Solioitoe. 
belief,  statements  on,  when  admissible,  143. 
commissioner  not  to  take  voluntary,  142. 
copies  of,  demand  for,  to  be  in  writing,  3.30. 
furnishing,  time  for,  331. 
costs  of,  331. 
costs  of,  where  not  drawn  in  accordance  with  Buku  S.  C,  143. 

unnecessary,  disallowed,  170. 
creditors'  claims,  as  to,  289. 

form  of,  390. 
cross-examination  on,  148,  149. 

cannot  be  evaded  by  withdrawal,  145. 
deponent,  how  far  liable  to  cross-examination,  148,  149. 

not  entitled  to  have  read,  on  cross-examination,  149. 
documents  referred  to  in,  reading  of,  145. 
evidence  on  motion  may  be  given  by,  148. 
exhibits  to,  reading  of,  145. 

facts,  within  deponent's  knowledge,  only  to  be  stated  in,  143. 
except  on  interlocutory  motions,  143. 
filed  prior  to  notice  of  motion,  145. 

with  Registrar  of  Chancery  Division,  to  be  sent  to  Clerk 
Record  and  Writs,  13. 
filing,  on  motions,  144. 

date  of,  when  to  be  stated  in  notice  of  motion,  145. 
place  of,  144. 

stamp,  to  be  affixed  before  using,  144. 
time  for,  in  support  of,  or  answer  to,  motion,  144. 
form  of,  141,  523 — see  Fokms. 
further  directions,  when  may  be  read  on,  72. 
impertinence  in,  exceptions  for,  abolished,  4. 
irregular,  when  sworn  abroad,  may  be  received,  142. 
jurat,  form  of,  384. 

where  more  than  one  deponent,  523. 
deponent  illiterate,  524. 
legible,  to  be,  523. 

means  of  knowledge,  to  be  shown  in,  143. 
motion,  in  support  of,  to  be  sworn  before  moving,  524,  525. 
new  trial,  in  support  of  motion  for,  when  to  be  sworn,  503. 
notice  of  cross-examination  on,  149. 
notice  of  motion,  to  be  mentioned  in,  145. 

of  service  of,  when  to  be  filed,  145. 
■office  copies,  service  of,  dispensed  with,  218,  219. 

how  made,  219. 
omitting  words  "make  oath,"  rejected,  142. 
opposite  party  may  read,  145. 

parties  to  cause  making,  description  of  deponent  in,  141. 
practice  as  to,  regulated  by  Rules  S.  C,  141. 
quieting  title  proceedings — see  Quieting  Titles. 
reading  of,  by  opposite  party,  145. 
reply,  in,  cross-examination  on,  149. 
Hules  as  to,  obsolete,,  523,  524. 
scandal,  exceptions  for,  abolished.  4. 
icandalous,  may  be  ordered  to  be  taken  off  files,  60, 144. 
matter  may  be  expunged,  60,  144. 
costs  of,  60. 
service,  of,  of  notice  of  motion,  when  to  be  filed,  145. 
(Vol.  I.  ini-  udes  pp.  1-490.) 
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-AFFIDAVITS— CoKiinwed. 

service,  of,  of  bills,  Orders  relating  to,  eflfete,  62. 
style  of  cause,  in,  141,  3S4,  355. 

when  erroneous,  maybe  re-sworn,  141. 
superlative,  and  offensive  expressions,  to  be, avoided  in,  142,  143. 
swearing,  524  adda. 
sworn  before  solicitor,  or  partner,  or  managing  clerk,  142,  524. 

abroad,  before  whom  to  be  sworn,  142. 

after  time  limited  for  filing,  not  to  be  used,  524,  525. 
voluntary,  commissioner  not  to  take,  142. 
withdrawal,  to  avoid  cross-examination  on,  not  allowed,  145, 149. 

.AGENT, 

county,  of  solicitor,  when  to  be  served,  19,  20. 
interest,  when  liable  to  pay,  98,  99. 

entitled  to  recover,  99. 
solicitor's,  lien  of,  on  papers,  26. 
fund,  28. 
service  of,  18,  19,  20. 

himself,  for  another  principal,  invalid,  19. 
wilful  neglect  and  default,  liability  for,  106. 

ALIMONY, 

bond  to  secure,  not  assignable,  45. 
costs,  interim  disbursements,  payable,  294. 
interim,  application  for,  when  it  may  be  made,  292. 
evidence  required,  292,  293. 
merits  cannot  be  gone  into,  on,  293. 
allowance  of,  292. 
amount  allowed  for,  293. 
indorsement  on  writ  for,  292. 

omission  of,  effect  of,  292. 
date  from  which  allowed,  292,  293. 
defendant  may  notify  plaintiff  he  will  pay,  294. 
motion  to  set  aside  order  for,  293. 
solicitor,  has  no  lien  on,  for  costs,  293. 
undertaking  of  plaintiff  to  proceed  to  trial  required, 293. 
extending,  293. 
permanent,  from  what  date  payable,  293. 
not  granted  in  Chambers,  293. 
registration  of  judgment,  or  order  for,  eff'ect  of,  244,  294. 

AMKNDMENT, 

of  decrees  and  orders,  180,  181,  182. 

judgments,  180,  181,  182. 

reports,  133,  138— See  Eeport. 
omission  of  usual  words,  cured  by,  181. 

directions  as  to  costs  reserved,  cured  by,  181,  182. 

ANSWER — See  Conteoverted  Elections. 

Orders  relating  to,  effete,  62. 

APPEAL — See  Court    of  Appeal — Criminal    Appeals  —  Psrvy 
Council — Report. 

award,  none  lies  from,  137. 

(Vol.  I.  includes  pp.  1-490.) 
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AVF'EA'L— Continued. 

Dominion  Controverted  Elections,  in,  when  it  lies  to  Supreme 

Court  571, 
from  County  Court,  to  be  taken  to  Court  of  Appeal,  494,  591. 

to  Q.  B.,  and  C.  P.,  Sule  as  to,  obsolete,  559 
— see  CouET  or  Appeal. 
Inspectoe  op  Titles— see  Quieting  Titles. 

Mastees — see  Master — Eepoet. 

certificate  of  taxation,  how  brought,  1.37 — see  Costs.- 
confirmation  of  report,  precludes,  132,  133,  134. 
costs  of,  176—  see  Costs. 
credibility  of  witness,  how  far  subject  of  138. 
cross  appeal,  a  waiver  of  objection  that  appeal  too- 
late,  134. 
Chambers,  exercising'jurisdiotion  in,  how  brought, 

373. 
evidence,  weight  of,  how  far  subject  of,  138. 
grounds  of,  to  be  taken  before  Master,  131,  132. 

but  Court  may  entertain   though  not 
taken,  131,  132. 
to  be  recited  in  order  on  appeal,  138. 
irregularity  of  proceedings  in  Master's  Office,  how 

far  ground  of,  138. 
judgments  on  summary  applications,  how  brought, 

372,  373. 
June,  not  to  be  argued  in,  unless  certified  as  short,, 

by  counsel,  226. 
hearing  of,  138,  224. 

may  be  adjourned  into  Court,  352. 
leave  to  appeal,  after  confirmation  of  report,  135, 372,. 

373. 
order,  time  for,  373. 

report,  how  brought,  373,  373 — see  Master. 
ruling,  136. 
setting  down,  224. 
unnecessary,  when  order  of  reference  void,  137,  138.^ 

report  void,  136. 
variation  of  report,  on,  138. 

no  physical  alteration  made,  138. 
waiver  of  objection  that  appeal  too  late,  134. 
E.EFEEEE  OP  Titles — see  Quieting  Titles. 
single  Judge,  to  Divisional  Court,  in  what  cases  abolished,. 
571,  582,  583, 
to  Divisional  Couet — see  Divisional  Couet. 

seven  days'  notice  of,  to  be  served,  224. 

setting  down,  224. 

single  Judge  sitting  in  Court,    from,   does  not  lie,. 

571,  582,  583. 
where  it  lies,  790. 
Judge,  single,  in  Q.  B.,  and  C.  F.  D.,  setting  down,  581. 
APPEARANCE— See  Municipal  Elections. 
APPOINTMENT— See  Account— Mastee. 

default  in  attending  proceedings  on,  531. 
one  sufficient,  531. 

(Vol.  I.  includes  pp.  1490.) 
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arrest  of  judgment. 

motion  in,  no  longer  made,  503. 
Bide  as  to,  not  in  force,  503. 

ASSETS — See  Administration. 

admission  of,  by  paying  legacy,  42. 
distribution  of,  pro  rata,  on  deficiency,  284. 
removal  out  of  jurisdiction,  may  be  restrained,  41. 

ASSISTANCE, 

■writ  of,  may  issue  without  previous  issue  of  attachment,  166. 

ASSIZES, 

cases  entered  at,  to  remain  on  list  till  tried,  575. 

adjourned,  new  notice  of  trial  not  necessary,  576. 
cause  list  at,  576. 

eases  to  be  struck  ofif,  as  disposed  of,  576. 
remanets  not  to  be  re-entered,  575. 

new  notice  of  trial  unnecessary  in  case  of,  576. 

ATTACHMENT— See  Bailable  Peoobedings  —Contempt. 

attorney,  liability  of,  to,  for  not  entering  appearance,  492. 
certificate  of  Master,  of  default,  167. 

may  be  read,  though  notice  of" 
reading  not  given,   167. 
contempt,  for,  in  non-production,  167. 

motion  for,  must  be  made  to  a  Judge,  167. 
costs,  where  order  obeyed  pending  motion,  167. 
debts,  of — see  Forms. 

entry  of,  in  debt  attachment  book,  506. 
proceeding  for,  in  what  Court  to  be  taken,  506. 
default,  how  established  on  motion  for,  167. 
discharge  from  custody,  when  granted,   167,  168. 
evidence  on  motion  for,  167. 
issue  of,  not  necessary' to  found,  sequestration,   164,  165. 

writ  of  assistance,  166. 
non-production,  motion  for,  167. 

notice  of,  howserved,  167. 
order  for,  necessary  in  all  cases,  531. 
order  nisi,  abolished,  166. 

notice  of  motion  for  order  absolute,   to  be  given  in- 
stead of,  166. 
praecipe,  issuing  on.  Order  relating  to,  effete,  100. 
proclamations,  with,  abolished,  3. 
purging  contempt,  168. 
rules  for,  on  jyrceecipe,  abolished.  531. 
service  of  notice  for,  on  solicitor,  when  sufficient,  167. 

personally,  when  necessary,  167. 
service  of  order,  proof  of,  when  necessary,  167. 
sequestration,  may  issue  after,  160. 
Sheriff,  against— see  Bailable  Peoceedings. 
sufficiency  of  compliance  in  Master's  Office,  to  be  determined  by 

Master,  168. 
office  of  Clerk  of  Record  and  Writs,, 
to  be  determined  by  Judge,  168. 
fVol.  I.  jr.cludps  pp.  1490.) 
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ATTORNEY — See  Controverted  Elections — Libk  of  Solicitor — 
Solicitor. 

affidavits,  when  not  to  be  sworn  by,  142,  524. 
answering,  order  may  be  made  for,  29. 
agents'  book,  entries  to  be  made  in,  528,  529. 

neglect  to  make,  eflfeot  of,  529. 
attachment,  of,  for  not  appearing,  492. 
changing,  order  for,  necessary,  492. 

form  of,  493. 
cognovit,  to  be  attested  by,  498,  499,  500. 

explanation  to  be  given  by,  498,  499. 

ommiasion  to  give,  effect  of,  500. 
lien  for  costs,  not  to  to  be  prejudiced  by  set-off,  505. — see  Lien 

OF  Solicitor. 
misconduct,  striking  off  roll  for,  491,  492. — see  Soltcitok. 
notice  of  appointment,  after  suitor  has  acted  in  person,  530. 
privilege  of,  cannot  be  claimed,  in  cases  within  0.  0.  jurisdiction, 

505. 
Ride  as  to  admission  of,  superseded,  491. 
recognizance  of  bail,  when  not  to  be  taken  by,  513. 
solicitor  of  Supreme  Court,  is  now,  491. 
striking  off  roll,  491,  492. 

certificate  of,  to  other  Courts,  491. 
form  of  order  for,  491. 

ATTORNEY-GENERAL, 

mortgagor  dead  without  heirs,   sale   may  be  ordered  against, 

when,  194. 
pre-audience,  right  to,  preserved,  574. 

AUCTIONEER— See  Master— Sale. 

AWARD. 

appeal  from,  none  allowed,  137. 

costs  on,  taxation  of,  531. 

setting  aside,  grounds  for,  to  be  stated  in  notice  of  motion,  531. 

BAIL — See  Bailable  Proceedings. 

BAILABLE  PROCEEDINGS, 

affidavit  of  justification  of  bail,  form  of,  514,  515,  516. 

service  of,  514. 
attachment,  against  Sheriff  for  not  bringing  in  body,  511. 

not  set  aside  except  on  merits,  511. 
bail,  "to  action,"  meaning  of,  610,  511. 
"above,"  meaning  of,  510,  511. 
allon'ance  of,  when  refused,  514. 
amount  in  which  they  must  justify,  516. 
attorney,  when  inelligible  as,  513. 

clerk  of,  when  inelligible  as,  513. 
bailiff,  when  inelligible  as,  513. 
bond,  action  on,  when  stayed,  pending  rule  to  bring  in  body, 

5n. 

when  not  stayed  except  on  merits,  511. 
condition  of,  to  Sheriff,  510. 

special  bail,  511. 
execution  of,  510. 

(Vol.  I.  includes  pp.  1490.) 
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BAILABLE  PROCEEDINGS  -Continued. 

bond,  bail,  forfeited,  how,  510. 

form  of,  to  Sheriff,  510. 

judgment  on,  signing,  when  ordered  to  stand  as  se- 
curity, 509,  510. 
nullity,  when  it  may  be  treated  as,  513. 
penalty  of,  510. 

staying  proceedings  on,  terms,  of,  510,  511. 
sureties  to,  509,  510,  513. 

change  of ,  without  leave,  not  allowed,  513. 
exceptions  to,  time  for  taking,  510,  515,^ 

516. 
justification  of  bail — see  bail,  justification 

of,   infra. 
number  of,  513. 
change  of,  without  leave,  not  allowed,  513. 
exceptions  to,  510,  515,  516. 

indemnified  by,  defendant's  attorney  cannot  justify,  513- 
justification  of,  513,  514,  515,  616. 

affidavit,  form  of,  514,  515,  516. 
costs  of,  514. 
notice  of,  516. 

when  bail  put  in,  in  the  country,  514. 
liability  of,  517. 

notice  of  more  than  two,  when  irregular,  512. 

allowed,  513. 
nullity,  when,  513. 
number  of,  512,  513. 
recognizance  of,  not  to  be  taken  by  attorney  of  either  party,. ... 

513. 
render  of  principal  by,  though  rejected,  516. 

after  action  brought,  time  for,  517. 
staying  proceedings   against,    after,  . 
517. 
Sheriff,  officer  of,  when  inelligible  as,  513. 
to,  509,  510. 

becoming  bail  to  action,  may  be  excepted  to,  510. 
"  special,"  meaning  of,  511. 

may  be  put  in,  before  return  of  rule  to  bring  in 
body,  511. 
staying  proceedings  against,  when  ordered,  611,  517. 
costs  of  justification  of  bail,  614,  517. 

defendant  not  to  be  confined  in  gaol  within  24  hours  of  arrest,  509. 
discharge  of,  on  giving  bail,  509. 
for  misnomer,  509, 
rule  for,  form  of,  520. 
exceptions  to  bail,  time  for  taking,  515,  616. 

notice  of,  when  to  be  served,  516,  516. 
judgment,  time  for  proceeding  to,  against  prisoner,  520. 

on  bail  bond,  when  it  may  be  signed,  609,  610. 
justification  of  bail,  513,  514,  515,  516. 

costs  of,  how  borne,  514. 

when  bail  fail  to  justify,  51T. ' 
notice  of,  516. 
time  for,  614,  616. 
misnomer  of  defendant  in  capias,  effect  of,  509. 
prisoner,  discharge  of,  on  putting  in  bail,  620. 

(Vo).  I.  iDcIudes  pp.  1-490.) 
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BAILABLE  P'ROCEEDmOS— Continued. 

prisoner,  proceedings  against,  time  for,  520. 

statement  of  claim,  when  to  be  delivered  against,  620. 
render  of  principal,  by  rejected  bail,  516. 

after  action  brought,  time  for,  517. 
plaintiff  proceeding  with  action  after  notice 

of,  517. 
staying  proceedings  after,  when  ordered,  517. 
return  of  writ  by  Sheriff,  how  made,  522. 
rule  to  bring  in  body,  when  it  may  issue,  511,  512,  520,  522. 

attachment  for  disobeying,  how  issued,  512. 
cannot  issue  after  judgment  for  escape,  512. 
defendant  released  by  or- 
der of  plaintiff,  512. 
plaintiff  has  taken  assign- 
ment of  bail  bond,  512. 
should  be  issued,  and  served,  promptly,  512. 
sheriff,  bail  to,  509,  510. 

becoming  bail  to  action,  exceptions  to,  510. 
attachment  against,  for  not  bringing  in  body,  511. 

not  set  aside  except  on  merits,  511. 
return  of  writ  by,  how  made,  522. 

rule  to  bring  in  body,  when  it  may  issue  against,  511,  512. 
how  issued,  520. 

whenslieriffresigns,522. 
special  bail  may  be  put  in  after,  511. 
special  bail,  meaning  of,  511. 
trial,  time  for  proceeding  to,  as  against  prisoner,  520. 

BAILIFF, 

mortgagee,  right  of,  to  employ,  111,  112. 
neglect  and  default,  liability  for,  105,  106. 

BARRISTER, 

disbarring,  492. 

suspension  of,  on  being  struck  off  Solicitors'  Roll  for  misconduct, 
491,  492. 
for  misconduct,   does  not  preclude  proceedings, 
to  disbar,  492. 

BIDDINGS— See  Sale. 

BILLS  IN  CHANCERY. 

of  revivor,  abolished,  3 — see  Continuing  Proceedings. 
review,  abolished,  4. 

petition  in  lieu  of,  substituted,  177,  178,  179. 
supplemental,  abolished,  3. 
to  impeach  decrees,  abolished,  4. " 

petition  in  lieu  of,  177,  178. 
carry  decrees  into  operation,  abolished,  4. 

petition  in  lieu  of,  177,  179. 
suspend  operation  of  decrees,  abolished,  4. 

petition  in  lieu  of  177,  179. 

BILL  OF  EXCHANGE, 

staying  action  on,  terms  of,  497. 

(Vol.  I.  includes  pp.  1-490.] 
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BOXDS — See  Bailable  Phoceedimos — Court  of  Appeal. 

Accountant,  when  to  be  taken  in  name  of,  794. 

HOOKS  OF  ACCOUNT— See  Evidence. 

CANADA  COMPANY, 

covenants  by,  213. 

deeds,  how  executed  by,  213. 

CANDIDATE— See  Controverted  Elections  (Ont.) — Municipal 
Elections. 

■CAPIAS  AD  SA  TISFACIENDUII.     See  Forms. 

CAUSE  LIST, 

assizes,  at,  576. 

Clerk  of  Record  and  Writs,  to  prepare  in  Chy.  D.,  13. 
sittings  of  Divisional  Coiut  Q.  B.  &  C.  P.  Div.  at,  581. 
Single  .ludge  in  Q.  B.  &  C.  P.  Div.  at,  581. 

■CERTIFICATE  —  See   Master  —  Mortgage  Actions  —  Quieting 
Titles — Report. 

bank,  of,  of  default  in  payment,  149,  141. 
counsel's,  for  setting  down  causes  in  June,  226. 
Lower  Scale,  for  bringing  action  under,  337,  405. 
Master's,  126. 

not  to  be  given  after  report,  unless  required  by  the 
Court,  126. 

CESTUI  QUE  TSUSr—See  Trustee. 

action  for  execution  of  trust,  by,  parties,  43. 

appointment  of  new  trustee,  action  for,  43. 

may  be  compelled  to  bear  proportion  of  costs  of  action  brought 
by  one,  for  common  benefit  of  all,  44. 

parties  from  whom  account  sought,  must  be  made  original  defen- 
dants, 43. 

represented  by  trustee,  49,  50,  52. 

when  required  to  be  joined  as  parties,  51. 

•CHAMBERS — See  Controverted  Elections — Judge  in  Chambers 
— Master  in  Chambers. 

accounts,  how  taken  in,  82. 
adjourning  matters  to,  or  from.  Court,  84,  85. 
administration,  judgment  for,  when  granted  in,  281,  361. 
applications  in,  how  made,  80,  81. 
business  to  be  taken  in,  78,  79,  80.  81,  82,  83. 
judgment,  in  mortgage  actions,  when  granted  in,  234,  276. 
partition  actions,  when  granted  in,  368. 
when  set  aside  in,  225. 
parties,  may  be  added  in,  83,  84. 
receivers,  when  appointed  in,  154. 
service  of  notice  of  motion  in,  82. 

CHANCERY  DIVISION— See  Divisional  Court,  Chancery  Divi- 
sion. 

(Vol.  I.  includes  pp.  1-490.) 
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CHANGE  OF  SOLICITOR. 

appointment  of  new  solicitor  on  death  of  solicitor,  on  the  record 
how  compelled,  23. 
notice  of,  to  be  served,  23. 
separate  solicitor,  to  one  of  several  plaintiffs,  23. 
solicitor,  by  party  pre  viously  acting  in  person,  23. 
solicitor,    by    party   added,   on  transmission    of. 
interest,  24. 

notice  of  to  be  served,  24. 
order  for,  when  necessary,  22,  23,  492. 
form  of,  493. 
may  be  obtained  on  praecipe,  22. 

but   not  by   one  of  several   clients,, 
where  retainer  joint,  23. 
material  facts,  must  be  disclosed,  on  application  for,  23. 
must  be  obtained,  when  client  discharges  solicitor,  22.. 
where   solicitor    discharges  himself,- 
22. 
of  no  effect,  till  served,  19,  23. 

payment  of  costs,  not  made  a  condition  precedent  in,  23. 
prima  Jacie  a  discharge  of  solicitor  by  client,  24. 

but  not  when  solicitor  has  refused  to  act,  24> 
or,  become  bankrupt,  24. 
or,  been  arrested,  and  detained  in  cus- 
tody, 24. 
or,  solicitor's  firm  dissolved,  24. 
proceedings  taken  before,  irregular,  23. 
setting  aside,  for  suppression  of  material  facts,  23. 
unnecessary,  merely  to  obtain  payment  out  of  Court,  28. 
or  when  solicitor  dies,  22,  23. 
or  on  change  of  interest,  24. 
service  of  solicitor  on  record,  good,  till  order  to  change  served,  23- 
subpoena,  to  appoint  new  solicitor,  when  necessary,  23. 

CHATTEL  MORTGAGE, 

time  for  filing,  cannot  be  extended  under  JRules  S.  C,  220. 

CHEQUE, 

praecipe  for,  form  of,  385. 

CHOSE  IN  ACTION, 

assignee  of,  may  sue,  without  joining  assignor,  45. 

but  must  take  beneficially,  and  absolutely,  45. 
bond  to  secure  alimony,  not  assignable,  45. 

defences  existing  at  date  of  assignment,  may  be  set  up  against, 
assignee,  46. 

CLERK  OF  ASSIZE  OF  YORK, 

duty  of,  to  return  records,  584. 

CLERK  OF  ELECTION  COURT  (CHANCERY),  358,  359. 

Accountant  to  be,  for  receipt  of  money,  358,  359. 
Registrar  to  be,  for  other  purposes,  358,  359. 

(Vol.  I.  includes  pp.  1-190  ) 
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CLERK  OF  CROWN  OF  QUEEN'S  BENCH, 
iurisdiction  of,  in  Chambers,  563,  564,  565. 

CLERKS  OF  CROWN,  and  DEPUTY  CLERKS  OF  OROWN, 
appearance,  how  delivered  to,  532. 

thrust  under  door  of  office,  irregular,  532. 
appointment,  one  sufficient,  531. 

proceeding  on,  ex  parte,  531. 
attendance,  of  parties,  or  solicitors,   required  to  transact  busi- 
ness before,  532. 
office  hours  of,  810. 

proceedings  should  be  conducted  in,  532. 
taken  out  of,  irregular,  532. 
precedence  of  parties  in  office  of,  532. 
transmission  of  papers  by,  533. 

CLERKS  OF  PEACE, 

fees  of,  Bules  regulating,  587-591. 
tariff  of,  591-601. 

CLERK  OF  PROCESS, 

attendance  of,  in  office,  534. 

office  hours  of,  534,  810. 

writs  to  be  issued  by,  533,  534,  810,  812. 

copies  of,  to  be  transmitted  to  proper  officer,  811,  812. 

praecipes  for,  to  be  transmitted  to  proper  officer,  556,  557- 

CLERK  OF  RECORDS  AND  WRITS, 

bond,  of  committee  of  lunatic,  to  be  filed  with,  360. 

duties  of,  10,  11,  12,  13. 

papers  filed  with  Registrar  Chancery  Division,  to  be  transmitted 

to,  13. 
production  in  office  of,  how  enforced,  167. 

COGNOVIT, 

attestation  of,  497,  498. 

form  of,  449. 

irregular,  third  party  cannot  object  to,  449. 
attorney  may  execute,  498. 

attendance  of,  on  execution,  498. 
before  action,  vahd,  499. 
defeasance,  to  be  written  on  same  paper,  498. 
execution  of,  how  witnessed,  497,  498. 
explanation,  to  be  given  by  attorney  attesting,  498,  499. 

omission  to  give,  effect  of,  500. 
judgment  on,  leave  to  enter,  when  necessary,  498,  499. 

how  obtained,  498,  499. 
reading  over,  unnecessary,  if  explanation  given,  499. 

COMMISSION— See  Compensation— Costs. 
COMMISSION  OF  REBELLION, 
abolished,  3. 

(Vol.  I.  includes  pp.  1490.) 
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•COMMISSION  TO  TAKE  EVIDENCE, 

depositions  taken  under,  return  of,  500 
may  issue  on  certificate  of  Master,  when,  70. 
Master  may  certify  for,  117. 
opening,  70. 

order  for,  necessary  before  judgment,  70. 
not  granted  of  course,  70. 

may  be  obtained,  to  take  examination  for  discovery,  70. 
or,  in  support  of  motion  for  adminis- 
tration, 281. 

COMMITTEE  OF  LUNATIC, 

accounts,  passing.  Master  may  appoint  time  for,  350. 
appointment  of,  how  made,  326. 

balances,  paying  into  Court,  Master  may  appoint  time  for,  350. 
bond  of,  to  be  filed  with  Clerk  of  Records  and  Writs,  360. 
compensation,  when  disallowed,  for  not  passing  accounts,  350. 

paying    balances    into 
Court,  350. 
COMPENSATION, 

administrators,  entitled  to,  for^services,  113,  367. 

amount  of,  how  fixed,  1 14. 

committee  of  lunatic,  of,  350. 

executors,  entitled  to,  for  services,  113,  367. 

fixed  by  trust,  cannot  be  reduced  by  Master,  115. 

legacy  by  way  of,  114,  367. 

bears  interest,  114. 

does  not  abate,  114. 
lump  sum,  may  be  allowed  for,  1 14. 
Master,  duty  of,  in  fixing,  113,  115. 
misconduct,  effect  of,  on  right  to,  115. 
not  allowed,   ou  sums  charged  on  the  'ground  of  wilful  neglect 

and  default,  115. 
per  centage,  on  receipts  and  payments,  114. 

reinvestments  disapproved,  114. 
personal  representative,  allowance  to,  for,  367 . 
priority  of,  over  creditors'  claims,  368. 
purchaser,  to, — see  Purchaser. 
receiver's — see  Receiver. 
refused,  when.  315,  367,  350. 
sliding  scale,  114. 

Surrogate  Judge,  may  allow,  113,  not  ■pendente  lite,  113. 
trustees,  entitled  to,  for  services,  113. 

CONDITIONAL  ORDER, 
abandonment  of,  77. 

CONDITIONS  OF  SALE, 

deeds,  as  to  production  of,  effect  of,  212,  213. 
form  of,  385. 

proof  of  title,  as  to,  effect  of,  192,  193,  212,  213. 
special,  must  be  set  out  in  advertisement,  191,  192,  194,  195. 
when  allowed,  192. 
invalid,   192. 
standing,  194. 

form  of,  385. 

(Vol.  I.  includes  pp.  1-490.) 
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•CONDITIONS  OF  SALE— Continued. 

title  bad,  not  passed  off  by  special,  213. 

purchaser  not  bound  to  complete,  notwithstanding,  19.S. 
even  though  defect  arise  prior  to  deed  selec- 
ted as  root  of  title,  193. 

CONDUCT  OF  PROCEEDINGS— See  Administration. 

suit  constitued  under  Ord.  58,  jurisdiction  of  Court  as  to,  46. 

CONSENT— See  Orders. 

CONSOLIDATION  OF  MORTGAGES— See  Mortgage  Actions. 

■CONTEMPT — See  Attachment — Controverted  Elections — CosTf; 
— Master — Municipal  Elections — Sequestration  . 

attachment  for,  not  issuable  without  order,  531. 
costs  of,  when  purged,  pending  motion  to  commit,  167. 
non  production,  motion  to  commit  for,  167. 

notice  of,  how  served,  167. 

evidence  on,  167. 

must  be  made  to  a  Judge, 
167. 
receiver,  interference  with,  157 — see  Receiver. 
service  of  noticeof  motion  to  commit  for,  when  to  be  personal,  530. 

■CONTESTANT— See  Quieting  Titles. 

CONTINUING  PROCEEDINGS, 

order  for,  motion  to  vary,  or  set  aside,  how  made,  225. 
transferee  added  under  order,  not  bound  to  retain  solicitor  who 
represented  his  transferror,  24. 

CONTROVERTED  ELECTIONS— See  Municipal  Elections. 

(Dominion.)— Rules  of  Q.  B.  &  C.  P. 

abatement  of  petition,  notice  to  be  given  of,  683,  709. 
effect  of,  684,  709. 
proceedings  upon,  68'4,  709. 
when  it  takes  place,  684,  709. 
Accountant,  of  Supreme  Court,   payment  of  deposit  to,  valid, 

664,  689. 
Act  of  Dominion,  conferring  jurisdiction,  valid,  665,  691. 
address  for  service,  petitioner's,  to  be  left  with  Clerk,  673,  698. 
notice  of,  to  be  in  duplicate,  673,  698. 
to  be  entered  in  book,  678,  679,  704. 
affidavits,  how  to  be  entitled,  678,  679,  704. 
agent,  notice  of  employment  of,  to  be  left  with  Clerk,  673,  698. 
employed  by  petitioner  to  give  notice   of  appointment, 
685,  711. 
respondent  to  give  notice  of  appointment, 
685,  711. 
service  on,  sufficient,  685,  711. 
a,mendment  of  particulars,  when  allowed,  671,  696. 
answer,  to  petition,  when  to  be  filed,  670,  695. 
appeals,  how  made,  669,  694. 

none  from  decision  awarding  seat,  665,  691. 
preliminary  objections,  when  allowed  respecting,  669,  694. 
attorney  for  petitioner,  name  of,  to  be  left  with  Clerk,  673,  698. 
(Vol  I.  iuoludcB  pp.  1-490.) 
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attorney  for  petitioner,  notice  of,  to  be  in  duplicate,  673,  698. 

respondent,  name  of,  to  be  left  with  Clerk,  673,  ,698, 
Chambers,  interlocutory  applications  may  be  hea,rd  in,  681,  706, 
contempt,  order  to  commit  for,  679,  705. 

form  of,  679-80,  705. 
persons  liable  to  be  committed  for,  680,  706. 
warrant  to  commit  for,   how  to    be   acted    on,    680, 
681,  706. 
costs,  security  for,  to  be  given  by  petitioner,  664,  689. 
how  given,  664,  689. 
preliminary  objection  to,  sufBciency  of,   669,. 

694. 
who  entitled  to  benefit  of,  664,  689. 
execution  to  recover,  685,  710. 
office  fees,  payable,  685,  711. 

petition  improperly  drawn,  of,  to  be  disallowed,  666,  091, 
taxation  of,  685,  710. 
decision  awarding  seat,  final,  665,  691. 
de  die  in  diem,  trial  to  proceed,  678,  703. 
deposit,  to  be  made  as  security  for  costs,  664,  689. 
claims  to,  how  disposed  of,  674,  700. 
Clerk  to  keep  account  of,  675,  700 

dissolution  of  Parliament,  effect  of,  on  right  to,  664,  689, 
parties  entitled  to  benefit  of,  664,  674,  689,  700. 
payment  of,  when  ordered,  664,  675,  689,  700. 
order  for,  675,  700. 
disclaimer,  respondent  may  file,  684,  710. 
discovery,  proceedings  for,  677,  702,  703. 

dissolution  of  Parliament,  effect  of,  on  right  to  deposit,  664,  689. 
Dominion  Parliament,  power  of,  to  confer  jurisdiction  on  Provin- 
cial Courts,  665,  691. 
entitling  proceedings,  678-9,  704. 
evidence,  not  to  be  stated  in  petition,  670,  695. 

inadmissible,  respecting  objections  omitted  from  par- 

ticulars,  670,  695. 
return  of,  to  Court,  687,  712. 
examination  of  parties  for  discovery,  677,  703. 
fees  payable,  685,  711. 
form  of  petition,  666,  691. 

notice  of  withdrawal  of  petition,  681,  707. 
order  to  commit,  679-80,  705. 
— See  Forms. 
formal  objections,  petition  not  to  be  defeated  for,  686,  712. 
interlocutory  applications,  how  disposed  of,  681,  706. 
issue,  petition  when  at,  670,  695. 
Judge,  decision  of,  awarding  seat,  final,  665,  691. 

evidence  to  be  returned  by,  686,  712. 
list  of  votes  objected  to,  when  to  be  delivered,  670,  671,  696,  G97, 
notice  of  petition,  to  be  served  on  respondent,  667,  692. 
abatement  of  petition,  to  be  given,  683,  709. 
address  for  service,  to  be  delivered,  673,  698. 
appointment  of  agent  by  petitioner,  685,  711. 

respondent,  695,  711. 
attorney's  name,  to  be  left  with  Clerk,  673,  698. 
hearing  of  application  to  withdraw  petition,  683,  709. 
respondent's  intention  not  to  oppose  petition,  684,  710, 
(Vol.  1.  includes  pp.  1-49).) 
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notice  of  respondent's  intention  not  to  oppose  oetition,  publication 

of,  685, 
710. 
when  to  be 
served, 
685,  710. 
withdrawal  of  petition,  681,  706. 

form  of,  631,  707. 

for  publication,  682, 708. 
service  of,  682,  707. 
objections — see  preliminary  objections,  infra. 

to  votes,  when  seat  claimed,  670,  671,  696,  697. 

evidence,  as  to,  inadmissible  if  not  included 
in  list,  672,  697. 
office  fees,  what  chargeable,  685,  711. 
papers,  how  entitled,  678-9,  704. 
-particulars,  when  ordered,  670,  671,  695,  696. 

amendment  of,  when  allowed,  671,  696. 
copy  of,  to  be  left  for  Judge  at  trial,  686,  711. 
how    certified,  686,  711. 
delivery  of,  after  time  limited,  671,  696. 
evidence  of  objection,  not  stated  in,   inadmissible, 

670,  695. 
time  for  delivery  of,  671,  696. 
petition,  form  of,  665,  666,  690,  691. 

copy  to  be  left  for  Returning  Officer,  663,  688. 

sent  by  Clerk  to  Returning  Officer,  663,  674, 

688,  699. 
published  by  Returning  Officer,  674,  699. 
cross,  time  for  presenting,  667,  692. 
division  of,  into  paragraphs,  &c.,  666,  691. 
entitled  in  H.  C.  J.  valid,  665,  690. 

how,  665,  667,  692. 
evasion  of  service  of,  674,  699,  700. 
evidence  not  to  be  stated  in,  670,  695. 
filing  of  in  Q.  B.,  663,  664  ;  in  C.  P.,  684. 

necessary  to  give  Court  jurisdiction,  664,  689. 
issue,  when  at,  670,  695. 
list  of,  to  be  made  by  Clerk,  675,  701. 
notice  of,  to  be  served  on  respondent,  667.  692. 
prayer  of,  666,  691. 
service  of,  how  effected,  674,  699. 

substituted,  when  authorized,  667,  674,  692,  699,  700. 
signature  of,  by  petitioner,  necessary,  666,  691 . 

how  questioned,  666,  691. 
time  for  filing,  567,  692. 
-trial  of,  time  for,  667,  692— see  trial,  infra. 
withdrawal  of,  681,  706. 

affidavit  required  on,  682,  707. 
leave  of  Court  necessary,  681,  707. 
notice  of,  681,  707. 

form  of,  681,  707. 

publication  of,  681,  707. 

to  be  left  with  Clerk,  682,  707. 

served  on  respondent,  and  Re- 
turning Officer,  682,  707. 

(Vol.  I.  includes  pp.  1-490.) 
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petition,  withdrawal  of,  Speaker,  report  to  be  made  to,  on,  681,. 
683,  708,  709. 
substitution  of  petitioner  on,  681.  683,  708, 

709. 
time  for  hearing  application  for,  how  fixed, 
683,  709. 
petitioner,  who  may  be,  665,  690. 

list  of  votes  objected  to,  to  be  delivered  by,  time  for 

in  Q.  B.,  670,  671,  in  0.  P.,  696,  697. 
must  sign  petition,  666,  691. 

substitution  of,  on  application  to  withdraw  petition, 

681,  683,  708,  709. 
when  refused,  683,  708. 
withdrawal  of  petition,  each  must  concur  in,  681,  707. 
practice  laid  down  by  Dominion  Act  adopted,  687,  712. 
preliminary  objections,  668,  693. 

appeals  respecting,  when  allowed,  669,  694. 
costs  of,   when  petitioner  successful,  669,. 

694. 
delivery  of,  after  time  limited,  668,  693. 
disallowance  of,  668,  669,  693,  694. 
filing,  668,  69.3. 
hearing  of;  668,  693. 
overruled,  cannot  be  reiterated  in  answer,. 

669,  694. 
time  for  delivering,  668,  693. 
production  of  documents,  how  obtained,  677,  702. 
Kegistrar  of  Election  Court,  how  appointed,  679,  704. 

duties  of,  679,  704. 
respondent,  may  give  notice  that  he  does  not  oppose  petition,. 
684,  710. 
acting  in  person,  notice  of,  673,  698. 
attorney  of,  notice  of,  to  be  delivered,  673,  698. 
list  of  votes  objected  to,  to  be  delivered  by,  when  seat 
claimed,  670,  671,  696,  697. 
time  for  delivery  in  Q.B.,  672, 
in  C.  P.,  697. 
substitution  of,  when  authorized,  685,  710. 
Returning  Officer  to  publish  petition,  674,  699. 

notice  of  withdrawal,  682,  707- 
Sules  of  14th  February,  1874,  as  to,  superseded,  569. 

Court,  how  published,  686,  712. 
security  for  costs,  how  given,  664,  689. 

preliminary  objection  to  sufficiency  of,  669,  694.. 
signature  of  petitioner  to  petition,  necessary,  666,  669. 

how  questioned,  666,  691. 
service  of  petition,  667,  692. 

substituted,  when  allowed,  667,  692. 
notice  of  withdrawal  of  petition,  682,  707. 
proceedings  on  petitioner,  673,  685,  698,  711. 
respondent  673,  685,  698,  711. 
on  agent  sufficient,  685,  711. 
solicitors',  and  agents'  book,  to  be  kept  by  Clerk,  673,  698. 
Speaker,  report  to  be  made  to,  on  withdrawal  of  petition,  681-2^ 

707. 
trial  of  petition,  686,  712. 

(Vol.  1.  iDcIudes  pp.  1-490.) 
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special  case,  how  stated,.  678,  704. 

may  be  reserved  at  trial,  678,  704. 
substitution  of  petitioner,  when  allowed  on  application  to  with- 
draw, 681,  683,  708,  709. 
application  for,  how  made  in,  683,  708. 
respondent,  when  allowed,  685,  710. 
time,  for  filing  petition,  667,  692. 

delivering  preliminary  objections,  668,  693. 

particulars,  671,  672,  696. 
trial  of  petition,  667,  692, 
trial,  time  and  place  of,  how  fixed,  670,  675,  695,  701. 

notice  of,  how  given,  675,  676,  701,  702.. 
form  of,  676,  777,  702. 
Sheriff  to  publish,  676,  701. 
adjournment  of,  may  be  ordered,  677,  678,  703. 

formal  when  unnecessary,  678,  703. 
change  of  place  of,  676,  701. 
de  die  in  diem,  to  proceed,  678,  703, 
dismissal  of  petition,  for  not  proceeding  to,  676,  701. 
time  lor,  676,  701. 
votes,  list  of  those  objected  to,  delivery  of,  by  petitioner,   670,. 

671,  696,  697. 
respondent,  672, 
697. 
order  for,  unnecessary 
670,  672,  696,  697. 
witnesses,  order  to  compel  attendance  of,  679,  705. 

form  of,  679,  705. 
costs  of,  to  be  ascertained  by  Registrar  of  Election 
Court,  679,  704. 
withdrawal  of  petition,  681,  706 — see  petition,  supra. 

(Ontario.)— Rules  of  Courtjof  Appeal. 

abatement  of  petition,  notice  to  be  given  on,  740. 

by  dissolution  of  Parliament,  740. 
affidavit  of  petitioner,  to  be  annexed  to  petition,  716. 
address  for  service,  to  be  left  on  filing  petition,  723. 

by  respondent,  724. 
adjournment'of'trial,  732. 

formal  where  unnecessar}',  732. 
agent,  of  petitioner,  or  respondent,  notice  of  appointment,  743.. 
amendment  of  petition,  when  allowed,  718,  719. 

particulars  when  allowed,  721. 
answer,  formal,  unnecessary,  720. 
attachment  for  contempt,  when  ordered,  735. 
candidate,  may  be  a  petitioner,  717. 
Chambers,  Judge  at,  jurisdiction  of,  736. 
Clerk  of  Grown  in  Chancery,  notice  of  trial  to  be  sent  to,  730. 

ballots  and  books,  (fee,  to  be  for- 
warded by,  730. 
documents  in  possession   of,   how 

dealt  with,  730,  731. 
documents  in  possession  of,  inspec- 
tion of,  731. 
contempt,  proceedings  for  punishment  of,  734-736. 
corrupt  practices,  how  far  a  disqualification  of  petitioner,  717- 

(Vol.  I.  includes  pp.  1491). ) 
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corrupt  practices,  two  judges  to  try,  where  alleged,  729. 
costs,  of  witnesses,  734. 
execution  for,  742. 
how  taxed,  742. 

improperly  drawn  petition,  of,  718,  719. 
petitioner  withdrawing,  liability  for,  738. 
recovery  of,  out  of  deposit,  742. 

security  for,  to  be  given  by  petitioner,  716 — see  deposit; 
infra. 
•Court,  title  of,  733. 
■death  of  petitioner,  740. 
respondent,  740. 
declaration  that  seat  vacant,  effect  of,  740. 

proceedings  on,  740,  741. 
-deposit,  to  be  made  as  security  for  cost,  7 IB- 
payment  out,  how  ordered,  726,  727. 

made,  727. 
persons  entitled  to  benefit  of,  716. 
receipt  for,  to  be  delivered  to  Registrar,  727. 
retention  in  Court,  order  may  be  made  for,  on  applica 
tion  to  withdraw  petition,  737. 
■disclaimer  by  respondent,  service  of,  741. 

publication  of,  741. 
discovery,  proceedings  for,  731. 
dissolution  of  Parliament,  effect  of,  740. 
■documents,  inspection  of,  731- 

production  of,  order  for,  how  obtained,  731. 
Election  Court,  title  of,  733. 

Registrar  of,  may  be  appointed,  733. 
duties  of,  733. 
evasion  of  service,  proceedings  in  case  of,  726. 
evidence,  not  to  be  stated  in  petition,  718,  720 

stated  in  petition,  maybe  struck  out,  719,  721. 
examination  of  parties,  731. 

before  whom  taken,  733. 
execution  for  costs,  742. 
forms — see  Forms. 

formal  objections,  proceedings  not  to  be  defeated  for,  743. 
inspection  of  documents,  731. 
interlocutory  questions,  how  disposed  of,  736. 
■Judges  for  trial  of  election  petitions,  how  placed  on  rota,  804. 

illness  of,  at  trial,  proceedings  in  case  of,  732. 
law,  questions  of,  how  determined,  729. 
list  of  petitions,  to  be  made,  727. 

to  be  posted  in  Registrar's  office,  727. 
votes  objected  to,  when  to  be  delivered  by  petitioner,  722. 

resdondent,  723. 
notice  of  name  of  petitioner's  solicitor,  to  be  left,  723. 
abatement  of  petition,  how  given,  740. 

service  of,  740. 
address  for  service  to  be  left,  723. 

in  duplicate,  724. 
application  to  withdraw,  739. 

be  substituted  as  a  petitioner,  739. 
appointment  of  agent  for  petitioner,  or  respondent,  743. 
disclaimer  by  respondent,  741. 

(Vol.  I,  Includes  pp.  1-490.) 
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notice,  of  disclaimer  by  respondent,  publication  of,  741. 

service  of,  741. 
trial,  to  be  posted  in  Registrar's  office, 
form  of,  730. 

service  of,  on  respondent,  730. 
Sheriff,  730. 
withdrawal  of  petition,  738. 

form  of  for  publication,  739. 
publication  of  required,  738. 
service  of  on  respondent,  738. 
Returning  Officer,  738. 
objections,  preliminary,  how  taken,  720. 

formal,  not  to  defeat  petition,  743. 
to  votes,  list  of,  when  to  be  delivered,  722,  723. 
order,  compelling  attendance  of  witness,  734. 

form  of,  734. 
committing  for  contempt,  form  of,  734-5. 

to  whom  to  be  directed,  736. 
particulars,  may  be  ordered,  720. 

amendment  of,  721,  743. 
better,  when  ordered,  722. 
copy  of,  to  be  left  for  Judge  at  trial,  743. 
form  of,  722. 
nature  of,  721. 
time  for  delivery  of,  721. 
verification  of,  under  oath,  721. 
payment  of  deposit,  how  ordered,  726,  727. 
petition,  presentation  of,  714. 
abatement  of,  740. 
affidavit  to  be  annexed  to,  716. 
allegations  in,  how  framed,   718,  719,  720. 
amendment  of,  when  allowed,  718. 
contents  of,  716. 

copy  for  Returning  Officer,  to  be  left  with  Registrar,  715. 
costs  of,  improperly  drawn,  718. 
filing  in  wrong  office,  effect  of,  715. 

time  for,  715. 
form  of,  717,  718,  719. 

formal  objections,  not  to  be  defeated  for,  743. 
Issue,  when  at,  732. 

no  return,  complaining  of,  may  be  filed,  717. 
notice  of  presentation,  time  for  giving,  725. 
paragraphs,  to  be  divided  into,  717. 
prayer  of,  718. 
publication  of,  725. 

costs  of,  725. 
service  of,  720,  725,  726. 

evasion  of,  proceedings  on,  726. 
signature  of,  by  petitioner,  requisite,  718. 
trial  of,  728,  729. 
withdrawal  of,  liow  effected,  737,  739. 

leave  of  Court  necessary,  737. 
substitution   of  another  petitioner   on, 
737. 
petitioner,  acting  in  person,  notice  to  be  given  by,  724. 
affidavit  of,  to  be  annexed  to  petition,  716. 
(Vol.  I.  includes  pp.  1-490.) 
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petitioner,  corrupt  practices  by,  effect  of,  717. 

costs,  liability  for,  on  withdrawing,  738. 

security  for,  to  be  given  by,  716. 
list  of  votes  objected  to,  when  to  be  delivered  by,  722. 
qualification  of,  how  determined,  717. 
signature  of  petition  by,  neceasary,  718. 
substitution  of  another,  on  application  to  withdraw 

petition,  739. 
who  may  be,  717. 

■ndthdrawing,  liability  of,  for  costs,  738. 
questions  of  law,  may  be  reserved,  729. 
how  determined,  729. 
practice,  English,  how,  far  in  force,  744. 
preliminary  objections,  how  taken,  720. 
production  of  documents,  order  for,  731. 
record  of  proceedings,  to  be  kept  for  Judge  at  trial,  743. 
Registrar  of  Court  of  Appeal,  petition  to  be  filed  with,  714. 

to  forward  copy  to  Returning  Offi- 
cer, 715,  725. 
keep  account  of  deposit,  727. 
make  list  of  petitions,  727. 
notice  of  trial,  to  be  posted  up  by, 
728,  730. 
to  be  sent  by,  to 
respondent,  729. 
sheriff,  729. 
Clerk  of  Crown  in  ■ 
Chancery,  730. 
Election  Court,  how  appointed,  733. 
duties  of,  733. 
report,  to  Speaker,  on  withdrawal  of  petition,  738. 
respondent,  acting  in  person,  notice  required,  724. 

application,  to  be  admitted  as,  741,  742. 
disclaimer  by,  741. 
joinder  of,  717. 

list  of  votes  objected  to,  when  to  be  delivered  by,  723.- 
Retiirning  Officer  maybe,  717. 
Returning  Officer,  copy  of  petition  to  be  forwarded  to,  715. 
Bules  of  CouTt,  714-744,  how  published,  744. 

to  be  laid  before  Parliament,  744. 
scrutiny,  may  be  conducted  before  Registrar,  733. 
seat  vacant,  effect  of  declaration  of,  740. 

proceedings  on,  740,  741. 
security  for  coats,  716  ;  how  given,  716. 

persons  entitled  to  benefit  of,  716. 
substituted  petitioner,  when  required  from,  737 . - 
service  of  petition,  720,  725,  726. 

evasion  of,  proceedings  on,  726. 
proceedings,    when   address   for    service   not  left   by 
petitioner,  723;    or  respondent,   724 .. 
on  solicitor,  723,  724. 
subpoenas,  729. 
Sheriff,  to  publish  notice  of  disclaimer  by  respondent,  741. 
notice  of  trial,  to  be  sent  to,  729. 
to  publish,  728. 
solicitor,  appointment  of,  after  petition  filed,  how  notified,  724. 
by  respondent,  724. 

rVol.  I.  inoludes  pp.  1-490) 
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solicitor,  appointment  of  by  respondent,  notice  of,  to  be  filed,  724. 
name  of,  to  be  left  on  filing  petition,  716,  723.. 
service  on,  723,  724. 
who  qualified  to  act  as,  724. 
solicitors'  and  agents'  Book,  to  be  kept,  725. 
Speaker,  report  to,  on  withdrawal  of  petition,  738. 
special  case,  how  stated,  732,  733. 
subpoena,  may  issue  to  witness,  729. 

service  of,  729. 
substituted  petitioner,  security  to  be  given  by,  737. 
substitution  of  petitioner,  in  place  of  one  withdrawing,  737,  739. 

respondent,  when  authorized,  741. 
technical  objections,  not  to  prevail,  743. 

time,  for  leaving  name  of  petitioner's  solicitor,  and  address  for 
service,  723 
respondent's  address  for  service,  724. 
notice  of  presentation  of  petition,  725. 
particulars,  delivery  of,  721. 
petition,  filing  of,  715. 
computation  of,  715. 
title  of  Election  Court,  733. 
trial,  time  and  place  of,  how  fixed,  728. 
adjournment  of,  729,  732. 

formal,  when  unnecessary,  732. 
notice  of,  how  given,  728. 

Sheriff  to  publish,   728 — see   supra.   Registrar  of 
Court  of  Appeal, 
place  of,  728,  729. 

changing,  729. 
re-commencing,  where  Judge  falls  ill,  732. 
sittings  of  Legislature,  when  not  to  take  place  during,  728. 
two  Judges,  by,  when  necessary,  729. 
voter,  may  be  a  petitioner,  717. 
votes  objected  to,  list  of,  722. 
form  of,  722. 

when  to  be  delivered,  722,  723. 
withdrawal  of  petition,  proceedings  for,  737,  739. 

hearing  of  application  for,  how  fixed, 739. 
notice  of,  on  whom 
to  be  served,  739. 
leave  of  Court  necessary  for,  737,  738. 
notice  of,  form  of,  737  ;  filing,  738. 
publication  of,  738. 
service  of,  738. 
substitution  of  another  petitioner  on,  739. 
notice  to  be  given   by  person 
applying  to  be    substituted, 
739. 
witness,  attendance  of,  how  enforced,  720. 

order  to  compel,  734. 

form  of,  734. 
fees  of,  to  be  ascertained  by  Registrar,  733,  734. 

CONVEYANCE — See  Pukohasek — Rbbemptiost. 

settlement  of,  by  Master,  121. 

evidence  required  on,  where  infants  interested,  789 

(Vol.  I.  includes  pp.  1-490.) 
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COPIES — See  Ajtidavits — Documents — Master. 

demand  of,  to  be  in  writing,  330. 

documents,  of,  dispensed  with,  when  originals  can  be  produced, 

83,  123. 
office,  dispensed  with,  in  certain  cases,  218,  219. 

how  made,  219. 
service  of,  to  be  made  within  48  hours  of  demand,  331. 

■CORONER, 

fees  of,  to  be  same  as  Sheriff's,  536. 

CORPORATION, 

officers  of,  not  to  be  made  parties  for  discovery,  56. 

may  be  made  parties  where  charged  with  fraud,  &c. ,  57. 
liability  to  be  examined  for  discovery,  56,  57. 

OOSTS — See  Administeation— Bailable  PitoCEEDiNGS — Costko- 

VERTED  Elections — Master — Municipal  Elections 
— Purchaser — Quieting  Titles — TARirr — Taxation. 
action,  of,  within  jurisdiction  of  C.  C,  790,  791. 

former  equity  jurisdiction  of  C.  C,  792. 
administration  suit,  of,  Master  to  report  specially,   when  they 
exceed  25%  of  value  of  property,  175. 
when  payable  by  creditor,  363. 
legatee,  364. 
personal    representa- 
tive, 364,  367. 
motion  for,  when  writ  should  issue,  277. 
affidavits  of  disbursements,  535,  536,  537. 
increase,  to  be  served,  505. 
payment  of  mileage,  536. 
illegible,  costs  of,  disallowed,  59. 
not  referred  to  in  order,  costs  of,  disallowed,  75. 
agent's  bill  taxable,  though  principal  paid  by  commission,  375. 
alimony,  suit  for,  cash  disbursements  allowed,  294. 
amendment  of  order  as  to,  181,  182. 
appeal  from  Master's  report,  of,  how  awarded,  176. 

appellant,  when  ordered  to  pay, 

177. 
follow  event,  when,  177. 
when  appeal  successful  only  on 

trifling  question,  177. 
when   grounds    of,    not    raised 

before  Master,  131. 
when  refused,  177. 
taxation  of  Local  Officer,  how  brought,  172. 
to  Privy  Council — See  Privy  Council. 
appointment  to  tax,  one  sufficient,  505. 
award,  of, — See  Award. 

bailable  proceedings. — See  Bailable  Proceedings. 
co-defendants,  of,  may  be  ordered  to  be  paid  by  one  to  the  other, 

176. 
commission  in  lieu  of,  in  administration,  and  partition  cases,  374. 
how  apportioned,  374,  375. 
estimated,  375. 
■Coroner's  fees,  to  be  same  as  Sherifif's,  536. 

(Vol.  I.  includes  pp.  1-490.) 
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creditor,  of,  proving  claim,  121. 

when  claim  of,  disallowed,  how  recovered  against,   121. 
contempt,  of,  167. 

payment,  not  made  a  condition  of  discharge,  167. 
copies  of  documents  demanded,  of,  331. 
counsel  fees,  taxation  of  between  party  and  party,  535. 
not  to  be  taxed  on  side  bar  rules,  535. 

chamber  application,  Rule  as  to,. 
536. 
County  Court  cases  brought  in  High  Court,  Rule  as  to,  534,  535,  - 

557. 
delay  in  Master's  Office,  Master  may  order  payment  of,  349. 
discretion  of  Court  as  to,  175,  176. 
disbursements,  affidavit  of,  535. 

by  whom  to  be  made,  535,  536. 
form  of,  536,  537. 
de  die  in  diem,  allowed  in  alimony  suits,  294, 
evidence,  short  hand  notes  of,  579,  580. 
exceeding  |30,  not  to  be  taxed  by  Registrar,  171. 
to  be  taxed  by  Taxing  Officer,  171. 
execution  for,  may  issue  before  revision,  when,  173. 
following  result  of  issues.  Rule  as  to,  superseded,  505. 
gross  sum,  may  be  awarded  in  lieu  of  taxed,  168,  169. 
guardian  ad  lilem,  $15  and  disbursements  may  be  allowed  for,  173.- 

taxed  costs  may  be  awarded  to,  174. 
heir,  of,  priority  of,  in  administration  action,  285. 
illegible  affidavits,  of,  disallowed,  59. 
inferior  jurisdiction,  Ride  as  to,  534. 
interlocutory,  may  be  set  off,  505. 

irregularity,  of  motion  to  set  aside  proceedings  for,  523. 
justification  of  bail,  of,  514,  517. 

Local  Master,  may  dispose  of,  in  administration  suits,  366. 
lower  scale,  may  be  awarded  in  cases  not  within  former  j  uris- 

djction  of  County  Court,  169 — see  Lowee  Scale. 
lump  sum,  may  be  awarded  for,  168,  169. 
maps,  537. 
Master,  power  of,  to  award,  349. 

to  tax,  occasioned  by  improper  refusal  to  admit  facts,  124. 
according  to  scale  applicable,  175. 
matters  affecting,  to  be  reported,  131. 
mileage,  affidavit  of  payment,  536. 
mortgagees'.  111. 

motion  to  set  aside  proceedings  for  irregularity,  523. 
non-attendance  in  Master's  Office,  Master  may  fix  for,  349. 
notice  of  taxation,  one  day  sufficient,  £05. 
when  unnecessary,  505. 
over  caution,  incurred  through,  disallowed,  171. 
parties  entitled  to,  out  of  fund,  cannot  be  deprived  of,  175,  176. 
partition  action,  of,  exceeding  25%  of  value  of  property.  Master- 

to  report  specially,  175. 
payment  of  money  into  Court — see  Payment  of  Money  into- 

Court. 
payment  of,  by  defendant  to  co-defendant,  may  be  ordered,  175,. 

176. 
plans,  537- 
practice  of  English  Q.  B.  as  to,  introduced,  534. 

(Vol.  I.  includes  pp.  1-490.) 
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privilege  of  solicitor,  not  to  exempt  from  Hales  as  to,  505-6. 

Privy  Council,  of  appeals  to,  780. 

proceedings,  of,  violating  Orders,  disallowed,  59. 

purchaser,  of, — see  Purchaser. 

quieting  title  proceedings,  of, — see  Quieting  titles. 

refusal  to  admit  facts  iu  Master's  office,  of,  12'1,  set-off,  125. 

Eegistrar  may  award,  where  delay  in  settling  minutes,  9. 

reserved  to  trial,  subsequently  disposed  of,  75,  76, 

review  of  taxation,  when  it  may  be  had,  172. 

revision  of  taxation,  proceedings  on,  172. 

duty  of  taxing  officer  on,  172,  173. 

execution  before,  when  it  may  issue,  173. 

necessary,  when,  172. 

optional,  when,  172. 

sum  for  costs  not  to  be  inserted  in  report 
till  after,  173. 
scale,  taxation  to  be  according  to,  proper,  175. 
scandalous  matters  in  proceedings,  of,  60. 
seal,  fee  for,  when  dispensed  with,  788. 
security  for,  application  for,  when  to  be  made,  496. 
set  oS  of  damages  and  costs,  not  to  prejudice  solicitor's  lien,  505. 
several  actions  on  same  bill  of  exchange,  497. 
severing  in  defence,  duty  of  taxing  officer,  174. 

rule  against,  to  whom  applicable,  174. 
solicitor  and  client,  when  taxable  between  party  and  party,  170. 

not  attending  at  trial,  liability  for,  73. 
stop  order,  liability  of  party  obtaining,  for,  158,  159. 
subsequent  incumbrancer,  obtaining  sale  has  no  priority  for,  240. 
subpoenas,  of,  536,  562. 

sum  for,  not  to  be  inserted  in  report  till  after  revision,  173. 
surveys,  of,  537. 
tariff  under  Ord.  309,  how  far  in  force,  171 — see  Taeiff. 

prescribed  for  Q.  B.  and  C.  P.,  how  far  in  force,  538,  539. 
taxation  of,  order  for,  when  necessary,  175. 

one  day's  notice  of,  sufficient,  505. 
— see  Taxation. 

to  be  according  to  scale  applicable,  175. 
title,  of  reference  as  to,  215. 
trustee,  solicitor — see  'Trustee. 
unnecessary  proceedings,  of,  not  to  be  allowed,  169,  170,  171. 

exception    when    incurred    at    client's 
request,  170. 
vesting  order,  of,  216. 
witnasses  rejected,  of,  537. 
fees  of,  537,  538. 

•COUNTRY  AGENT  OF  SOLICITOR, 

service  on,  whether  valid  ?  19,  20. 

COUNTY  COURTS— See  Court  of  Appeal. 

appeals  from,  494 — see  Court  op  Appeal. 

office  hours  of  Clerks  of,  800. 

vacation  in,  Bule  as  to,  not  in  force,  799,  800. 

'COUNTY  COURT  JUDGE. 

Chambers,  jurisdiction  in,  79. 

(Vol.  T.  includes  pp.  1-490.) 
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accounts,  may  take,  327. 

business,  how  to  be  taken  in,  352. 

experts,  may  obtain  services  of,  327,  328. 

inquiries  made  in,  without  reference,  327. 

judgment,  motion  for,  when  heard  in,  352. 

liberty  of  subject,  motion  affecting,  entitled  to  precedence,  570, 

571. 
office  hours,  in  offices  of,  80^,  810. 
order  of  business,  in,  Q.  B.  andC.  P.  Div.,  570. 

Chy.  Div.,  786. 
sittings  of  Judge  of  Chy.  Div.  in,  352,  786. 

of  Q.  B.  and  C.  P.  Div.  in,  785. 
Sules  regulating,  rescinded,  569. 

COURT    OF    APPEAL    (PEocEEDiNas    in). — See    Controverted 
Elections  (Ontario). 

admissions  of  service,  verification  of,  unnecessary,  760. 
affidavit  of  execution  of  bond,  753. 

justification  of  sureties,  753. 

form  of,  773. 
affidavit  may  be  used  in  opposition  to,  754. 
appeal,  cross,  unnecessary.  756. 

proceedings  in  lieu  of,  756,  757. 
dismissal  of,  for  non-delivery  of  books,  758,  759. 

not  giving  security,  749. 
entry  of,  for  hearing,  759. 

leave  to,  when  granted  after  time  expired,  748. 
notice  of,  how  to  be  given,  747,  748. 

neglect  to  give,  when  fatal,  748. 

does  not  deprive  Court  of  juris- 
diction, 748. 
service  of,  747,  748. 
reasons  of,  and  against,  to  be  served,  755. 
appeal  bond,  745,  748. 

action  on,  when  stayed,  754. 
affidavit  of  execution,  753. 

justification  by  sureties,  753,  754,  773. 
allowance  of,  753. 
amount  of,   748  ;  when  stay  of  execution  desired, 

749,  752,  753. 
disallowance  of,  motion  for,  when  to  be  made,  754. 
discontinuance  of  appeal,  effect  of,  as  to,  752. 
filing,  753. 

form  of,  745,  772,  773. 
how  given,  746. 
parties  to,  751. 
sureties,  exceptions  to,  752. 
time  for  giving,  746. 
appeal  book,  how  settled,  755— see  County  Court  appeals,  infra. 
dates  of  proceedings  to  be  stated  in,  770. 
number  of  copies  required,  756. 
printing,  756,  757. 
proceedings  to  be  embodied  in,  755. 
time  for  delivery  of,  758. 
bond—  see  appeal  bond,  supra. 

oase,  draft  of,  how  settled,  755— see  appeal  book,  supra. 
(Vol.  I.  inclades  pp.  1-490.) 
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COURT  or  APPEAL  (Proceedings  in) — Oontinued. 
certificate  of  appeal,  settlement  of,  761. 

notice  of,  761. 
amendment  of,  761. 
how  acted  on,  761. 
minutes  of,  may  be  varied,  761. 
costs,  of  books  improperly  printed,  75S. 

insolvency  proceedings,  tariff  of,  774-777. 
unnecessary  matter,  in  appeal  book,  755. 
respondent,  right  of,  to,  on  discontinuance  of  appeal,  753.- 
security  for,  how  given,  748. 

allowance  of,  753. 
taxable  on  appeals,  760. 
co-defendants,  when  service  of  notice  of  appeal  on,  unnecessary,. 

757. 
counsel,  fees  to,  760. 

two,  when  not  allowed,  760. 
County  Court  Appeals,  763, 

appeal  books,  number  required,  768. 

costs  of  unnecessary  matter  in,  769.- 
dates  of  proceedings  to  be  stated  in,- 

770. 
evidence,  when  not  to  be  included  in,- 

768. 
exhibits,   when  to  be  included  in, 

768,  769. 
formal  matters,   how  printed,  769. 
matters   omitted,    respondent  may- 
deliver  memorandum  of,  769. 
pleadings,  how  printed  in,  768,  774. 
printing,  768. 
service  of,  769. 
appellant,  who  may  be,  765. 
bond,  to  be  given,  765. 

affidavits  of  execution  of,  and  justification,. 

765,  766. 
objections  to,  how  taken,  766. 
cases  in  which  allowable,  763  adda. 

not  allowable,  764. 
costs,  taxable  on,  770. 
evidence,  when  not  to  be  certified,  767. 

included  in  book,  7C8,. 
non-compliance  with  Bules,  effect  of,  769. 
notice  of  setting  doM'n,  service  of,  769. 
original  papers  to  to  be  transmitted  from  C.  C.  ,766. 

returned  to  0.  C,  767. 
proceedings  to  be  certified  by  Judge  of  C.   C.,. 

766,  767. 
securitj'  to  be  given,  765. 

condition  of  bond,  765. 
service  of  proceedings  in,  how  made,  769. 
setting  down,  time  for,  767. 
staying  proceedings,  pending,  766. 
time  for  bringing,  765. 
vacation,  time  of,  counts  in,  771. 
cross  appeal,  unnecessary,  756. 

proceedings  in  lieu  of,  756,  757. 
(Vol.  I.  includes  pp.  1490.) 
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COURT  OF  APPEAL  (Proceedings  w)— Continued. 

dates  of  proceedings,  to  be  stated  in  appeal  books,  770. 
default  of  parties  at  hearing,  effect  of,  759. 
disallowance  of  appeal,  for  not  giving  security,  749. 

bond,  motion  for,  754. 
discontinuance  of  appeal,  efifect  of,  752. 

respondent's  right  to  costs  on,  753. 
dismissal  of  appeal,  for  non  delivery  of  books,  758,  759. 
entry  of  appeal  for  hearing,  759. 

evidence,  may  be  taken  over  again  when  notes  lost,  755. 
execution,  stay  of,  pending  appeal,  746,  749. 

application  for,  to  be  made  to  Court  below,. 
749. 
special,  may  be  made,  754. 
fiat  of  Judge  for,  when  granted,  754. 
security  required  on,  746,  747,  749. 
further,  when  ordered,  749. 
money   made    on,    when    ordered   to   be   refunded,. 

749.  _ 
possession  delivered  under,  when  ordered  to  be  re- 
stored, 749,  750. 
fees  payable  on  appeals,  760. 
fiat  to  stay  execution,  when  granted,  754. 
hearing  of  appeal,  default  of  parties  at,  eff'ect  of,  759. 
notice  of,  759 

Court  may  direct  service  of,  759. 
party  affected  may  appear,  though  not  noti- 
fied, 759. 
postponement    of,    to    serve    other   parties, 
759. 
injunction,  when  suspended,  pending  appeal,  750. 
insolvency  appeals,  762. 

Clerk,  or  assignee,  to  transmit  papers  on,  762, 
costs  of,  763. 
deposit  required  on,  762. 
hearing,  762,  763. 
petition  unnecessary,  762. 
interlocutory  applications,  how  made,  759. 
judgment  of, — see  supra,  certificate  of  appeal, 
leave  to  appeal,  when  granted  after  time  elapsed,  748. 
money  levied  under  execution,  when  ordered  to  be  refunded,  749, 
750. 
paid  into  Court,  pending  appeal,  disposition  of,  751. 

as  security  for  costs,  when  payment  out- 
refused,  pending  appeal,  751. 
mortgage  actions,  when  stayed,  pending  appeal,  751 . 
motion,  interlocutory,  two  clear  days'  notice  of,  required,  760. 
notice  of  appeal,  how  given,  747. 
form  of,  747. 
service  of,  747. 

when  unnecessary  on  co-defendants, 

757. 
when  allowed  after  time  elapsed,  747, 
748. 
hearing  of  appeal,  759. 
settling  case,  who  entitled  to,  755. 
in  lieu  of  cross  appeal,  756,  757. 

(Vol.  I.  includes  pp.  1-490  ) 
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COURT  OF  APPEAL  (Pkooeedings  in)-  Continued. 

Orders  of,  745-777. 
Orders  of,  repeal  of  former,  745. 
payment  of  money  into  Court,  how  made,  772. 
out  of  Court,  how  made,  772. 

when  refused  pending  appeal,  751. 
possession  delivered  under  execution,   when  restored   pending 

appeal,  750. 
practice  of  Court  appealed  from,  when  to  be  followed,  771. 
proceedings,  staying,  pending  appeal,  750,  751. 
reasons  of,  and  against,  appeal,  service  of,  755. 

neglect  of  respondent  to  deliver, 

effect  of,  756. 
what  to  contain,  757. 
when  appeal  is  from  part  of  judgment,  756. 
receiver,  appointment  of,  when  stayed  pending  appeal,  751. 
security  for  costs,  to  be  by  bond,  745 — see  supra,    appeal  bond. 

required  for  stay  of  execution,  746,  747,  749,  753. 
service,  admission  of,  need  not  be  verified,  760. 
sittings  of  Court,  770. 

extra,  may  be  appointed,  770. 
insolvency  appeals,  for  hearing,  762, 
staying  proceedings,  pending  appeal,  745,  750. 

fiat  of  Judge  for,  when  granted,  754. 
security  required  on,  745,  746,  747,  750,  751. 
style  of  cause,  758. 
Supreme  Court,  30  appeal  books  to  be  delivered  in  case  of  appeal 

to,  772, 
sureties  required  to  appeal  bond,  75],  752. 

affidavit  of  justification  to  be  made  by,  753. 
death  of,  752. 
exceptions  to,  752,  754. 
insolvency  of,  752. 
time  for  proceedings,  may  be  enlarged  or  abridged,  771- 

computation  of,  771. 
vacations  in,  799. 

time  of,  when  reckoned,  771. 

not  reckoned,  771. 

CREDITORS — See  Admin-istration — Statute  of  Limitations. 

advertisement,  for,  118,  119. 

Master  may  dispense  with,  when,  119. 
appeal  by,  from  disallowance  of  claim,  120. 
claims  of,  how  proved,  119,  120. 

adjudication  on,  by  Master,  289,  290. 

experts  cannot  be  employed  by  Master  to 

investigate,  290. 
further  evidence  may  be  required,  290. 
examination  of,  by  personal  representative,  289. 
affidavit  of  result  to  be  made,  288. 
form  of,  289. 
parties  entitled  to  attend  proof,  120,  793,  794. 
particulars  of,  when  to  be  sent  in,  219. 

not  to  be  received  after  time,  281. 
except  by  leave,  291. 
coming  in  after  time  expired,  120. 
corroboration  of  claim  against  deceased  person,  279. 

(Vol.  I.  incUliJes  pp.  1-490.) 
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CREDITORS— See  Administration,  ka.—Gontinunl. 

costs  of  proving  claim,  121. 

to  be  added  to  debt,  121. 
where  claim  disallowed,  how  recovered  against,  121. 
execution,  adding  as  parties,  243. 

priority  of,  257. 
further  directions,  when  entitled  to  notice  of,  291. 
interest,  when  entitled  to,  120,  121. 
judgment,  moving  to  vary,  120. 

for  administration,  operates  as  judgment  for  all,  279, 
287. 
mortgaigee,  may  prove  against  personal  estate,  and  hold  security 

for  deficiency,  290. 
notice  to,  to  prove  claim,  290. 

may  be  posted,  290. 
claim  allowed,  290. 
mailing  of,  authorized,  292. 
— see  Notice. 
petition  by,  to  vary  decree  refused,  120. 
receiver,  when  appointed  in  favour  of,  152. 

refused,  122. 
refunding,  over  payments,  291. 
rehearing  by,  120. 
Statute  of  Limitations — see  Statute  of  Limitations. 

•CRIJVUNAL  APPEALS, 
Rules  as  to,  effete,  556. 

CROSS  EXAMINATION— See  Affidavits. 

accounts  in  Master's  office,  on,  122,  125. 

notice  of  objection  to,  to  be  served,  122. 
affidavits,  cannot  be  withdrawn,  to  avoid,  145,  149. 

CROWN — See  Attorney-General. 

foreclosure,  not  granted  against,  228,  264. 

-CROWN  CASES  RESERVED, 

case,  and  3  copies  to  be  delivered  %o  Clerk  of  Court,  577,  578. 
delivery  of,  time  for,  578. 
form  of,  578. 
prisoner  to  have  right  to  begin,  on  argument  of,  578. 

■CROWN  BONDS— See  Quieting  Titles. 

Provincial,  not  a  charge  unless  registered,  213. 
vendor,  where  bound  to  discharge,  213. 

DAY  TO  SHOW  CAUSE— See  Mortqage  Actions. 

notice  to  be  indorsed  on  decree,  in  lieu  of  subpcena,  325. 

form  of,  394. 

DECLARATORY  DECREE, 

when  granted,  326,  327^  adda. 

(Vol.  I.  includes  pp.  1-490.) 
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DECREE — See  Fuktheb  Directions- Judgment. 

absolute,  in  first  instance,  unless  otherwise  ordered,  378,  37Q. 
alimony,  for,  registration  of,  244,  294. 
amendment  of,  how  made,  180,  181. 
bespeaking,  time  for,  8,  9. 
bills  to  impeach,  abolished,  4. 

petition  in  lieu  of,  177,  178. 

leave  to  file,  unnecessary,  178. 
security  for  costs  on,  178. 
setting  down,  179,  notice  of  hearing,  179.- 
bills  to  suspend  operations  of,  abolished,  4. 

petition  in  lieu  of,  177,  178,  179. 
have  to  file,  unnecessary,  178 
setting  down,  173,  notice  of  hearing,  179. 
bills  to  carry  into  operation,  abolished. 

petition  in  lieu  of,  177,  179. 
setting  down,  179,  notice  of  hearing,  179. 
verification  of,  179. 
clerical  errors  in,  how  amended,  180,  181. 
consent,  may  be  amended,  181. 
declaratory,  when  granted,  326,  327,  adda. 
enrolment  of,  obsolete,  76. 

entering,  and  passing  p?-o  confesso.  Order  relating  to,  obsolete,  76. 
entry  of,  7,  when  to  be  made,  8. 

nunc  pro  tunc,  8,  9. 
evidence,  read  at  hearing,  not  to  be  stated  in,  74.  • 

minutes  of,  settling, — see  Minutes. 
nisi.  Orders  relating  to,  62. 
not  enforceable  until  entered,  7. 
nunc  pro  tunc,  entry  of,  8,  9. 
passing,  and  entering,  after  abatement,  7. 
rehearing,  Orders  relating  to,  effete,  177. 
staying  preceediugs  on,  177,  178,  179. 

DEEDS~See  Master — Quieting  Titles — Redemption — Sale. 

DEFENDANT  —  See  Bailable  Peocebdings  —  Examination  roit 
Discovery — Parties. 

acting  in  person,  to  give  address  for  service,  530. 

notice  to  be  given,  when  attorney  subsequently 
appointed,  530. 
contest  between  co-defendants,  how  determined,  239. 
costs — see  Costs. 

examination  of,  for  discovery — see  Examination  FOR  Discovery. 
personal  attendance  in  offices  of  Court,  when  necessary,  531. 
representative  of  estate  of  deceased,  how  appointed — See  ReprE' 
sentative  oe  Estate. 

DEMURRER. 

copies  of  demurrer  book,  Rule  as  to,  superseded,  ,496. 

book,  to  be  deHvered  for  Judge,  786. 

exceptions  to  previous  pleading,  494,  495. 

misjoinder,  or  non-joinder,  not  a  ground  of,  54. 

notice  to  join  in,  Rule  as  to,  superseded,  494. 

0)-rfera  relating  to,  effete,  62. 

part  of  pleading,  to,  Court  may  look  at  the  whole  pleading,  49S. 

(Vol.  I.  includes  pp.  1-490.) 
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DEMURRER— ConiiraieA 

setting  down,  569,  581,  786. 

for  June,  certificate  required,  226. 
notice  oi  to  be  served,  786. 
Sule  as  to  superseded,  494. 

DEPOSIT — See  Controverted  Elections — Mortgage  Actions — 
Sale. 

DEPOSITIONS— See  Evidence. 

DEPUTY  CLERK  OF  THE  CROWN— See  Clerks  of  the  Crown, 
AND  Deputy  Clerks  oe  the  Crown — Deputy  Registrar. 

entry  of  orders  by,  790. 
judgments  entered  by,  792,  793. 

list  of,  to  be  sent  to  Toronto,  793. 
has  same  powers  as  Deputy  Registrar,  1 1 . 
office  copies,  power  to  certify,  330. 
return  to  be  made  by,  to  Judgment  Clerk,  5,  6. 

DEPUTY  REGISTRAR. 

documents  in  suits,  to  be  sent  by,  to  Clerk  of  Records  and  Writs, 

379. 
entry  of  orders  by,  790. 
■  fees  payable  to,  15. 
judgments  to  be  entered  by,  379,  792,  793. 

list  of,  to  be  sent  to  Toronto,  793. 
certificate  of,  for  Judgment  Clerk,  5,  6. 
has  same  power  as  Clerk  of  Records  and  Writs,  11. 
office  copies,  power  of,  to  certify,  330. 
orders  of  course,  may  issue,  17. 

of,  to  be  entered,  379. 
rules  and  regulations  relating  to  Master  in  Ordinary,  and  Clerk 

of  Records  and  Writs,  apply  to,  14,  15. 
Solicitors'  and  Agents'  book,  to  be  kept  by,  14. 

DEVISEE — See  Administration. 

residuary,  may  have  administration,  without  joining  co-devisees, 
43. 

DISBURSEMENTS, 

tariff  of,  553,  555. 

DISCLAIMER — See  Controverted  Elections— Forms — Munici- 
pal Elections. 

DISCOVERY— See   Controverted  Elections- Examination  for 
Discovery — Production  of  Documents. 

examination  ot  parties,  for,  62. 

attendance,  how  procured,  63. 
Examiner's  ofiioe  not  a  public  court,  63. 
exclusion  of  parties,  64. 
place  of  examination,  64. 
time  for,  64,  791,  792. 
who  may  be  examined,  63. 
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880  Index. 

DISCOVERY— Co7!i!»««ef?. 

officer  of  corporation,  not  to  be  made  a  party,  merely  for,  56. 
'  may  he  examined  for,  56. 

time  for  obtaining,  791,  792. 

DISMISSAL  FOR  WANT  OF  PROSECUTION", 
Orders  relating  to,  149. 

DIVERSITY  OF  PRACTICE,  AT  LAW,  AND  IN  EQUITY, 
how  harmonized,  under  Judicature  Act,  2. 

DIVISIONAL  COURT. 

appeals  to,  when  allowed,  790. 

Chancery  Division. 

appeals,  to  be  set  down,  224,  796. 

seven  days'  notice  of,  to  be  given,  796. 

time  for,  796. 

when  allowed  to,  790. 
applications  to,  how  made,  224. 
motion  to,  to  be  set  down,  224. 

for  new  trial,  in  jury  cases,  796. 
sittings  of,  222,  796. 

Queen's  Bench,  and  Common  Pleas,  Divisions. 

application  to,  797. 

time  for,  797,  798. 
sittings  of  222,  223 — See  Tekm  Sittings, 

DOCUMENTS — See  Lien  of  Solicitor — Master — Production  or 

DOOFMENTS. 

copies  of,  demand  for,  to  be  in  writing,  330. 
furnishing,  time  for,  331. 
coats  of ,  331. 
dispensed  with  in  Chambers,  and  Master's  oflBce,  when- 
originals  can  be  produced,  83,  123. 
lien  on — see  Lten  of  Solicitor. 

production  of,  in  other  cases,  may  be  ordered  for  discovery,  329. 

or  as  evidence  at  trial,  329.- 
— see  Production  of  Documents. 
return  of,  where  transmitted  from  one  officer  to  another,  330. 
transmission  of,  from  one  officer  to  another,  329. 
expense  of,  to  be  prepaid,  329. 

DOWER. 

purchaser,  entitled  to  bar  of,  207. 
refusal  to  release,  how  compensated,  207. 
writ  of  assignment  of,  form  of,  558. 

EJECTMENT. 

defence  by  person  not  named  in  writ,  518. 
judgment  in,  order  for,  when  necessary,  518. 
trial,  non  appearance  of  defendant  at,  effect  of,  518,  519. 
(Vol.  I.  includes  pp.  1490.) 
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ELECTION  COURT — See  Controverted  Eleotioks  {Dominion). 

"  "  (Ontario). 

Clerk  of  Court  (Chancery),  358,  359. 
Judges,  how  placed  on  rota,  804. 

ENDORSEMENT— See  Forms— Indorsement. 
ENROLMENT, 

of  decree,  obsolete,  76,  77. 
ENTERING  CLERK, 

duty  of,  14. 

ENTRY  OF  DEGREES,  AND  ORDERS— 7,  8,  9,  353. 

time  for,  8. 

EQUITY  OF  REDEMPTION— See  Mortga.qe— Mortgage  Actions 

— Mortgagee. 

adding  parties  interested  in,  in  M.  0.,  237,  238. 
assignee  of,  how  far  entitled  to  impeach  prior  mortgage,  240. 
conflict  between  co-owners  of,  how  determined,  238,  239. 
death  of  owner  of,  without  heirs,  sale,  how  ordered,  194. 
merger  of  incumbrance,  a  question  of  intention,  240. 
mortgagee  owning,  how  far  liable  to  account  for  rents,  240. 

ESTOPPEL, 

mortgagee,  of,  256. 
mortgagor,  of,  252,  256. 

EVIDENCE — See  Abstract  of  Title — Account — Administration 
Admission  of  Documents  —  Ajtidavits  —  Com- 
mission ;  o  TAKE  Evidence — Controverted  Elec- 
tions— Examination  for  Discovery — Master's- 
Office  —  Municipal  Elections  —  New  Trial — 
Production  of  Documents — Quieting  Titles — 
Witness. 

accounts,  proof  of — see  Account. 
accounting  party,  oath  of  123. 
afl&davit — see  Affidavits. 

cross-examination  on,  148,  149. 

not  allowed  after  proceeding  at  an 

enil,  141). 
notice  of,  149. 
deponent,  not  entitled  to  have  read,  on  cross-examina- 
tion, 149. 
may  be  given  by,  on  motions,  148. 

acted  on  by  Court,  before  cross-examination  had, 
149. 
reply,  in,  cross-examination  on,  149. 
■withdrawal  of,  to  avoid  cross  examination  not  allowed, 
149, 
books  of  account,  82,  122,  123. 

consideration  for  mortgage,  true,  maybe  shewn,  248. 
corroborative,  when  necessary,  117. 

Court  may  act  on  affidavit,  before  cross-examination,  149. 
cross-examination  on  affidavits,  148,  149. 
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'EYIDENCE— Continued. 

cross-examination  of  witness,  in  Master's  office,  148. 
decrees,  not  to  be  stated  in,  74. 

depositions,  taken  when  no  motion  pending,  irregular,  147. 
under  order  or  commission,  return  of,  500. 
in  other  causes,  71,  72. 
on  former  trial,  72. 
entry  of,  in  Registrar's  book,  74. 

how  made,  75. 
■examination  of  witness  on  motion,  order  for,  147. 

fees  payable  to  witness,  147. 
notice  of,  147. 

out  of  jurisdiction,  147,  148. 
exhibits,  marking  at  trial,   72. 

schedule  of,  to  be  delivered,  when  judgment  reserved,73. 
further,  when  allowed  on  reference  back  to  Master,  138. 
Master,  may  direct  examination  of  parties,  1 17. 

w^itness  before  Examiner,  1 16. 
production  of  documents,  117. 
recalling  witness,  in  oflioe  of,  when  allowed,  118. 
subpoenaing  witnesses  before,  146,  147. 
■mortgage,  proof  of  claim  on,  248. 

purpose  for  which  given,  may  be  shewn,  248. 
motion,  may  be  given  on,  by  affidavit,  147. 
orally,  146,  147. 
for  judgment,  in  mortgage  actions,  on,  233. 
■order,  to  contain  reference  to,  75. 

examine  witness  before  trial,  147. 

in  support  of  motion,  147. 
opposite  party  may  use,  71. 
party  out  of  jurisdiction,  of,  how  obtained,  147. 
recalling  witness  in  Master's  office,  118. 
record,  original,  subpoena  for  production  of,  not  to  issue  without 

order,  500. 
reference  back  to  Master — see  Reference. 
reply,  affidavit  in,  cross-examination  on,  149. 
short-hand  notes  of,  fees  for,  how  appropriated,  579,580. 

taxing  officer's,  duty  as  to,  580. 
withdrawal  of,  not  allowed,  72,  149. 

witness  out  of  jurisdiction,  147,  j48^see  Commission  to  take 
Evidence. 
order  to  examine,  before  trial,  147. 

in  support  of  motion,  147. 
recalling  in  Master's  office,  when  allowed,  118. 
subpoenaing  in  Master's  office,  146. 

EXAMINATION— See  Cross-Examination— Evidence— Examina- 
tion FOR  Discovery — Infants. 

Judge  of  County  Court,  when  not  to  be  taken  by,  814. 
of  parties.  Master  may  order.  117. 

witness  in  support  of,  or  opposition  to,  motion,  147,  148. 
notice  of,  148. 

EXAMINATION  FOR  DISCOVERY  —  See  Controverted  Elec- 
tions. 

action,  dismissed  for  non-attendance  for,  not  restored,  67. 

exception  to  rule,  67. 
(Vol.  I.  includes  pp.  1-490.) 
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EXAMINATION  FOR  mSCOYERY—Contlmied. 

appeal  from  order  of  Examiner,  on,  68. 
attendance  for,  how  procured,"  63,  66. 
commission  to  take  abroad,  70. 
commital,  for  non-attendance  for,  66. 
corporation,  officer  of,  liable  to,  56,  57. 

persons  who  have  ceased  to  be  officers  of,   liable 
to,  56. 
default  of  parties,  how  punished,  66. 
defendant,  when  liable  to,  65. 

making  default,  liable  to  committal,  66. 

have  defence  struck  out,  66. 
need  not  notify  co-defendant,  of  examination  of  plain- 
tiff, 65. 
defendant's,   might   formerly  be   read   by   plaintiff  as   part   of 

answer,   97. 
dismissal  of  action,  for  default  on,  66. 
documents,  may  be  ordered  to  be  produced  on,  67,  68. 
evidence,  may  be  used  as,  67. 
explanatory,  may  be  had,  65. 

time  for  taking,  65,  66. 
Judge  of  County  Court,  when  not  to  be  taken  by,  814. 
non-attendance  for,  how  punished,  66. 

production  of  documents  on,  how  punished,  66. 
officer  of  corporation,  liable  to,  56,  57. 

party  in  same  interest  with  party  examined,  may  be  examined 
in  explanation,  65. 

time  for,  66. 
added  by  counter-claim,  when  liable  to,  63. 
may  be  examined  as  witness,  before  liable  to,  64. 
place  of  examination,  64. 
plaintiff,  when  liable  to,  65. 

refusing  to  attend,  liable  to  committal,  66. 

have  action  dismissed,  66, 
67. 
refusal  to  answer  questions,  on,  66. 
striking  out  defence,  for  default,  66. 
third  party,  when  liable  to,  63. 
time  for,  57. 
who  may  be  examined,  62. 

EXAMINATION,  PHO  INTERESSE  SUO, 

abolished,  4. 

application  for  relief  in  lieu  of,  how  made,  217. 

affidavits  in  answer,  and  reply,  when  to  be  filed,  218. 
cross-examination  on,  218. 
costs  of,  218. 
Master  in  Chambers  cannot  entertain,  217. 
notice  to  be  served,  217. 
oral  evidence  in  support,  how  obtained,  218. 
former  practice,  as  to,  217. 
parties  formerly  entitled  to  apply  for,  may  now  apply  for  relief, 

216. 
relief  may  be  granted,  or  inquiry  directed,  218. 

EXAMINEE— See  Special  Examinee. 

(Vol.  I.  includes  pp.  1490.) 
50 


884  Index. 

EXECUTION— See  Conthoveeted  Elections — Court  of  Appeal — 
Forms  —  Municipal  Elections  —  Quieting 
Titles  —  Sequestration. 

certificate  of— see  Quieting  Titles, 
duration  of,  243. 
indorsement  of,  506. 
issue  of,  506. 

before  office  hours,  532. 
judgment  to  be  entered  before  issue  of,  506. 
priority  of,  256,  257. 
renewal  of,  time  for,  243. 

return  to  Sheriff  after,  243. 
teste  of,  506. 
staying,  effect  of,  244,  256. 

pending  appeal — see  Court  of  Appeal. 
■withdrawal  for  renewal,  243. 
by  staying,  244. 

EXECUTOR — See  Admin  istration^Compensation  —  Parties  — 
Personal  Kepresentative — Trustee. 

costs  paid  by,  when  allowed,  113,  177. 

compensation,  for  care  and  trouble,  113 — see  CoMP  uNSATION. 

Sxirrogate  Judge  has  power  to  allow,  113. 
insolvent,  receiver  appointed,  41. 
interest,  chargeable  against,  97. 
neglect  to  invest,  liability  for,  97,  98. 
pay  over,  liability  for,  97. 
of  cestui  que  trust  to  demand  payment  from,  effect  of,  97. 
profits  made  by,  when  liable  to  account  for,  97. 
receiver,  when  appointed  against,  41,  151,  152. 
proving  will  after  judgment  against  co-executors,  how  added,  40. 
renunciation  by,  cannot  be  revoked,  40. 

cannot  execute  power  of  sale  after,  40. 

when  liable  notwithstanding,  40. 
rests,  when  chargeable  against,  97. 
sale,  may  not  bid  at,  195,  196. 
trustee,  when  appointed  by  High  Court  in  place  of,  41 — see  adda. 

EXECUTOR  DE  SON  TOUT— See  Administration. 
EXHIBITS, 

marking  of,  at  trial,  72. 

schedule  of,  to  be  delivered,  when  judgment  reserved,  73. 

EXPERTS, 

appointment  of,  need  not  be  made  in  presence  of  parties,  328. 

cases  in  which  appointed,  328. 

costs  of,  allowed  though  improperly  employed,  328. 

Court,  or  Judge,  may  obtain  services  of,  327,  328. 

Master  may  not  employ,  328. 

report  of,  not  conclusive,  328. 

witnesses,  cannot  be  called  by,  328. 

FEES- See  Tariff. 

FIERI  FAOIAS—See  Execution— Forms. 

(Vol.  I.  ini'ludes  pp.  1-490.) 


Indfx.  885- 

FINAL  ORDER— See  Mortgage  Actions. 

for  foreclosure,  or  sale,  to  be  entered,  353. 
effect  of,  264. 

not  granted,  when  judgment  is  for  sale,  229. 
proceedings  to  obtain,  2G2,  263. 
sale,  where  judgment  is  for  foreclosure,  229. 
infant,  against,  when  refused,  235. 

may  be  granted  on  application  of  subsequent  incum- 
brancer, 229. 
mortgagor  entitled  to  time  for  redemption,  before,  231. 

FOLIO, 

meaning  of,  538. 

FORECLOSURE— See  Final  Order— Moktgage  Actions. 

Chartered  Bank,  entitled  to,  221. 

chattel  mortgagee  ' '        228. 

Crown,  not  granted  against,  228,  264. 

day  to  show  cause,  to  be  reserved  in  judgment  for,  against  in- 
fants, 235,  242. 

death  of  mortgagee  before  day  of  payment  in  action  for,  264. 

dismissal  of  action  for  redemption,  when  it  operates  as,  239,  275, 
276. 

final  order  of,  proceedings  to  obtain,  262,  263— see  Final  Order. - 
effect  of,  264. 
must  be  entered,  353. 

judgment — see  Mortgage  Actions. 

mortgagee  by  deposit,  entitled  to,  228. 

opening,  by  mortgagor,  265. 
mortgagee,  266. 

pledgee  of  chattels,  not  entitled  to,  228. 

railway  company,  when  not  granted  against,  228,  229. 

right  to,  lost  by  parting  with  part  of  mortgaged  property,  229. 

FOREIGN  COMMISSION— See  Commission  to  take  Evidence. 
FORMS. 

advertisement  for  creditors,  390. 
affidavit  as  to  creditors  claims,  391. 
appeal,  notice  of,  to  Court  of  appeal,  747. 
appointment  under  Ord.  446, — 388. 
to  take  accounts.  382. 
capias  ad  satisfaciendum,  545,  546,  548,  549. 
certificate,  when  cause  under  Lower  Scale,  337,  405. 
cheque,  prtecipe  for,  385. 
conditions  of  sale,  385. 
debt  attachment  book,  552. 
direction  to  bank,  to  receive  money,  384. 
dower,  writ  of  assignment  of,  558. 
execution,  writs  of,  544-549. 
garnishee,  execution  against,  547,  559. 

indorsement  on  o.  c.  judgment,  for  service  under  Ord.  60, — 383. 

on   parties   added   in 

Master's  Office,  383. 

0.  c.  order,  in  lieu  of  subpoena  to  infant  to  show 

cause  against  decree,  394. 

(Vol.  I.  includes  pp.  1-490.) 
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FORMS— Coniinued. 

judgment,  where  case  referred  to  arbitration,  544. 
mandamus  granted,  550. 

—  see  controverted  Municipal  Election  pro- 
ceedings, infra. 
new  trial  list,  560-561. 

notice,  to  defendant  to  take  conduct  of  sale,  387. 
creditors,  to  produce  documents,  390. 
prove  claim,  393. 
that  claim  allowed,  393. 
cheques  ready,  394. 
incumbrancers,  387. 

infant  to  show  cause  against  judgment,  394. 
of  appeal,  to  Court  of  Appeal,  747. 
motion,  for  administration,  389. 
order  for  administration,  381-2. 
prseoipe  for  cheque,  385. 
report  in  administration  suit,  405. 

on  sale,  386. 
special  case,  540,  541. 

stated  by  arbitrator,  541. 

judgment  on,  542. 
writ  of  inquiry,  upon  judgment  for  mandamus,  550. 

■<3ontroverted  Election  Proceedings  (Dominion.) 

contempt,  order  to  commit  for,  680,  705. 
notice  of  trial,  676,  702. 

withdrawal  of  petition,  681,  682,  707. 

for  publication,  682,  708. 
petition,  666-667,  691-692, 
title  of  proceedings,  678-679,  704. 
withdrawal  of  petition,  notice  of,  681,  682,  707,  708. 
witness,  order  to  compel  attendance  of,  679,  705. 

■  Controverted  Election  Proceedings  (Ontario.) 

notice  of  trial,  730. 
petition,  718-719. 

notice  of  withdrawal  of,  737,  739. 
title  of  proceedings,  733. 
witness,  order  to  compel  attendance  of,  734. 

-Controverted  Municipal  Election  Proceedings. 

affidavit  of  relator,  649. 

justification  of  sureties  to  recognizance,  650. 
service  of  writ,  629,  653. 
appearance,  628,  654. 

by  Returning  Officer,  654. 
enlargement  of  time  for,  632. 
disclaimer,  634,  654,  655. 
enlargement  of  time  for  appearance,  632. 
fiat  for  writ,  625,  651. 
J.  fa.  642,  661. 
judgment  for  relator,  636,  637,  656. 
costs,  638,  658. 
defendant,  638,  657. 
mandamus — see  writ  of  mandamus,  infra. 
minute  of  service  of  writ,  627,  653. 
motion  paper  for  writ,  650. 

(vol,  I.  includes  pp.  1-490. 
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'FOUM&— Continued. 


notice  to  be  indorsed  on  summons,  626,  652. 
recognizance,  624,  625,  649. 
statement  of  relator,  621,  648. 
summons,  626,  651. 

to  Returning  Officer,  630,  652. 
writ  oi  fieri  facias,  for  costs,  642,  661. 

mandamus  to  corporation  to  admit  person  elected,  639,  658. 
hold  new  election,  640,  659. 
Sheriff  to  admit  person  elected,  641,  660. 
hold  new  election,  641,  660. 
summons  in  nature  of  qtto  warranto,  626,  651. 

to  Eeturning  Officer,  630, 652.- 
minute  of  service  of,  627. 
notice  to  be  indorsed  on,  626. 
trial,  635,  655. 

indorsement  of  verdict  on,  636,  655. 

FRAUDULENT  CONVEYANCE. 

County  Court  Judges,  and  Local  Masters,  had  formerly  no  juris- 
diction to  set  aside,  79,  but  see  adda. 
Master  in  Chambers,  jurisdiction  of,  to  set  aside,  812. 
setting  aside,  on  summary  application  in  Chambers,  79. 

FUND — See  Lien  of  Solicitok — Stop  Order. 
FURTHER  DIRECTIONS, 

affidavits,  when  they  may  be  read  on,  72. 
costs,  evidence  on  question  of,  225. 
Court  may  refuse  to  act  on  report,  226. 

original  judgment,  226. 
days  appointed  for  hearing  causes  on,  352. 
evidence  which  may  be  used  on,  225. 
June,  cannot  be  set  down  for,  in  226. 

unless  reservation  of  judgment  unnecessary,  226.- 
judgment  on,   not  appealable  to   Divisional   Court,   except  by 

consent,  571,  590. 
neglect  of  party  having  conduct  of  cause,  to  set  dovra  for,  225. 
notice  of  hearing  on,  223. 

parties  served  in  Master's  office  under  Ord.  60,. 

when  entitled  to,  48,  223,  224. 
service  of,  223,  224. 
opposite  party  may  set  down  for  hearing  on,  225. 
setting  down  for  hearing  on,  223,  225,  226,  352. 
time  for,  352. 

GARNISHEE— See  FORMS. 

proceedings  against,  in  what  Court  to  be  taken,  506. 

entry  of,  in  Debt  Attachment  Book,  506> 

GUARANTEE  COMPANY, 

bond  of,  may  be  accepted  as  security,  156. 
GUARDIAN— See  Infant. 

(Vol.  I.  includes  pp.  1490.) 
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GUARDIAN  AD  LlTEHf—See  Official  Guardian. 

appointment  of,  by  Local  Master,  16. 

on  application  of  infant,  317. 
of  lunatic,  317. 
on  praecipe,  355,  356,  357. 
authority  of,  extends  only  to  action  in  which  he  is  appointed,  493. 
costs  of,  173,  174. 

ho's''  paid,  318. 
discharging  order,  appointing,  357,  368. 
infant,  how  appointed  for,  317,  355,  356,  357. 

when  added  in  Master's  Office,  350. 
irregular  appointment  of,  set  aside,  318. 
lunatic,  how  appointed  for,  314,  316. 

when  added  in  Master's  Office,  317. 
Master's  Office,  appointment  of,  to  parties  added  in,  317,  350. 
Official  Guardian,  to  be  appointed,  318,  357. 
order  appointing,  when  it  may  issue  on  prasoipe,  355,  356,  357. 

when  unnecessary,  356. 
proceedings  to  be  served  on,  357. 
sale,  not  to  bid  at,  195,  196. 

HABEAS  CORPUS. 

Judge  in  Chambers,  jurisdiction  of,  to  grant  writ  of,  80. 
HEARING — See  Further  Directions — Master — Trial. 

HEIES — See  Administration— Costs— Personal  Representative. 

administration,  may  apply  for,  without  joining  co-heirs,  43. 

advertisements  for,  118. 

occupation  rent,  liability  for,  to  dowress,  107. 

HIGH  COURT— See  Court— Divisional  Court— Judge. 

office  hours  in  801,  810. 
Tariff  of  Costs  of — see  Tariff. 
vacations  in,  799. 

HOLIDAYS— See  Time. 

excluded  in  computation  of  time,  when,  220. 
days  appointed  for,  220,  810. 

IMPERTINENCE— See  Affidavits— Scandal. 

exceptions  for,  abolished,  4. 

in  interrogatories,  delivered  for  examination  of  witness  on  com- 
mission, how  objected  to,  60. 

IMPROVEMENTS, 

after  action,  not  allowed,  109. 

exception.  111. 
allotment  of,  on  partition,  371. 
committee  of  lunatic,  by,  when  allowed,  109. 
covenant  in  rectorial  lease  for  payment  of.  111. 
mistake  of  title,  made  under,  108,  109. 
personal  representative,  by,  when  allowed,  109. 

(Vol.  I.  includes  pp.  1-490.] 
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IMPROVEMENTS— Co?ji!«»«cZ.  o 

persons  in  possession  under  void  deeds,  when  entitled  to,  108. 

receivers,  by,  when  allowed,  109. 

tenants  at  will,  not  entitled  to,  108. 

tennants  in  common,  when  allowed  for,  371. 

trustees,  when  entitled  to,  109. 

wrong  doers,  not  entitled  to,  108. 

INCUMBEANCER  —  See  Incumbrances  —  Mortgage  Actions  — 
Mortgagee. 

claiming  priority  to  plaintiff,  may  appeal  from  report,  129. 
disclaiming,  not  entitled  to  costs,  247. 
redemption  by,  how  directed  in  mortgage  actions,  258. 
sale,  right  of,  to,  228,  269. 

INCUMBRANOES  —  See   Incumbrancer — Mortgage— Mortgage 
Actions — Mortgagee — Purchaser. 

absconding  debtor,  priority  of,  against,  257. 

consolidation  of  mortgages,  when  allowed,  249. 

disputes  between  holders  of,  how  settled,  257. 

evidence  negativing  existence  of,  vendor  not  bound  to  give,  213. 

execution  creditor,  priority  of,  257. 

merger  of,  a  question  of  intention,  249. 

priorities  of,  how  settled,  129,  257. 

purchasers  at  sheriff's  sale,  priority  of,  how  settled,  257. 

redemption  of,  how  directed  in  action  for  sale,  258. 

foreclosure,  258. 
tacking,  of,  liow  far  allowed,  249. 
two  of  same  date,  priority  how  settled,  257. 
vendor,  not  bound  to  negative  existence  of,  213. 
liability  of,  for  not  disclosing,  213. 

INDORSEMENT— See  Forms. 

of  name,  and  address,  of  parties  acting  in  person,  necessary  on 
all  proceedings,  20. 

con.=!equence  of  omission,  21. 
of  name,  and  address,  of  solicitor,  on  proceedings,  when  necessary, 

17. 

of  solicitor,  necessary  on  all  proceedings,  18. 
objection  for  want  of,  18. 
place  where  writ  issued,  when  necessary,  61. 

INFANT — See  Administration — Guardian  ad  litem — Mortgage 
Actions. 

consent,  to  sale  of  estate,  when  necessary,  324 — see  infra  Sale  or 

Estate  of. 
conveyance  of  land  of,  settlement  of,  789. 

proof  required  on,  789. 
day  to  shew  cause,  when  to  be  reserved  in  judgments,  326. 

notice  to  be  served  in  lieu  of  subpffiua,  325,  326. 

form  of,  384. 
examination  of,  on  application  for  sale  of  estate,  324 — see  ivfra, 
Sale  oe  Estate  oe. 

fVol.  I,  iiicludps  pp.  1490.) 
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INF  ANT(,-(7on<in  ued. 

guardian  ad  litem,  how  appointed  to,  313,  314,  353,  356,  357. 

when  sued  for  tort,  357. 
in  Master's  office,  350. 

GuAEDiAn  or  Pekson,  and  Estate. 

appointment  of,  how  made,  322,  323,  326. 

father,  to  be  notified  of  application,  323. 

lease  by,  without  sanction  of  Court,  invalid,  323. 

petition  for  sale,  may  include  prayer  for  appointment  of,  322. 

removal  of  ward,  from  jurisdiction,  is  a  contempt,  323. 

when  authorized,  lb.,  see  adda^ 
security  of  guardian,  sufficiency  of,   inquiry   as  to,    when 

ordered,  323. 
Surrogate  Court,  may  appoint,  322. 
judgment  signed  against,  in  ignorance  of  infancy,  effect  of,  314. 
money  of,    Official   Guardian   to  be  notified   of  application   to- 

dispense  with  payment  of,  into  court,  789. 
mortgages  of,  OiEcial  Guardian  to  see  to  payment  of,  789. 
notice  to  be  served,  when  day  to  shew  cause  reserved,  325,  326. 

form  of,  384. 
order  ^j-o.  con.  of  no  validity  against,  313. 

prochein  amy,  authority  of,  only  extends  to  action  in  which  he 
is  appointed,  493. 
special  admission  of, unnecessary,  493. 
taxes  on  property  of.  Official  Guardian  to  see  to  payment  of,  789. 
receiver,  when  appointed  to  estate  of,  150. 

removal  of  ward  of  Court,  from  jurisdiction,  is  a  contempt,  323. 

when  authorized,  lb.,  seeadda^ 
Sale  of  Estate,  or. 

application  in  Chambers,  for,  how  made,  318,  319. 
consent  of  infant,  when  necessary,  319,  324. 
conveyance  on,  execution  of,  319. 
debts  of  ancestor,  when  ordered,  for  payment  of ,  321. 

inquiry  as  to,  when  ordered,  322. 
dower  of  lunatic  mother,  how  barred,  on,  319. 
evidence  in  support  of  petition,  how  taken,  325. 
examination  of  infants,  on  application  for,  324. 
how  taken,  324. 
to  be  attached  to  petition,  324. 
grounds  on  which  authorized,  318,  321. 
infant,  interest  of,  to  be  considered,  on  application  for,  318. 
production  of,  on  application  for,  323,  224. 

when  dispensed  with,  324. 
maintenance,  case  to  be  made  for,  if  required,  321. 

— see  Maintenance. 
Master,  power  of,  to  take  examination  of  infant,  325. 

witnesses,  325. 
Official  Guardian,  when  to  be  notified  of  application  for,  318. 
past  maintenance,  when  not  a  ground  for,  319. 
petition  for,  how  entitled,  318. 

presented,  320,  321. 
what  it  is  to  state,  320,  321,  322. 
may  pray  for  appointment  of  guardian,  322. 
evidence  in  support  of,  how  taken,  325. 
examination  of  infant,  to  be  attached,  324. 

(Vol.  I.  iDdudes  pp.  1-190.) 
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principal  money,  not  broken  into,  for  maintenance,  322. 
production  of  infant,  on  application  for,  323,  324. 

when  dispensed  with,  324. 
sale,  when  refused,  319. 

consent  of  infant  to,  when  necessary,  319,  324. 
contrary  to  disposition  by  will,   or  deed,   cannot  be 

authorized,  318. 
benefit  of  infants'  relatives,  for,  refused,  319. 
proceeds  of,  retain  quality  of  estate  sold,  319. 

descending  as  reality,  if  not  converted,  will 
thereafter  pass  as  personalty,  319. 
Settled  Estates,  of. 

application  respecting,  to  be  made  to  a  Judge,  320. 

jurisdiction  of  Court  as  to,   319,  320. 

sale,  cannot  be  ordered  of  part,  to  improve  residue,  320, 

INFORMATION- See  Municipal  Elections. 

INJUNCTION. 

administration  action,  how  obtained  in,  367. 
interlocutory,  not  continued  by  judgment  on  praecipe,  236. 
receiver,  appointment  of,  operates  as,  150. 
restraining  action  against  a  receiver,  158. 

proceedings  at  law.  Order  relating  to,  158. 

INKOLMENT. 

of  decrees,  and  orders,  obsolete,  76,  77. 

INSOLVENCY— See  Cotot  of  Appeal. 

appeals  in,  762,  763. 

costs  of  proceedings  in,  tariflf  of,  774. 

INSPECTION  OF  DOCUMENTS— See  Controvbkted  Elections. 

INSPECTOR  OF  TITLES— See  Quieting  Titles, 

Registrar  of  Chancery  Division  to  be,  360,  361. 

INTEREST  —  See  Administkation  —  Moktgagb  Actions  —  Pur- 
chaser— Rests. 

administrator,  when  it  begins  to  run  against,  97,  98. 
advances  by  executors,  and  trustees,  on,  98. 

partners,  on,  99. 
agent,  using  moneys  of  principal,  liability  for,  98,  99. 
arrears  of,  how  far  barred  by  Statute  of  Limitations,  101,  102. 
commencement  of  action  against  trustee,  does  not  stop,  98. 
compound,  when  chargeable,  96-102— see  Rests. 

not  allowed  executors,  or  trustees,  on  advances,  98- 
debts.  Master  to  compute,  on,  285,  286,  287. 
dissolution  of  firm,  stops  interest  on  capital,  100. 
executors,  where  it  begins  to  run  against,  98. 

liability  for,  97,  98. 
legatee,  from  what  time  entitled  to,  99,  287. 
Master  to  compute,  on  debts,  and  legacies,  285,  286,  287. 
(Vol.  I.  includes  pp.  1-490.) 
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mortgagee  in  possession,  liability  for,  rests,  100,   101. 
partnership  accounts,  how  chai-geable  ou,  99,  100. 

advances  by  partners,  on,  99. 

capital,  on,  99. 

dissolution  of,  stops,  100. 

moneys  in  hands  of  partner,  on,  99. 
policies  of  insurance,  when  payable  on,  99. 
principal,  when  charged  with,  99. 
purchaser,  liability  for,  203,  204. 
rate  of,  chargeable  against  executor,  or  trustee,  97,  98. 

after  default  in  payment  under  contract,  251,  287. 
rests,  when  chargeable,  96-102— see  Rests. 
Statute  of  Limitations,  efifect  of,  on,  101,  102,  105. 
subsequent  account,  how  allowed  on,  266,  267. 
trustee,  liability  for,  97,  98. 

IXTEEPRETATION, 

of  words  in  Chancery  Orders,  4,  5. 

IRREGULARITY— See  Municipal  Elections. 

costs  of  motion  to  set  aside  proceedings  for,  523. 

notice  of  motion,  to  set  aside  proceedings  for,  must  specify,  149. 

nullity,  disinclination  of  Court  to  treat  defective  proceeding  as, 

522. 
objections,  to  be  stated  in  notice  of  motion,  523. 

which  can  be  waived,  are  not  nullities,  522. 
party  moving  against,  must  himself  be  regular,  149. 
move  promptly,  149. 

before  taking  proceedings,  149. 
proceedings,  not  invalid  for,  till  set  aside,  150. 
sale,  in,  eifect  of,  199. 
setting  aside  proceedings  for,  522. 
stranger  cannot  complain  of,  499, 522. 
waiver  of,  149,  150. 

ISSUE  BOOKS, 

Rule  as  to  delivery  of,  abolished,  501,  577. 

JOINT,  AND  SEVERAL,  DEMAND, 

all  liable,  may  be  joined,  53. 
judgment  in  actions  to  enforce,  53. 
plaintiff,  need  not  join  all  persons  liable,  53. 

JUDGE — See  Controvekted  Elections — Judge  in  Chambers — 
Municipal    Elections — Single  Judge  in  Court. 

accounts  may  be  taken  by,  without  a  reference,  327. 

appeals  to,  in  Chambers,  351. 

appointment  by,  to  take  accounts,  form  of,  382. 

County  Court,  of,  trial  by,  76. 

experts,  services  of,  may  be  obtained  by,  327,  328. 

inquiries  may  be  made  by,  without  reference,  327. 

name  of,  to  appear  in  judgment,  or  order,  786. 

order  of,  enforcing,  527. 

(Vol.  I.  includes  pp.  1490.) 
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order  of,  costs  of  making  rule  of  Court,  Bide  as  to,  527. 

need  not  be  made  a  rule  of  Court,-  527. 
payment  out  of  Court,  order  of,  necessary  for,  368,  813. 
retired,  trial  by,  76. 
sittings  of,  in  Chambers,  in  Chancery  Division,  351. 

Queen's  Bench,  and  Common  Pleas, 
Divisions,  351. 
Court,  in  Chancery  Division,  352,  786. 

order  of  business  in,  786. 
Queen's  Bench,  and  Common  Pleas,  Divi- 
sions, 352,  785. 

JUDGE  IN  CHAMBERS, 

appeals,  to  be  heard  before,  351. 
order  of,  how  signed,  355. 
partition,  may  grant  judgment  for,  368. 
sittings  of,  in  Chancery  Division,  351. 

Queen's  Bench,  and  Common  Pleas,  Divisions,  351, 
581. 

JUDGE  OF  COUNTY  COURT, 

affidavit,  to  found  jurisdiction  of,  in  High  Court,  525. 
examinations  directed  by  himself,  when  not  to  be  taken  by,  525. 
jurisdiction  of,  in  Chambers,  79,  814. 

JUDGES'  SECRETARY, 

Orders  relating  to,  rescinded,  10. 

JUDGMENT  —  See  Administeation  —  Bailable  Proceedings  — 
Deckeb — Mortgage  Actions — Municipal  Elections — 
Partition. 

absolute,  in  first  instance,  unless  otherwise  ordered,  378,  379. 
administration,  for,  may  be  obtained  in  Chambers,  276. 
effect  of,  as  regards  creditors,  279. 
Local  Master  may  grant,  361,. 362. 

subject  to  appeal  to  Judge,  372,  373. 
amendment  of,  180,  181. 
appointment  to  settle  minutes  of,  when  to  be  given,  6. 

pass,  when  necessary,  6. 
clerical  errors  in,  amendment  of,  180,  181. 
cognovit,  on — see  Cognovit. 
consent,  when  amendable,  181. 

to  signing,  to  be  filed,  526. 

by  whom  to  be  given,  526,  527. 
how  verified,  527. 
day  to  show  cause,  when  to  be  reserved  in,  235. 
declaratory,  when  granted,  326,  327 — see  Adda. 
•default,  for,  in  ejectment,  order  for,  when  necessary,  518. 
dispensing  with  service  of,  under  Ord.  60,  effect  of,  49. 

ground  for,  49. 
Master's  power  as  to,  349. 
docketing  of,  abolished,  792. 
ejectment,  order  for,  when  necessary,  578. 
enforcing,  when  action  tried  by  Judge  alone,  797. 
stayed,  when  action  tried  by  jury,  797. 
(Vol.  I.  includes  pp.  1-490.) 
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entering,  6,  7. 

time  for,  7,  8. 

when  tried  by  Judge  alone,  797. 
jury,  797. 
indorsement,  on  o.  c.  for  service  on  parties  added  in  Master's- 

office,  form  of,  383. 
under  Ord.  60,  form  of,   2S0. 
infants,  how  obtained  against,  in  mortgage  actions,  234. 
leave  to  move,  to  vary,  or  set  aside,  when  necessary,  246. 

how  obtained,  246. 
list  of,  entered  in  outer  counties,  to  be  sent  to  Toronto,   793. 

form  of,  793. 
Master  may  dispense  with'service  of,  49,  349. 

effect  of  so  doing,  49. 
minutes  of,  how  settled,  5,  6,  354. 

motion  to  vary,  6,  7. 
minuting  of,  abolished,  792. 
mortgage  actions,  in — see  Mortgage  Actions. 
motion  for,  in  mortgage  actions,  when  necessary,  234,  236. 

on  consent,  526,  527. 
motion  to  vary,  or  set  aside,  how  made,  48,  128,  225. 

by  party  added  in  Master's  Office,. 
129,  245,  246. 
served  with,  128. 
must  be  set  down,  48. 
office  copy  of,  to  be  served  on  parties  under  Ord.  60, — 46. 

added  in  Master's   Office,- 

128. 
indorsement  on,  128. 
how  made,  219. 
local  officers  may  certify,  330. 
riginal  roll,  not  to  be  sent  to  Toronto,  793. 
partition,  may  be  granted  by  Local  Master,  368,  369. 

subject  to  appeal  to  Judge  in  Cham- 
bers, 372,  373. 
Master  in  Chambers,  power  of,  to  grant,  370,  371,  813. 
party  added  in  Master's  OfSce,  may  move  against,  129. 
served  with,  is  bound  by  proceedings,  47. 

attending  reference  in  Master's  OiBce,  47. 

costs  of,  48. 
may  rehear,  48. 

move  to  set  aside,  or  vary,  48. 
under  Ord.  60,  is  not  thereby  made  a  party 

to  the  action,  47. 
when   entitled  to   notice  of  proceedings   in. 
Master's  Office,  47,  48. 
passing,  6. 
prsecipe,  ordinary  relief  only,  granted  by,  236. 

interlocutory  injunction,  cannot  be  continued  by,  236, 
rule  for,  obsolete,  504. 
satisfaction  of,  entry  of,  507,  508. 

to  be  made  at  Toronto,  508. 
form  of,  508. 
service  of,  may  be  dispensed  with,  by  Court,  or  Master,  46,  49,. 
349. 
effect  of,  41 . 

(Vol.  I.  iccludes  pp.  149n.) 
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service  of,  on  lunatics,  and  infants,  47. 
upon  whom  to  be  made,  47. 
-  see  Administration. 
setting  aside,  after  trial,  time  for  moving,  503. 

postponed  motions,  list  of,  when  to  be 
made,  503. 
suitor  in  person  cannot 
enter  case  od,  with- 
out leave,  .^03. 
on  motion  of  party  added  in  Master's  Office,  245. 

246. 
motion  for,  how  made,  225. 

when  motion  for,   may  be  made  in  Chambers,  373. 
staying  proceedings  on,  177,  178,  179,  797. 

pending  appeal — See  Court  of  Appeal. 
style  of  cause  in,  354,  355. 
ultra  vires,  effect  of,  if  not  set  aside,  1 82. 
varying,  motion  for,  245,  246,  373. 
after  entry,  8. 

JUDGMENT  CLERK— See  Rbqistkar. 

duty  of,  5,  6. 
JUDGMENT  CREDITOR— See  Mortgage  Actions. 
JUNE, 

certificate  required  on  setting  down  cause  for  hearing  in,  226. 
JURAT. 

form  of,  384. 
JURISDICTION. 

of  Judge  in  Chambers,  79-81,  182. 

Local  Master,  94,  95,  328,  361. 

in  Chambers,  16,  78,  79,  169,  368,  814. 

Master  in  Chambers,  78-81,  340,  812,  813. 

Master,  on  a  reference,  94,  95,  328,  805,  814. 
judgment,  or,  order,  pronounced  without,  effect  of,  182. 

JUSTIFICATION — See  Bailable  Proceedings— Court  of  Appeal. 

LEAVE  TO  APPEAL— See  Appeal— Court  of  Appeal. 

LEGACY — See  AdminlstPvATION— Compensation — Legatee. 

compensation,  by  way  of,  effect  of,  114,  367 — See  Compensation. 
interest  on,  99,  287. 

Master  to  compute,  285. 
meaning  of,  in  Orders,  5. 
payment  of  in  full,  effect  of,  as  admission  of  assets,  42. 

!LE6ATEE—See  Administration— Parties. 

action  by,  for  administration,  where  legacy  charged  on  realty,  42. 
interest  on  legacy,  when  entitled  to,  99,  287. 

arrears  of,  when  more  than  six  years'  recov- 
erable, 99. 
(Vol.  I.  includes  pp.  1-490.) 
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receiving  more  than  his  proportion,  may  be  ordered  to  refund,  99. 
residuary,  meaning  of,  in  Orders,  5. 

right  of,  to  administration,  39,  43. 

LEGITIMACY, 

petition  for  declaration  of —see  Quieting  Titles. 

LIBERTY  TO  APPLY. 

need  not  be  expressly  reserved,  75. 

implied  in  all  orders,  except  those  of  final  nature,  75. 

LICENSE  ACT. 

shop  and  tavern,  Provincial  Act  respecting,  valid,  519. 
LIEN  OF  SOLICITOR— See  Solicitor. 
ON  Books  and  Papers. 

agent  of  solicitor,  lien  of,  on  papers  of  principal,  26. 
assignment  of  bill  of  costs  to  third  party,  discharges,  26. 
change  of  solicitor,  effect  of,  on,  26 — See  Change  op  Soli- 
citor. 
client,  entitled  to  inspect  documents  subject  to,  26. 
discharged,  by  payment,  26. 

assignment  of  bill  of  costs  to  third  party,  2t). 
pro  tanto,  by  taking  security,  26. 
enforcing,  25. 
general,  25. 

inspection  by  client,  of  documents  subject  to,  26. 
nature  of  the  lien,  25. 

is  subject  to  claims  paramount  to  client's,  25. 
but  not  to  claims  created  by  client  sub- 
sequent to  lien,  25,  26. 
new  firm,  has  no  lien  for  costs  due  old  firm,  26. 
payment,  discharges,  26. 
production  of  documents,  subject  to,  when  ordered,  25,  26, 

27._ 
security,  taking,  discharges  lien  pro  tanto,  26. 
solicitor  discharged  by  client,   may  retain  papers  till  costs 
paid,  26,  27. 
unless  there  be  ground  for  believing  nothing  to  be 
due  to  him,  or  he  refuses  to  deliver  bill,  27. 
discharging  himself,    bound  to  deliver  papers  in 
cause,  to  new  soHcitor  on  undertaking,  26. 
Toronto  agent,  lieu  of,  on  papers  of  principal,  26. 

ON  Estate  Recovered, 

solicitor  not  entitled  to,  29. 

ON  EUN'D, 

actively  enforcing,  28. 

agent  of  solicitor,  entitled  to,  28. 

not  entitled  to  any  greater  right  than  his 
principal,  28. 
alimony,  none  on,  for  costs,  293. 
assignment  by  client,  will  not  defeat,  27,  28. 
compromise,  bona  fide  may  defeat,  28. 

(Vol.  I.  includes  pp,  1490,) 
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compromise,  collusive,  will  not  defeat,  28. 
discharge  of  solicitor  by  client,  does  not  defeat,  27. 

secus,    where    solicitor    dis- 
charges himself,  28. 
act  of  God,  does  not  defeat,  27. 
enforcing,  28. 
extent  of,  27,  28. 
general,  when,  27. 

lost,  where  solicitor  discharges  himself,  28. 
nature  of,  27,  28. 
notice  of,  may  be  given  to  opposite  party,  27. 

payment  after,  cannot  defeat,  27. 
particular,  when,  27. 
payment  after  notice  of,  no  bar,  27. 
recovered,  is  general,  27. 

release  of  opposite  party,  where  no  bar  to,  28. 
set  o£f  between  parties,  not  prevented  by,  29. 

unless  special  lien  exist,  29,  505,  or 
costs  incurred  in  different  actions, 
29. 
solicitor,  liability  of,  for  paying  over  fund  after  notice  of, 
28,  29. 

LIMITATIONS— See  Statute  or  Limitations. 

LIST— See  Cause  List. 

LOCAL  AGENT  OF  SOLICITOR. 

whether  he  may  be  now  served,  query,  19. 

LOCAL  MASTER— See  Appeal— Mastek. 

administration,  may  entertain  summary  application,  for,  361, 362, 

appeal  from — see  Appeal. 

Chambers,  jurisdiction  in,  16,  78,  79,  814. 

costs,  may  award  lump  sum  for,  on  Chamber  motion,  169. 

fees  payable  to,  15. 

guardian  ad  litem,  appointment  by,  16. 

Master  in  Ordinary,  may  exercise  powers  of,  15. 

payment  out  of  Court,  cannot  order,  368. 

partition,  summary  application  for,  to,  .S68,  369. 

who  may  make,  368,  369. 
solicitor,  whether  he  can  practise  as,  15. 

LOCAL  REFEREES  OF  TITLES— See  Quieting  Titles. 

LOCAL  REGISTRAR— See  Deputy  Registrar. 

entry  of  orders  by,  379,  790. 

documents  in  suits,  to  be  transmitted  to  Toronto  by,  379. 

judgments,  to  be  entered  by,  379,  792,  793. 

list  of  to  be  sent  to  Toronto,  793. 
office  copies,  power  of,  to  certify,  330. 
orders  of,  to  be  entered,  379,  790. 
powers  of  Deputy  Registrar,  may  be  exercised  by,  11. 

(Vol.  I.  includes  pp.  1-493.)' 
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LOWER  SCALE, 

account,  action  for,  when  within,  335. 

actions  within,  333,  336. 

administration,  action  for,  when  within,  333,  334. 

certificate  to  be  filed,  when  action  brought  under,  405. 

form  of,  337,  405. 
costs,  awarded  according  to,  thougli  action  not  within  former 

jurisdiction  of  C.  C,  169. 
Court  may  award  higher  scale  costs,  in  actions  brought  under,  337. 
fees  of  Court,  to  be  received  according  to,  on  production  of  certi- 
ficate, 337. 
deficiency  in,  when  to  be  made  good,  337. 
higher  scale,  when  recoverable  in  action  in  which 
lower  scale  costs  awarded,  338. 
foreclosure,  action  for,  when  within,  334,  335. 
incumbrancers'  claims,  effect  of,  on  right  to  bring  action  under,  336. 
partnership  action,  when  within,  333. 
redemption  action ,  when  within,  333. 
residence  of  parties,   effect  of  on  right  to  bring  action  under, 

334,  335. 
tariff,  398. 
value  of  property,  effect  of,  on  right  to  bring  action  under,  335. 

LUNACY— See  Lunatic. 

application  for  declaration  of,  80. 

notice  of,  on  whom  to  be  served,  80. 
order  declaring,  to  be  entered,  353. 

LU2SfATIC — See  Administkation — Committee — Ltjkacy. 

committee,  may  defend  action  for,  314. 

bond  of,  to  be  filed  with  Clerk  of  Records  and  Writs, 
360. 
made  to  Accountant  of  Supreme  Court, 
360. 
inventory,  to  be  filed  by,  with  Clerk  of  Records  and 
Writs,  360. 
guardian  ad  litem,  how  appointed  to,  314,  316. 

when  added  in  Master's  office, 
315,  316. 
notice  of  application  to  appoint,  how  served,  315. 
evidence  on  application,  314. 
who  appointed,  314. 
inventory  of  committee,  to  be  filed  with  Clerk  of  Records  and 

Writs,  360. 
Master,  may  appoinb  guardian  ad  litem  to,  316. 
order  declaring,  to  be  entered,  353. 
receiver,  when  appointed  to  estate  of,  150,151. 

MAINTENAaCE— See  Administkation. 

allowance  for,  when  made,  321. 

father,  duty  of,  to  provide,  for  infant  child,  321. 

infant,  application  for,  when  to  be  made  in  Chambers,  322. 

mother,  not  bound  to  provide,  for  infant  child,  322. 

past,  sale  of  infant's  estate  to  pay,  when  refused,  319. 

sale  of  infant's  estate  to  provide,  322. 

(Vol.  I.  i  r'udespij.  1-  90.) 
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MANDAMUS — See  Forms— Municipal  Elections. 
MAPS. 

costs  of,  537. 
MARRIED  WOMEN — See  Payment  or  Money  out  oe  Ooubt. 

order  to  answer  separately  abolished,  ,S58. 
ilARSHAL  AT  ASSIZES  OF  YORK. 

duty  of,  to  return  records.  584. 

MASTER  —  See  Administkation  —  Costs  —  Improvements  —  In- 
terest—  Master  in  Ordinary— Master  (Local) — 
Occupation  Rent— Report — Rests — Sale — Wilpul 
Neglect  and  Default. 

abstract  of  title,  sufficiency  of,  how  determined  by,  210,  211. 
report  on,  not  to  be  made,  210,  211. 

appeal  from,  not  entertained,  211. 
— see  Abstract  of  Title. 
accounts,  bringing  in  before,  how  enforced,  167- 

after  committal,  effect  of,  167. 
admissions  as  to,  how  ascertained,  124. 
form  of,  122. 
powers  of,  in  taking,  116. 
proceeding  on,  124. 
— see  Account. 
adding  parties,  power  as  to,  127,  128. 

motion  to  discharge  order,  129. 
administration,  may  regulate  attendance  of  parties  in  actions  for, 

793,794. 
jidmission  of  accounts,  how  ascertained,  124. 

facts,  refusal  of,  costs  occasioned  by,  124. 
advertisement  for  creditors,  may  direct,   118,  119. 

when  dispensed  with,  119. 
heirs,  and  next  of  kin,  &c.,  118,  119. 

form  of,  119. 
sale — see  Sale. 
.appeal  from,  136,   137. 

grounds  of,  to  be  taken  before,  131. 

on  grounds  not  taken  before,  131,  132. 

report  of,  136,  224. 

costs  of,  how  awarded,  176. 
notice  of,  136. 

not  to  be  heard  in  June,  226. 
setting  down,  136. 
time  for,  136. 
ruling  of,  137. 
to,  from  Taxing  Officers,  807. 
-appointment  of,  may  include  several  days  in  one  warrant,  126. 
to  ascertain  what  admitted,  and  what  contested, 
124. 
of  receiver,  by,  how  made,  156,  157. 
filing,  157. 
-attendance  of  parties  in  office  of,  may  regulate,  793,  794. 
auctioneer,  may  act  as,  194,  196,  197. 
book  of,  how  to  be  kept,  125,  126. 

(Vol.  I.  includes  pp.  1-490.) 
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certificate  of,  appeal  from,  136 . 

is  same  as  a  report,  129. 

not  to  be  given  as  to  matters  covered  by  report,  un- 
less required  by  Court,  130. 
of  default,  form  and  effect  of,  167. 
charges,  statement  of,  not  to  be  brought  into  office  of,  123. 
claims,  proceedings  on,  119. 

not  referred,  cannot  be  allowed  as  just  allowances,  115. 
clerk  of,  may  act  as  auctioneer,  194. 
close  of  hearing,  129. 

evidence  not  to  be  received  after,  129. 
closing  reference,  for  delay  in  prosecution,  348. 
committee,  passing  accounts,  to  appoint  time  for,  3.50. 

paying  in  balances,  to  appoint  time  for,  350. 
neglect  of,  to  obey  direction  of,  350. 
compensation,  to  trustees,  and  executors,  discretion  as  to,  113. 
amount  of,  114,  367. 
legacy  by  way  of,  effect  of,  367. 
lump  sum  may  be  allowed,  114,  or, 
percentage   on   receipts   and  pay- 
ments, 114. 
priority  of,  to  claims  of  creditors, - 

368. 
sliding  scale,  114. 
— see  AdmINISTHATION— CoMPEN,SATION. 
contempt,  in  office  of,  167. 
conveyance,  settlement  of,  by,  121,  122. 

in  mortgage  actions,  267. 
where  infants  interested,  215,  789. 
copies  of  documents,  power  to  order  delivery  of,  123. 

not  to  be  made,  when  originals  can  be  pro- 
duced, 123. 
costs,  of  appeal  from,  176,  177 — see  Costs. 

matters  affecting,  should  be  reported  by,  115. 
occasioned  by  non-attendance  in  his  office,  may  fix,  349. 
delay  in  his  office,  may  award,  349. 
refusal  to  admit  facts  in  his  office,  124. 
creditors,  claims  of,  how  proved,  119,  120. 

interest  on,  when  allowed,  120,  121. 

— SeelNTEEEST. 

parties  entitled  to  attend  proof,  120,  793,794. 
coming  in  after  time  limited,  120 
deeds,  may  direct  delivery  of,  121 — see  supra  conveyance, 
delay,  in  office  of,  348 

direction  of,  when  binding  without  warrant,  123,  124. 
discharges,  not  to  be  brought  into  office  of,  123. 
dispensing  with  proceedings,  power  as  to,  126. 

service  of  judgment  on  parties  interested,    49,- 
127,  286,  347,  350. 
efi'ect  of,  49. 

reasons  for,  to  be  stated  in  report,  349. 
documents,    production   of,  in   office  of,    may  be   ordered  by, 

117. 
how  enforced,  167. 
copies  of,  not  to  be  made,  when  originals  can  be 
produced,  123. 

(Vol.  I.  includes  pp.  1490.) 
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evidence,  not  to  be  received  by,  after  liearing  closed,  129. 

— see  Evidence. 
experts,  may  not  employ,  328. 
functus  officio,  not  until  report  made,  130. 
gxiardian  ad  litem,  power  to  appoint,  316,  317,  349,  330. 
hearing,  close  ot.  Master  to  notify  parties  of,  when,  129. 
improvements,  allowance  for — see  Improvements. 
incumbrancer,  claiming  priority  to  plaintiff,   may  appeal  from- 

report  of,  129. 
judgment,  office  copy  of,  on  whom  to  be  served,  46. 

parties  served  with,  may  attend  refer- 
ence on  notice  to  plaintiff,  47,  48,  but 
see  794,  or  move  to  vary  judgment,  48. 
jurisdiction  of,  in  taking  accounts,  116. 
just  allowances,  what  may  be  allowed  as,  113-115. 
local — see  Local  Master. 
lunatic,  committee  of — see  supra,  committee, 
occupation  rent,  may  charge  accounting  party  with,  94,  106,  107. 
office  copy  of  judgment,  on  whom  to  be  served,  46. 
opening  reference,  130. 

evidence  required  for,  130. 
parties,  power  to  add,  127. 

direct  examination  of,  117. 
attendance  of,  may  regulate,  793.  794. 
persons  served  with  judgment,   under  Ord.    60,    are  not  made 

parties,  47- 
are  bound  by  proceedings,  47. 
points  intended  to  be  taken  on  appeal,  to  be  taken  before,  131 . 
receiver,  appointment  of,  how  made  by,  155,  156. 

report  on,  not  to  be  made,  156. 
warrant  for,  form  of,  155. 

proceedings  on  return,   155. 
service  of,  155. 
passing  accounts,  to  appoint  time  for,  350. 
paying  balances  into  Court,  to  appoint  time  for,  350. 
reference  back  to,  proceedmgs  on,  138,  139. 
reference  to,  may  be  dispensed  with,  327. 
change  of,  16,  86,  242. 
close  of,  for  delay  in  prosecution,  348. 
costs  of,  where  unnecessary,  242. 
opening,  130. 

parties  served  with  judgment  may  attend,  on  notice 
to  plaintiff,  47,  48. 
refusal  to  admit  facts,  to  tax  costs  of,  124. 
certify  as  "to,  124. 
regulation  of  business,  before,  126. 
rents  and  profits,  may  take  account  of,  94,  104,  105. 
report,  general,  separate,  special,  130 — see  Report. 
administraton  suit,  in,  362,  366,  367. 

form  of,  351,  405. 
amendment  of,  133. 
appeal  from,  129,  136. — see  Report. 
setting  down,  136. 

in  June,  226. 
time  for,  136,   226. 
confirmation  of — see  Report. 
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report,  costs,  sum  for,  not  to  be  inserted  in,  till  after  revision,  173. 
mistakes  in,  how  corrected,  133,  258. 
mortgage  actions,  in,  date  of,  259. 

confirmation  of,  259. 
form  of,  261 . 

omission  to  appoint  day  for  redemp- 
tion in,  258. 
not  to  be  dated,  until  costs  revised,  where  revision  neces- 
sary, 130. 
omissions  in,  how  corrected,  258. 
sale,  on,  form  of,  386. 
should  state  results,  130. 
should  not  go  beyond  order  of  reference,  130. 
special,  when  not  to  be  made,  130,  131. 
as  to  matters  affecting  costs,  131. 
warrant  to  settle,  129. 

service  of,   129. 
rests,  may  take  account  with,  without  special  direction,    101 . 

— see  Rests. 
ruling  of,  appeal  from,  136. 
sale,  may  conduct,  194,  196,  197 — see  Sale. 
settled  account,  when  he  may  inquire  into,  116,  248. 
special  circumstances,  may  report,  115,  116. 
state  of  facts,  not  to  he  brought  into  office  of,  123. 
surcharge,  particulars  of,  must  be  served,  125. 
warrant  of,  may  include  appointments  for  several  days,  126. 

service  of,  on  parties  verbally  notified,  unnecessary, 

127. 
to  settle  report,  129. 

on  whom  to  be  served,  129. 

requires  four  days'  service,  129. 

wilful   neglect  and   default,    may   inquire    as  to   94,    193 — see 

WiLEUi.  Neglect  and  Default — OcctrPATioN  Rent — Rests. 

witness,  may  direct  examination  of,  before  Special  Examiner,  116. 

commission  to  take  evidence  of,  abroad,  may  certify  for, 

117,  but  not  ex  parte,  117. 
cross-examination  of,  118. 
recalling,  when  allowed,  118. 

MASTER  IN"  CHAMBERS— See  Refebee  in  Chambbks. 

administration,  application  for,  when  to  be  heard  by,  277,  341. 
notice  of  motion  for,  341,  form  of,  341. 
opposed  motion  for,  to  be  heard  before  a  Judge. 
341. 
adjournment  of  motion,  when  no  jurisdiction  to  entertain,  re- 
fused, 340. 
appeal  from.  Taxing  Officers  to,  565,  807. 
appointment  of,  to  take  accounts,  form  of,  382. 
attachment  for  contempt,  cannot  order,  79. 

dispensing  with  execution  of  deed  by  a  wife,  may  make  order,  813. 
fraudulent  conveyance,  may  set  aside,  812. 
interrogatories,  cannot  strike  out  for  impertinence,  60. 
judgments,  under  Bale  S.  C.  80,  may  grant,  812. 
jurisdiction  of,  36,  340,  565,  812-813. 

in  administration  suits,  277. 

(Vol.  I.  includes  pp.  1-490.) 
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jurisdiction  of,  matters  excluded  from,  78,  79,  813,  seeadda,  340. 
leave  to  appeal  from  report,  may  grant,  135. 
may  appoint  person  to  represent  estate  of  deceased  person,  36. 
ofRoial  Referee,  sitting  for,  may  exercise  powers  of,  813. 
orders  of,  to  be  signed  by  him,  342. 

entry  of,  342. 
partition,  may  grant  judgment  for,  813,  but  see  79,  370,  371. 
payment  of  money  out  of  Court,  cannot  order,  813. 
Referee  in  Chambers,  jurisdiction  of,  transferred  to,  340 — see  = 

Repbkee  in  Chamebes. 
reference  to  Master,  how  far  he  may  order,  813. 
transfer  of  causes,  cannot  order,  79. 

MASTER  IN  ORDINARY— See  Master. 

appeal  from   Taxing  Officers,  may  entertain,  807. 

jurisdiction  of  in  Chambers,  805,  806,  814. 

official  Referee  sitting  for,  may  exercise  power  of,  806. 

MASTER  (LOCAL)— See  Appeal— Master. 

administration,  may  grant  judgment  for,  361 — see  Administra- 
tion. 
Chambers,  jurisdiction  of,  in,  16,  78,  79,  813. 
costs,  may  award  lump  sum  for,  on  Chamber  motion,  169. 

sum  for,  not  to  insert  in  report,  until  after  revision,  173. 
fees  payable  to,  15. 

guardian  ad  litem,  appointment  by,  16. 
Master  in  Ordinary,  may  exercise,  powers  of,  15. 
partition,  may  grant  judgment  for,  368 — see  Partition. 
payment  out  of  Court,  cannot  order,  .368. 
solicitor,  whether  he  may  practice  as,  15. 

MASTER'S  OFFICE— See  Master. 

MERGER, 

is  a  question  of  intention,  249. 

MINUTES— See  Court  oe  Appeal. 

appointment  to  settle,  to  be  issued,  354. 

one  day  sufficient,  9. 
costs  of  delay.  Registrar  may  award,  9. 
judgment,  or  order,  of,  settling,  5,  6,  354. 
motion  to  vary,  6 — see  Court  oe  Appeal. 

costs  of,  7. 

decree,  when  varied  on,  6,  7. 

order  on,  7. 

questions  arguable  on,  6. 
non  attendance  on  settlement  of,  effect  of,  9. 

MISJOINDER— See  Parties. 

MONEY  IN   COURT— See  Payment  or   Money  into   Court  — 
Payment  or  Money  out  oe  Court. 

assignee  of,  may  obtain  stop  order,  159. 
investment  of,  in  stock,  &c.,  how  made,  347,  348. 

by  Toronto  General  Trusts  Co.  authorized,  794,  795.' 
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lien  of  solicitors  on,  not  defeated  by  stop  order,  160. 
payment  out,  after  stop  order,  how  obtained,  159. 
priorities  of,  charges  on,  how  affected  by  stop  order,  159,  160. 
stop  order  against,  when  granted,  159, — see  Stop  Ordee. 
vested  in  Accountant  of  Supreme  Court,  771,  787. 

. MORTGAGE— See  Mortgage  Actions — Mortgagee— Mortgagor. 

acceleration  of  payment  in  default,  proviso  for,  effect  of,  272. 

relief  against,  272. 
attornment  clause  in,  effect  of,  256. 
consideration,  true,  may  be  shown,  248. 
consolidation,  when  allowed,  248,  249. 
discharge,  certificate  of,  mortgagor  not  bound  to  accept,  262. 
floating  balance,  to  secure,  application  of  payments,  253,  254. 
infant's,  effect  of,  256. 
insurance  moneys,  how  applicable,  254. 

mortgagor,  when  entitled  to  credit  for,  254. 
implied  covenant  for,  254. 

mortgagee  effecting  out  of  his  own  funds,  effect  of,  254. 
interest  on — see  Interest. 
lost,  indemnity  required,  262. 

parol  agreement  affecting,  how  far  enforceable,  251. 
payable  in  foreign  currency,  256. 

without  interest,  effect  of,  250. 
payments  on  account,  how  applied,  253. 
appropriation  of,  253. 

where  two  securities  held,  253. 
by  guarantor,  lien  for,  254. 
proof  of  claim  on,  248. 
void,  lien  for  purchase  money  may  be  claimed,  256. 

MORTGAGE  ACriONS- See   Costs  —  Incombrakcer  —  Incum- 
brances— Mortgage— Mortgagee. 
abortive  sale,  foreclosure  may  be  granted  after,  229. 
acceleration  of  payment  on  default,  proviso  for,  effect  of,  272. 

relief  against,  272. 
accounb  in,  may  be  taken  without  reference,  234. 
change  of,  after  report,  effect  of,  264,  270. 

notice  of  credit,  may  be  given  on,  270. 
evidence  required,  when  taken  by  Court,  233,  234. 
Master  to  take,  247. 

mode   of  taking,  when   equity  of  redemption  divided 
248.  ' 

proceedings  oh,  248. 

stated,  may  be  relied  on,  in  Master's  office,  248. 
subsequent,  266. 

to  be  taken,  on  entering  judgment,  when,  242. 
adding  parties,  in  Master's  office,   244,  245. 

interested  in  equity  of  redemption  in  Master's 
office,  237. 
affidavit,  in  proof  of  claim,  248. 

form  of,  248. 

evidence  in  opposition  to,  248. 
certificate,  of  Registrar,  required  in  Master's  office,  243. 

form  of,  243. 
(Vol.  I.  include.!  pp.  1-490.) 
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certificate,  of  County  Court  Clerk,  when  necessary,  244. 
Sheriff,  required  in  Master's  office,  243. 

form  of,  243. 
change  of  account,  after  report,  264,  270. 

notice  of  credit  may  be  given,  270. 
claims,  how  proved,  248. 

consolidation  of  mortgages,  when  allowed,  248,  249. 
conveyances,  to  be  executed  on  redemption,  261,  262. 
form  of,  262. 
settlement  of,  by  Master,  on  sale,  167. 

where  infants  interested, 
215,  789. 
costs,  of  unnecessary  reference  aa  to  incumbrances,  242. 

— see  Costs. 
covenant,  relief  granted  on,  376. 

enforcing,  when  it  opens  foreclosure,  268. 
Crown,  cannot  be  foreclosed,  264. 
day  to  shew  cause,  when  to  be  reserved  in  judgment,  235,  242. 

for  redemption ,  how  appointed,  258. 
■death  of  mortgagee,  before  day  appointed  for  redemption,  effect 

of,  264. 
decrees  in,  form  of,  241. 

implied  provisions,  contained  in,  241. 
■deeds,  delivery  of,  on  redemption,  261. — see  supra  conveyances, 
deficiency,  order  for  payment  of,  when  granted,  268. 
delivery  of  possession,  order  for,  274. 
•deposit  for  sale,  269. 

application  to  increase,  269,  270. 
application  of,  270. 
not  required  from  infants,  235. 
Deputy  Clerk  of  the  Crown,  power  of,  to  award  judgment,  378. 
Registrar  -  "  "  "         378. 

■discharge  of  mortgage,  mortgagor,  not  bound  to  accept,  262. 

order  adding  parties,  245. 
dismissal  of  action,  provision  for  in  judgment,  when  necessary,  242. 

on  payment  of  overdue  instalment,  271,  272. 
dispute  note,  defence  available  under,  252. 
documents,  delivery  of,  on  redemption,  241. 
equity  of  redemption,  adding  parties  interested  in,  in  Master's 
office,  237. 

— see  Equity  of  Redemption. 
•evidence  required  on  motion  for  judgment  in,  233. 
final  order,  when  granted,  262. 

application  for,  how  made,  262. 

affidavit  of  non-payment,  form  of,  263. 
evidence  on  262,  263. 
notice  of  motion,  when  necessary,  263. 
effect  of,  264,  265. 

for  foreclosure,  not  granted  when   judgment   is   for 
sale,  except  on  rehearing,  229. 
or  after  abortive  sale,  229. 
for  sale,  may  be  granted,  though  judgment  is  for  fore- 
closure, 229. 
foreclosure,  may  be  ordered  after  abortive  sale,  229. 
chartered  bank,  entitled  to,  228. 
Crown,  not  granted  against,  264. 
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foreclosure,  final  order  of — see  supra  final  order. 

infants,  entitled  to  inquiry,  whether  sale  more  benefi- 
cial than,  228. 
mortgagee,  legal,  entitled  to,  or  to  sale,  228. 

equitable,  by  deposit,  entitled  to,  228. 
municipal  corporation,  entitled  to,  228. 
opening,  on  application  of  mortgagor,  265. 
terms  of,  265,  266. 
by  mortgagee,  266. 
parties  added  in  Master's  Ofiioe  who  do  not  appear, 

247. 
pledgee  of  chattels,  not  entitled  to,  228. 
redemption  by  mortgagor,  opens,   as  to  subsequent 

incumbrancers,  265. 
right  of,  lost  by  sale  of  part  of  mortgaged  property, 

229. 
sale  in  lieu  of,  may  be  obtained  by  subsequent  incum- 
brancer, 269. 
further  directions,  and  costs,  when  reserved  in,  241,  242. 
guardian  ad  litem  appointment  of — see  Guardian  ad  litem. 
improvements,  allowed  to  mortgagee  in  possession,  249,  250. 
incumbrancers,  inquiry  as  to,  243,  244. 

adding,  in  Master's  Office,  244,  245. 

certificates   as   to,    to    be   produced   in   Master's 

Office,  243. 
disclaiming,  not  entitled  to  costs,  247. 
foreclosure  of,  247. 

leave  to  prove  claim,  after  time  expired,  247. 
parties  before  judgment,   notice  to,   in   Master's 

Ofiice,  246. 
prior,  not  to  be  added  in  Master's  Ofiice,  242. 
priorities  of,  how  settled,  257. 
reference  as  to,  when  necessary,  242. 
duty  of  Master  on,  242. 
refused,  when  mortgagor  foreclosed, . 
242. 
indorsement  on  writ,  where  order  for  payment  claimed,  377. 

delivery  of  possession  claimed,  377. 
infant,  judgment  against,  granted  in  Chambers,  234,  376. 

evidence,  233,  234. 
day  to  shew  cause,  when  reserved  in 

235,  242. 
deposit  for  sale,  dispensed  with,  235. 
inquiry  whether   sale,   or  foreclosure, 
more  beneficial,  granted  in,  of  course, 
228,  235. 
final  order  against,  when  refused,  235. 
instalments,  overdue,  dismissal  of  action  on  payment,  271,  272. 
staying  action,  on  payment,  271,  272. 
default  in  payment  of,  renders  whole  debt  due,  272. 
exception  to  rule,  272. 
insurance  money,  how  applicable.  111,  112,253,  254,  adda. — see 

MOKTGAGE. 
interest,  arrears  of,  how  recoverable,   250. 

extra,  agreement  for,  between  derivative  mortgagee  and 
mortgagor,  enures  to  benefit  of  original  moi'tgagee,251. 
incumbrances  paid  off,  rate  recoverable  on,  251. 
payable  in  advance,  how  allowed,  in  taking  account,  251.. 
(Vol  I.  includt's  pr.  1  l9n.) 
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interest,  rate  recoverable,  250,  251. 

reserved,  not  necessarily  payable  after  default,  251. 
rests — see  Rests. 
runs  from   default,    where  mortgage  payable  without 

interest,  250. 
simple,  prim&  facie  payable,  250. 
Statute  of  Limitations,  how  far  a  bar  to,  252, 
stipulation  for  increased,  effect  of,  250. 
judgment  in,  form  of,  241 . 

absolute  in  all  cases,  378. 

unless  otherwise  ordered,  378,  379- 
Chambers,  when  obtainable  in,  234,  276. 
day  to  show  cause,  when  to  be  reserved  in,  235, 242. 
effect  of,  241. 
implied  directions  in,  241. 
infants,  against,  granted  in  Chambers,  234,  376. 

see  infant,  supra. 
motion,  to  vary,  or  set  aside,  by  party  added,  245. 
praicipe,  when  granted  on,  235,  236,  378,  794. 

extraordinary  relief,  not  granted  in,  236. 
injunction  not  continued  by,  236. 
staying  proceedings  on,  on  payment  of  arrears,  273. 
judgment  creditor,  assignment  of  judgment  to  party  redeeming, 

261. 
leave  to  appeal, — see  Appeal. 

leave  to  prove  claim  after  foreclosure,  when  granted,  247. 
lien  for  purchase  money,  when  mortgage  therefor  void,  256. 
Local  Registrar,  power  to  award  judgment  in,  378. 
lost  mortgage,  indemnity  against,  262. 
mechanics'  liens,  adding  parties  having,  244. 
mortgagee  deceased,  representatives  of,  to  be  added,  245. 
liability  of,  for  moneys  not  received,  253. 
— see  Mortgagee. 
mortgagor,  notice  to,  in  Master's  office,  when  requisite,  246. 
death  c^f,  without  heirs,  sale,  how  ordered,  194. 
motion  for  judgment,  evidence  required  on,  233. 
when  necessary,  234,  236. 
notice  T,  to  be  served  on  parties  added  in  Master's  office.  244. 

persons  served  with,  become  parties  from  date  of,  244, 
of  credit,  on  change  of  account,  270. 

when  to  be  served,  270. 
party  served  with,  may  obtain  reference,  271. 
giving,  may  obtain  reference,  281. 
to  incumbrancers,  made  parties  before  judgment,  246. 
occupation  rent,  mortgagee  when  liable  for,  101,  107,  255. 

to  be  charged  up  to  day  appointed  for  redemp- 
tion, 255. 
— see  Mortgagee — Occupation  Rent. 
opening  foreclosure,  by  mortgagor,  265. 
mortgagee,  266. 
parol  agreement,  aflfecting  mortgage,  how  far  enforceable,  251. 
parties,  adding  in  Master's  office,  244. 

where  interested  in  equity  of 
redemption,  237,  238. 
added,  not  appearing,  are  to  be  foreclosed,  247. 
attaching  creditors  of  mortgagee,  not  necessary,  244. 
death  of  mortgagee,  who  to  be  added,  245. 

(Vol.  r.  include-s  pp.  1-490  ) 
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parties,  death  of  mortgagor,  without  heirs,  194. 
filling  two  capacities,  how  added,  245. 
interested  in  equity  of  redemption,  how  added  iu  Mas- 
ter's office,  237,  23S. 
rights  of,  not  to  be  determined,  ex  parte,  244. 
surety,  may  be  joined  with  mortgagor,  229,  230. 
payment,  personal  order  for,  when  granted,  227,  268,  269,  377. 
erroneously  inserted,  struck  out,  227. 
appropriation  of,  how  made,  253. 
day  for,  how  appointed,  258,  259. 

enlarging,  260. 
implied  contract  for,  when  it  arises,  227. 

acknowledgment    of    receipt    of 
money,  does  not  create,  227. 
plaintiflf,  cannot  refuse  to  accept  whole  debt,  273. 
to  one  of  several  executors,  or  trustees,  252,  253. 
jjcndente  lite,  parties  acquiring  title,  need  not  be  added,  243. 
personal  order  for  payment,  when  granted  in,  227,  268,  269,  377. 
plaintiflf,   must   prove   claim,    where   defendant   not   personally 

served  with  writ,  376,  378. 
pledgee  of  chattels,  only  entitled  to  a  sale,  228. 
possession,  delivery  of,  ordered  in,  274,  376,  377. 

redemption  action,  274. 

— see  MOKTGAOEE, 

praecipe  judgment,  in,  235,  236,  378,  794. 
form  of,  378. 
how  drawn  up,  378. 

proof   of   claim   when   requisite   on,    376, 
378,  379. 
jjro  coitfesso,  evidence  on  hearing,  233. 
]proof  of  plaintiflf 's  claim,  248. 

when  defendant  not  personally  served 
376,  378. 
purchase  money  on  sale,  how  to  be  applied,  267,  268. 
reconveyance,  on  redemption  in,  261. 

mortgagor  not  bound   to  take  certificate  of  dis- 
charge, in  lieu  of,  262. 
redemption — see  Redemption. 

by  mortgagor,  opens  foreclosure  as  to  incumbrancers, 

259. 
day  for,  how  appointed,  258,  259. 
must  not  be  a  dies  non,  258. 
uncertain,  259. 
omission  to  appoint,  how  cured,  258. 
judgment  for,  may  be  granted  on  praecipe,  376. 
judgment  creditors,  only  entitled  to  one  day  for,  258. 
money,  how  paid  out  of  bank,  262. 
when  equity  of  redemption  divided,  258. 
reference,  where  directed,  242. 
change  of,  242. 

nunocessary,  plaintiff  cannot  recover  costs  of,  242. 
rents  and  profits,  Statute  of  Limitations,  when  no  bar  to  account, 
252,  255. 
chargeable  against  mortgagee,  255. 
mortgagee  bound  to  account  for  more  than  six 
years',  255. 

(Vol.  I.  indudes  pp.  1-490.) 
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report,  Master's,  form  of,  260,  261— see  Report. 
date  of,  259. 

mistakes  in,  correction  of,  259. 
must  be  confirined,  259. 
rests,  when  chargeable,  255 — see  Rests. 
sale,  may  be  ordered,  227,  228 — see  Sale. 
conveyance,  on,  Master  to  settle,  241. 
deposit  to  be  made  on  application  for,  269. 

application  to  increase,  269.  270. 
discretion  of  Master  as  to  mode  of,241,  267. 
dowress,  proving  claim  to  residue,  after,  268. 
immediate,  when  ordered,  230,  231. 
incumbrancer  added  in  Master's  Office,  may  obtain,  269. 

deposit  required,  269. 
mortgagee,  legal,  entitled  to,  228. 

equitable,  by  deposit,  when  entitled  to,  228,  270. 
mortgagor,   claiming,  must  deposit  $80,  231. 

dying  without  heirs,  how  obtained,  194. 
plaintiff  may  require  defendant  obtaining,  to  take  conduct 

of,  270. 
pledgee  of  chattels,  only  entitled  to,  228. 
purchase  money,  how  applied,  267,  268. 

■  right  to,  when  lost  by  parting  with  part  of  mortgaged  pro- 
perty, 229. 
subsequent  incumbrancer,  when  entitled  to,  228,  269. 

against  prior  mortgagee,  228. 
service  of  defendant  in  Master's  office,  who  has  not  appeared, 

246,  247. 
six  months'  notice  of  payment,  plaintiff  cannot  claim,  272. 

interest,  in  lieu  of  notice,  plaintiff  cannot  claim,  272. 
stated  account,  may  be  set  ixp  in  Master's  office,  248. 
Statute  of  Limitations,  defence  of,  how  raised,  252. 

— see  Mortgagee — Statute  of  Limita- 
tions. 
stay  of  proceedings,  on  payment  of  arrears,  271,  272,  273. 
effect  of,  273. 
interest  to  last  gale  day  to  be  paid, 

273. 
subsequent  default,  order  on,  273. 
subsequent  accounts.  Master  to  take,  266. 
incumbrancer,  adding,  244. 

when  entitled  to  sale,  288. 
deposit  required  from,  for  sale,  269. 
surety,  rights  of,  in,  228. 

may  be  joined  with  mortgagor,  229,  230. 
tacking,  249. 

MORTGAGEE— See  Incumerancek — Incumbrances- Mortgage- 
Mortgage  Actions. 

account— see  Mortgage  Actions. 

affidavit  in  proof  of  claim,  contents  of,  248. 

agreement  with  mortgagor  as  to  rents,  not  binding  on  subsequent 

incumbrancers,  107. 
application  of  payments,  107. 
arrears  of  interest,  recoverable  by,  102. 

("Vol.  I.  includes  pp.  1-490.] 


910  Index. 

MORTGAGEE— Conhnuei^. 

arrears  of  interest,  recoverable,  when  prior  mortgagee  in  posses- 
sion, 102. 
set  ofiF,  by,  when  in  possession,  107. 
assignee  of  equity  of  redemption,  when  entitled  to  impeach  prior 

mortgage,  240. 
attornment  clause,  effect  of,  107,  256. 
bailiff,  services  of,  when  chargeable  by.  111,  112. 
consideration  for  mortgage,  true,  may  be  proved,  248. 
consolidation  of  mortgages,  when  allowed,  249. 
costs,  and  expenses,  recoverable  by.  111. 

subseqvreut  incumbrancer,  obtaining  sale,  has  no  priority" 
for,  240. 
covenant,  relief  on,  when  granted,  376. 

enforcing,  opens  foreclosure,  268. 
death  of,  before  day  of  payment,  264. 
defending  title,  costs  of.  111. 

derivative,  agreement  with,  enures  to  benefit  of  original  mort- 
gagee, 251. 
equitable,  when  entitled  to  receiver,  152. 

estoppel  of,  as  against  purchaser  of  equity  of  redemption,  256. 
execution  creditors  of,  when  necessary  parties,  240. 
foreclosure,  when  entitled  to,  228,  229. 

dismissal  of  action  for  redemption,  equivalent  to,  2.39. 
— see  iVIoRTGAGE  Actions. 
improvements,  by,  what  allowed,  109,  110,  111,  249,  250. 

allowed  more  liberally  when  made  under  mistake- 
as  to  rights,  109,  110. 
increased  rents,  from  improvements,  when  liable  for,  110. 
insurance  by.  111,  112,  253 — see  Mortgage. 
interest — see  Mortgage — Mortgage  Actions. 

— see  rests,  ivfra. 
necessary  repairs,  allowance  for,  110. 

sanction  of  mortgagor  to,  not  requisite,  110. 
occupation  rent,  liability  for,  101,  107,  255. 

interest  on,  when  chargeable,  107. 
offer  to  redeem,  whether  necessary  in  redemption  action,  239. 
opening  foreclosure,  by,  266. 

parties  to  actions,  by,  or  against,  - -see  Mortgage  Actions. 
payment,  plaintiff  cannot  refuse  to  accept,  273. 

secus  defendant  in  redemption  action,  when  part  only,. 

overdue,  273. 
six  mouths'  notice  of,  or  six  months'  interest,  plaintiff 
not  entitled  to  272. 
payment,  appropriation  of,  253 — see  Mortgage  Actions. 
personal  services,  cannot  recover  for,  111. 
possession,  in,  liability  of,  to  account,  104,  105,  255. 

application   of   rents   by,   as   regards   subsequent 
incumbrancers,  105,  107. 
prior,  when  a  necessary  party,  239,  240,  241. 

absolute  deed,  claiming  under,  may  be  made  a  party,  240. 
assignee  of  equity  of  redemption,  when  entitled  to  attack,. 

340. 
liability  of,  to  account,  when  in  possession,  240. 
redemption  of,  recovery  of  amount  paid  for,  112. 
sale,  when  ordered  against,  228,  239. 
priority  of,  how  determined,  257. 
proof  of  claim  by,  how  made,  248. 

(Yol.  I.  incluj'  a  pp.  1-49".) 
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receiver,  when  appointed  against,  151,  152 — see  Receiver. 
redemption,  action  for,  by  subsequent  incumbrancer,  239. 

parties  to,  239. 
dismissal  of,  equivalent  to  foreclosure,  239. 
exception,  239. 
costs,  a  charge  on  estate,  111. 
how  directed,  in  action  for  sale,  or  foreclosure,  258. 
where   some   of   owners  of   equity  of 
redemption  barred,  252. 
resisting,  liable  to  account  with  rests,  161. 
rents  and  profits,  liability  for,  255. 

where  he  owns  equity  of  redemption,  240. 
bailiff,  to  collect,  when  he  may  employ,  111,  112. 
personal  services  collecting,  cannot  charge,  1]1. 
repairs  by,  when  recoverable,  110. 
rests,  when  liable  to  account  with,  100,  101. 
sale,  right  to,  227,  228,  269. 

not  ordered  against  prior  mortgagee,  239. 
out  of  Court,  costs  of,  recoverable,  111. 
Statute  of  Limitations,  action  for  foreclosure,  stays,  252. 

effect  of,  where  some  co-owners  of  equity 

of  redemption  are  not  barred,  252. 
no  bar  to  account  for  rents,  against  mort- 
gagee in  possession,  252. 
against  subsecpent  mortgagee,  when 
prior  mortgagee  in  possession,252. 
subsequent,  redeeming,  may  obtain  relief,  240. 
redemption  by,  how  directed,  258. 
of,     "  "        258. 

sale,  right  of  to,  228,  239,  269. 
tacking  other  claims,  when  allowed,  249. 
unfounded  claim  by,  to  equity  of  redemption,  liability  to  account 

with  rests,  101. 
voluntary,  pi-iority  of,  257. 

MORTGAGOR — See  Mortgage — Mortgage  Actions — Mortgagee 
— Sale. 

MOTION — See  Administration — Affidavits — Evidence —  Peti- 
tion. 

afiidavits  in  chief,  when  to  be  filed,  144. 
answer,        "  "      144. 

reply,  "  "      144. 

sworn  after  moving  for  rule,  -when  not   to  be  used, 
524,  525. 
time  limited  for  filing,  when  not  to  be  used, 
524. 
appeal,  by  way  of,  how  set  down,  571. 
attendance  on,  for  half  an  hour  sufiicient,  526. 
consent,  priority  of,  570. 
decree,  for,  OrclKr  relating  to,  149. 
enlarged  rule,  when  unnecessary,  574,  575. 
evidence  on,  how  obtained,  147    148. 
general  list,  to  be  entered  on,  in  Q.  B.  &  C.  P.  Da.  572. 
judgment,  for,  in  Court,  when  heard,  352. 
notice  of,  223. 

CTol.  I.  iiicludPS  pp.  1490. . 
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judgment,  for,  in  Court,  notice  of,  service  of,  223,  224. 
setting  down,  223. 
under  Bule,  S.  0.,  324a,  806. 
terms  imposed,  806. 
Chambers,  in  administration  actions,  79,  281 
mortgage  actions,  79,  234,  376.- 
partition        "       79,  368,  813. 
where  writ  specially  indorsed,  80. 
liberty  o£  subject,  affecting,  priority  of,  570,  572. 
minutes  to  vary,  6,  7.  — see  Minutes. 

new  trial,  for,  jRule  as  to  list  of  causes  in  Q.  B.  &  C.  P.  D.,  570.- 
order  in  which  heard,  570,  571. 

before  single  Judge  in  Q.  B.  &  C.  P.  Ds. 
570. 
of  course,  priority  of,  570. 
paper  days,  571. 
postponed,  list  of,  to  be  made,  503. 

entry  of  case  on,  to  be  notified  to  opposite  party,  504 
not   to   be   made   by   suitor   in  person,, 
without  leave,  504. 
rule,  date  of,  525. 

enlarged,  when  unnecessary,  525,  526. 

to  be  made  returnable,  526. 
nisi,  when  a  stay,  527. 
side  bar,  how  issued,  525. 

MUNICIPAL  ELECTIONS, 

abandonment  of  proceedings  by  relator,  623,  628. 
acquiescence,  disqualifies  a  party  from  complaining,  618. 
affidavits  in  support  of  application,  619,  620,  621,  623,  624. 

contents  of,  623,  624. 
entitling,  624. 
form  of,  649. 
copies  of,  632. 

forms  of,  — see  Eobms  Municipal  Election  Proceedings^ 
further,  judge  may  require,  623. 
answer,  formal,  unnecessary,  633. 
appearance,  how  entered,  828. 

default  of,  proceedings  on,  629,  631. 
form  of,  628,  654. 

time  for  entering,  may  be  enlarged,  631. 
application,  complaining  of,  how  made,  616,  617. 

time  for  making,  617. 
assessor's  roll,  Judge  may  order  production  of,  632. 
candidate,  when  he  may  be  a  relator,  617. 

withdrawing,  cannot  be  a  relator,  617. 
certiorari,  writ  of,  form  of,  639. 
Chambers,  application  to  be  made  in,  620. 
Clerk  of  Council,  may  be  relator,  618. 

but  costs  may  be  refused  him,  even  if  success- 
ful, 618. 
collector's  roll.  Judge  may  order  production  of,  632. 
contempts,  to  be  certified  to  Court,  643. 

corporation,  all  the  members  of,  may  be  attacked  in  one  pro- 
ceeding, 619. 
e  :us  formerly,  619. 
(Vol.  I.  include.?  pp.  1-490.) 
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costs,  by-law  to  levy  money  to  pay,  illegal,  645., 
decisions  as  to,  644,  645. 
discretion  of  Judge  as  to,  644. 
judgment  for,  form  of,  638. 
Returning  officer,  liability  of,  for,  645. 
tariff  of,  prescribed,  644,  646. 
unsuccessful  party,  not  always  ordered  to  pay,  645. 
when  disclaimer  filed,  634,  635. 
taxable,  638. 
Council,  member  of,  when  he  may  be  a  relator,  617. 
County  Court,  Judge  of,  jurisdiction  of,  620. 
default  of  appearance,  proceedings  on,  629,  631. 
disclaimer,  633. 

costs,  effect  of,  as  to,  634,  635. 

duplicate,  to  be  delivered  to  Clerk  of  Municipality,  634. 

effect  of,  634,  635. 

form  of,  634,  654,  655. 

statutory  provisions  as  to,  must  be  strictly  followed, 

633,  634. 
transmission  of,  634. 
where  to  be  filed,  634. 
discretion  of  Judge,  as  to  awarding  seat,  622 — see  Judge,  injra, 

costs,  644. 
disqualification  of  defendant,  evidence  required  as  to,  622. 
electors,  when  they  may  be  relators,  617,  when  not,  618. 

who  qualified  to  be,  618. 
evidence,  viva  voce,  when  necessary,  632. 
Judge  may  call  for  further,  633. 
facts,  alleged  in  statement,  denial  of,  633. 
fiat  of  Judge,  for  writ,  625. 

Jitri  facias,  forms  of  writs  of,  for  costs,  642,  661. 
filing  papers,  628. 
forms  of  proceedings — see  Forms,  Municipal  proceedings. 

to  be  adapted  to  circumstances,  643. 
hearing,  in  default  of  appearance,  631. 
information,  filing  of,  when  necessary,  618,  619. 

leave  of  Court  for,  when  necessary,  619. 
interest  of  relator,  proof  of,  when  necessary,  617,  623. 

denial  of,  necessary,  if  contested,  633. 
irregularity,  not  to  avoid  proceedings,  643,  644. 
issue,  writ  of  trial  of,  when  necessary,  035 — see  writ  of  trial,  infra^ 
Judge,  discretion  of,  as  to  awarding  seat,  622. 

calling  for  further  evidence,  633. 

costs,  644. 

objections   not   included    in   relator's 

statement,  633. 
oral  evidence,  632. 
fiat  of,  for  writ,  form  of,  625,  651. 
iudgment,  how  drawn  up,  636. 
final,  how  far,  639. 
form  of,  637,  638,  656,S657,  658. 
jury  writ  of  trial  by,  when  to  issue,  635 — see  writ  of  trial,  infra.- 
mandamus,  writ  of,  forms  of,  639,  640,  641,  658,  659,J660. 
Master  in  Chambers,  jurisdiction  of,  620. 
member  of  Council,  when  he  may  be  relator,  617. 
motion  paper  for  summons,  619. 

(Vol.  I.  includes  pp.  1-490 
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motion  paper  for  summons,  619,  form  of,  650. 

objections,  all  must  be  included  in  relator's  statement,  633. 

not  stated  in  statement,  discretion  of  Judge  as  to,  633. 
oral  evidence,  Judge's  discretion  as  to,  632. 
pleadings,  formal,  unnecessary,  632,  633. 
qualification,  property,  how  estimated,  622 
quo  warranto,  summons  in  nature  of,  may  be  granted)  616,  617. 

application  for,  how  made,  619, 
620. 
to  whom  made, 
620. 
form  of,  626,  651. 
issue  of,  624. 
sealing  of,  624. 
teste  of,  627. 
recognizance,  to  be  entered  into  by  relator,  620,  624. 
allowance  of,  628. 
amount  of,  628. 
entitling,  628. 
form  of,  624,  625,  649. 
relator,  abandonment  of  proceedings  by,  623. 

and  commencing  de  )ioro,  623. 
interest ,ot,  when  to  be  proved,  623. 
how  to  be  proved,  623. 
must  be  denied,  if  contested,  633. 
cannot  rely  on  objections  not  in  his  statement,  633. 
officer  of  corporation,  618. 

costs   may   be   refused   though  he 
succeed,  618. 
qualification  of,  as  candidate,  need  not  be  proved,  617. 
statement  of,  see  infra,  statement  of  relator, 
■who  may  be,  617. 
Returning  Officer,  .may  be  made  a  party,  630,  631. 
appearance  by,  630- 

charge  against  must  be  clearly  proved,  631. 
costs,  liability  of,  for  631. 
summons  against,  630. 

form  of,  630,  652. 
Rules  relating  to,  615 — 647. 

continued  in  force,  616. 
service  of  writ,  628,  629. 

minute  of,  to  be  indorsed,  628. 

form  of,  627. 
statement  of  relator,  619,  621. 

amendment  of,  when  allowed,  623,  633. 
facts  alleged  in,  and  not  denied,  taken  to  be 

.admitted,  633. 
forms  of,  621,  648. 

objections  not  talcen  in,  cannot  be  relied  on, 
623,  633. 
discretion  of  Judge 
as  to,  633. 
signature  of,  by  relator  necessary,  623. 
to  be  annexed  to  motion  paper,  619. 
summons  in  nature  of  quo  warranto — see  quo  warranto,  supra. 
technical  objections,  not  to  avoid  proceedings,  623. 
(Vol.  I.  included  pp.  1-iJO.) 
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time  for  moving  for  summons,  620. 
.  ,  .  how  computed,  620. 

I'wa  voce  evidence,  when  necessary,  632. 
voter  s  hsts,  Judge  may  order  production  of,  632. 
voter,  when  he  may  be  a  relator,  617. 
trial  of  application,  631,  632. 

writ  of,  when  necessary,  635. 
. ,    .  form  of,  635. 

writot  summons,  who  may  grant,  620. 
form  of,  626,  651. 

to  Eeturning  Officer,  630. 
where  seat  claimed,  627. 
irregularity  in,  when  waived,  629. 
motion  for,  619,  620. 
officers  by  whom  issued  627. 
return  of,  627,  628. 

where  more  than  one,  627. 
sealing,  624. 
service  of,  628,  629. 

minute  of,  to  be  indorsed,  628. 
form  of,  627. 
teste  of,  624,  627. 
trial,  when  necessary,  635. 
form  of,  635. 

teste  of,  636. 
indorsement  of  verdict  on,  636. 

NAME  AND  ADDRESS. 

indorsement  of,  of  party  acting  in  person,  20. 
.V^  RECIPIA  TOE— see  New  Trial. 

NEGLECT  AJSTD  DEFAULT— See  Wilful  Neglect,  ajtd  Default. 
NEW  TRIAL, 

affidavit  in  support  of  motion  for,  when  to  be  sworn,  503. 
application  for,  where  case  tried  by  Judge,  224,  225. 

jury,  224. 
costs  on,  504. 
Court  may  give  special  direction  as  to  taking  out,  and  serving, 

rule  for,  562. 
evidence,  shorthand  notes  of,  3  copies  to  be  left  on  motion  for,  579. 

costs  of,  to  be  costs  in  cause,  579. 
list  of  motions  for,  to  be  prepared  by  Clerk,  560. 

form  of,  561. 
i?Mfe,s  as  to,  570. 
postponed  motions,  when  to  be  made,  503. 

entry   of  •  case   on,    to   be  notified  to 
opposite  party,  503. 
cannot   be   made   by  suitor  in 
person,  without  leave,  503. 
motion  for,  when  to  be  made,  503,  797,  798. 
order  nisi  for,  necessary,  where  case  tried  by  jury,  796. 
fiHng,  798. 

ne  ixcipiatm;  when  it  may  be  filed,  798. 

effect  of,  798 
return  of,  796. 

(To).  I.  includes  pp.  1-490.) 
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next  friend. 

costs,  liability  for,  280. 
NEXT  OF  KIN — See  Administkatiost — Paktibs. 
advertisements  for,  118. 

XOA^  OBSTANTE  VEREDICTO. 

motion  for  judgment,  no  longer  made,  503. 

NON  JOINDER— See  Parties. 

NOT  GUILTY  BY  STATUTE. 

defence  of,  how  pleaded,  539. 

not  to  be  joined  with  other  defences  without  leave,  5.39. 

NOTICE — See  Abstract  of  Title — Account — Administration — 
FoRTHER  Directions — Mortgage  Actions — Petition 
— Quieting  Titles — Receiver — Sale. 

of  cross-examination,  on  affidavits,  149. 
examination  of  witness,  on  motion,  148. 
hearing  on  further  directions,  223. 
hearing  of  appeal  from  Masters,  372. 

petition,  145,  146. 
motion  for  administration,  to  be  fonrteen  days,  278,  332. 
form  of,  280,  281,389. 
style  of  cause,  in,  354,  355. 
to  admit.  Orders  as  to,  obsolete,  69. 
creditors,  to  prove  claim,  290. 

form  of,  393. 
produce  documents,  form  of,  390. 
of  allowance  of  claim,  290. 

form  of,  393. 
service  of,  by  mailing,  288,  290,  292. 
that  cheques  ready,  291. 

form  of,  291,  394. 
defendant,  to  conduct  sale,  plaintiff  may  give,  232. 
form  of,  387. 
in  Master's  office — see  Mortgage  Actions. 
incumbrancers  in  mortgage  action — see  Mortgage  Actions. 

form  ef,  387. 
verbal,  to  produce,  insufficient,  527. 
written,  must  be,  527. 

NUISANCE, 

expert,  employment  of,  after  judgment,  to  inquire  as  to  how 
it  may  be  abated,  328. 

injunction  to  abate,  cannot  be  refused  until  inquiry  made  aa  to- 
best  mode  of  abatement,  328. 

NUL  TIEL  RECORD, 

notice  to  produce  record.  Rule  as  to,  501. 
NUNC  PRO  TUNC, 

entry  of  decrees,  and  orders,  when  allowed,  8,  9. 
(Vol.  I.  includes  pp.  1-490.) 
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OBJECTIONS — See  Abstract  o"f  Title — Conteoverted  Elections 
— McTNioiPAL  Elections. 

OCCUPATION  RENT, 

heirs,  liability  for,  107. 

interest  on,  when  chargeable  against  mortgagee,  107. 

mortgagee  in  possession,  liability  for,  101,  107,  255. 

purchaser,  liability  for,  106. 

tenants  in  common,  liability  for,   107. 

trustee,  liability  for,  107. 

vendor,  liability  for,  106, 

OFFICE  COPY, 

of  affidavit,  service  of,  dispensed  with,  218,  219. 
decrees,  may  be  certified  by  Deputy  Registrars,  330. 
judgments,  may  be  certified  by  Local  Officers,  330. 
how  made,  330. 

indorsement  on,  for  service  under  Ord.  60, — 46. 

form  of,  380. 
on  parties  added  in  M.  0.,  128. 
form  of,  383. 
service  of,  dispensed  with  in  certain  cases,  218,  219. 

OFFICES  OF  COURT. 

attendance  of  parties  in,  for  transaction  of  business,  532. 
holidays  to  be  observed  in,  810. 
hours,  to  be  open,  804,  810. 

rescinded  Rule,  respecting,  557. 
papers  filed  in,  size  of,  to  be  prescribed  by  Clerks  of  Crown,  532. 
precedence  of  parties  in,  532. 
proceedings  taken  in,  out  of  office  hours,  532. 
vacation  in,  799,  801. 

OFFICIAL  GUARDIAN  AD  LITEM— See  Guardian  ad  litem. 

appointment  of,  as  guardian  ad  litem,  318,  357. 

dispensing  with  payment  of  money  into  Court,  when  to  be  noti- 
fied of  motion  for,  789. 

duty  of,  as  to  mortgages  in  Court  for  persons  for  whom  he  has 
acted,  789. 

infant's  estate,  sale  of,  when  to  be  notified,  318. 

salary,  and  expenses  of,  801,  802. 

OFFICIAL  REFEREE, 

report  of,  how  acted  on,  806. 

appeal  from,  806. 

confirmation  of,  806. 
sitting  for  Master,  jurisdiction  of,  806. 

Master  in  Chambers,  jurisdiction  of,  813. 

ORDERS  IN  CHANCERY, 

abrogation  of  Orders  passed  prior  to  1st  July,  1868,  1. 

construction  of,  3. 

how  far  in  force  under  The  Judicature  Act,  1,  2. 

applicable  to  Queen's  Bench,  and  Common  Pleas,  Divisions,  2. 
interpretation  of  words  in,  4,  5. 

(vol.  T.  includes  pp.  1-400.) 
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'ORDERS — See  Rules  and  Orders. 

abandonment  of,  where  obtained  on  condition,  77. 
adding  parties  in  Master's  office,  motion  to  set  aside,  245. 
administration,  for — see  Administration. 
affidavits  sworn  after  date  of,  .not  to  be  recited  in,  75. 
amendment  of,  180,  181,  152. 
as  to  costs,  76. 
bespeaking,  time  for,  8,  9. 
clerical  errors  in,  how  amended,  180,   181. 
conditional,  abandoned  by  non-performance  of  condition,  77. 
consent,  when  they  may  be  varied,  181. 

withdrawal  of,  not  allowed,  181,  aclda. 
drawing  up  of,  5,  13. 

lien  of  solicitor  not  allowed  to  intercept,  8. 
enforcing,  160-168,  527. 
enrolment  of,  unnecessary,  76,  77. 
•entry  of,  7,  77,  353. 

by  local  officers,  379,  790. 
not  enforceable  until  after,  7. 
nunc  pro  tunc,  8,  9. 
proceedings  on  before,  353. 
time  for,  8. 
evidence  on  which  founded,  to  be  referred  to  in,  75. 
■ex  parte,  not  to  be  entered,  when  not  special,  77. 

setting  aside,  13. 
form  of,  76. 

inolades  decrees,  or  decretal  orders,  5. 
judge's,  how  signed,  355. 

jurisdiction,  when  made  without,  effect  of,  182. 
indorsement  of,  Order  as  to,  obsolete,  166. 
interlocutory,  not  to  be  enrolled,  77. 

lien  of  solicitor,  not  allowed  to  intercept  drawing  up  of,  8. 
lost,  ordered  to  be  redrawn,  353. 
minutes  of,  settlement  of,  5. 

appointment  to  be  issued,  354. 
to  be  left  with  Registrar,  354. 
motion  to  vary,  6,  7. 
.nisi,  abolished  in  certain  oases,  4. 
return  of,  786. 
setting  down  for  argument,  786. 

when  necessary  to  be  obtained,  224,  796 see  New  Trial. 

nunc  pro  tunc,  entry  of,  8,  9. 

■OP  COURSE,  by  whom  to  be  issued,  353. 

allegations  in  prsecipe  for,  must  be  true,  13. 
entry  of,  unnecessary,  77. 
how  drawn  up,  13. 
issue  of,  by  Deputy  Registrar,  17. 
setting  aside,  13. 
what  are,  11,  12. 
•of  Judge  in  Chambers,  how  signed,  355. 
possession,  for  delivery  of — see  Possession. 
proceedings  on,  before  entry,  353. 
reversal,  on  ground  of  new  matter,  180. 

proof  requisite  for,  180. 
rule  of  Court,  unnecessary  to  be  made,  527. 
setting  aside,  .13,  245. 
:settlemeiit  of,  5. 
style  of  cause  in,  354. 

(Vol.  T,  includes  pp.  1-490.) 


Index.  '919- 

ORDERS— aoniiKMeti. 

sums  in,  to  be  in  $  and  c,  76. 
varying,  8. 

PAPERS — See  Documents. 

size  of,  to  be  prescribed  by  Clerks  of  the  Crown,  532. 
transmission  of,  from  local  offices,  533. 

PAPER  BOOK. 

delivery  of,  practice  as  to,  abolished,  577. 
PAPER  DAYS. 

Mxdes  respecting,  rescinded,  562,  563. 
PARTICULARS — See  Controvekted  Elections. 
PARTICULARS  OP  DEMAND,  AND  SET-OFF. 

appearance,  delivery  of,  before,  when  ordered,  496. 
discretion  of  Judge,  as  to  ordering,  496. 
time  for  pleading,  after  delivery  of,  496. 

PARTIES — See  Administkation — Ineant  —  Moktgage  Actions — 
Partition. 

absent,  decree  saving  rights  of,  when  made,  36,  37,  58. 

Court  may  refuse  to  proceed,  if  party  not  notified,  37. 
not  bound,  when  not  served,  38. 
service  of  judgment  on,  when  dispensed  with,  38. 
account,  general,  against  trustees,  all  must  be  joined  in  action. 

for,  55. 
accounting,  must  be  original  defendants,  38. 
acting  in  person,  indorsement  of  name  and  address  required,  20. 

to  give  address  for,  service,  530. 
administrator  ad   litem,  decree   against,  binds  gereral  adminis- 
trator, 36. 
added  in  Master's  office,  127. 

action  deemed  to  be  commenced  against, 

from  date  of  order  adding  them,  128. 
are  bound   by  proceedings,   128,  but,  if 
added  iu  one  capacity,  are  not  bound 
in  another,  128, 
cannot  be  compelled  to  account,  128. 
how  far  entitled  to  relief,  128. 
judgment,  motion  to  discharge,  by,  128. 
Master  may  discharge  ordfer  adding  them, 
128. 
regulate  attendance  of,   793, 
794. 
office  copy  of  judgment,  to  be  served  on, 
128. 
indorsement  on,  128— 
adding,  Bule  as  to,  superseded,  493. 

in  Master's  office,  iu  mortgage  actions,  237,  238. 

setting  aside  order,  238. 
where  action  constituted  under  07-d.  58, — 46. 
assignee  of  chose  in  action,  45. 

(Vol.  I.  includes  pp.  1-490 ) 
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TARTmS— Continued. 

attendance  of,  in  offices  of  Court,  531. 

Master,  may  regulate,   793,  794. 
attorney-general,  may  be  made  defendant,  where  owner  of  equity 

of  redemption  is  dead  without  heirs,  194. 
breach  of  trust,  suit  for,  43. 

cestuis  que  trust,  represented  by  trustee,  when,  46,  50,  52. 
effect  of  representation  by  trustee,  53. 
may  be  added  in  discretion  of  Court,  50. 
necessary  parties,  when,  51,  52. 
suit  by,  for  execution  of  trust,  all  need  not  join,  43. 
chose  in  action,  assignee  of,  45. 

co-defendants,  contest  between,  how  determined,  239. 
consent  of,  to  be  added  need  not  be  in  writing,  493. 
corporation,  officers  of,  when  to  be  joined,  56,  57. 
costs — see  Costs. 
Court  may  proceed  in  absence  of,  36,  37. 

add,  when  action  constituted  under  Ord.  58 — 46. 
infant — see  Infant. 
in  same  interest  as  plaintiff,  should  be  oo-plaintififs,  39. 

refusing  to  join,  may  be  refused  costs,  39. 
joint  demand,  all  liable  for,  must  be  joined,  55. 
joint  and  several  demand,  all  liable  need  not  be  joined,  53,  54. 

exception,  55. 
judgment,  service  of,  on  parties  interested,  46,  47. 

dispensing  with,  49. 
misjoinder  of,  decree  may  be  made  notwithstanding,  31,  32,  38, 
action  not  to  be  defeated  for,  37. 
demurrer,  no  ground  of,  37,  38,  54. 
objection  for,  to  be  raised  by  motion  in  Chambers, 
37,  38. 
mortgage  actions,  in — see  Moktgage  Actions. 
mortgagor,  death  of,  without  heirs,  how  represented,  194. 
next  of  kin,  one  of,  may  sue  for  administration,  without  joining 

others,  39. 
non-joinder  of,  no  ground  of  demurrer,  37,  38,  54. 
objection  for,  at  trial,  58. 

cause  cannot  be  set  down  for,  4. 
should  be  taken  promptly,  58. 
officers  of  corporation,  57. 

not  to  be  joined,  for  discovery,  57. 
partition,  summary  application  for,  268,  371 — see  Partition. 
partners,  in  suits  by,  and  against,  55,  56.  [243. 

pendente  lite,  persons,  acquiring  interests,  need  not  be  added,  127, 
legal  estate,  should  be  added,  128. 
personal  representative — see  Administration. 

presence  of,  when  dispensed  with,  33. 
protection  of  property,  in  action  for,  44. 
real  representative,  when  a  necessary  party,  41. 
Tepreseutative  of  deceased  person's  estate,  may  be  appointed   by 

Court,  32,  33. 
consent  of  person  appointed,  35. 
effect  of  appointment,  32,  36. 
how  appointed,  32,  33,  36. 
powers  of,  36. 

representation   of    realty   cannot 
be  granted,  33. 

(Vol.  I.  includes  pp.  1-190.) 
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'PARTIES— Continued. 

residuary  legatee,  may  have  administration,  without  joining  any 

co-legatee,  39. 
served  with  judgment  under  Ord.  60,  not  bound  to  account,  38. 
cannot  call  other  parties  to  account,  39. 
do  not  become  parties  to  the  action,  286. 
seciis  when  served  under 
Ord.  244,-127. 
service  of  judgment,  vehen  dispensed  with,  49. 
striking  out,  Coui-t  may  make  order  for,  mero  motu,  38. 
sureties,  cannot  be  sued  without  principal,  55. 

for  payment  of  mortgage,  may   be   joined  in  action  on 
the  mortgage,  230. 
title  paramount,  persons  claiming,  cannot  be  added  in  Master's 

Office,  128. 
trustees,  when  they  represent  cestui  que  trust,  49,  50. 
trust  estate,  must  be  vested  in,  50,  51. 
when  general  account  required,  all  must  be  joined,  55. 

PARTITION. 

Summary  Application  poe. 

accounting  parties,  should  be  made  original  defendants,  368. 
adults,  may  apply  for,  on  motion,  to  Local  Master,  368,  369. 
adverse  claimant,  not  granted  against,  368. 
Chambers,  judgment  for,  may  be  granted,  by  Judge  in,  368. 
or  by  Master  in  Chambers,  813. 
commission — see  infra,  costs. 
consolidation  of  applications  for,  372. 

costs.  Master  to  report  specially  where  they  exceed  25%  of 
value  of  property,  175. 
commission,  allowed  in  lieu  of,  374. 

how  apportioned,  374,  375. 
estimated,  375. 
taxed,  when  allowed,  375. 
deceased  person's  estate,  of,  when  it  may  be  made,  369. 

evidence  on,  368,  369. 
parties  to,  369. 
dowress,  how  far  entitled  to,  370. 
improvements,  how  allotted  on,  371. 
incumbrances  paid  off,  when  allowed,  371. 
infant  plaintiff,  must  proceed  by  writ,  369. 

defendant,  guardian  ad  litem  must  be  appointed  to 
316 — see  Guardian  ad  litem. 
Judge  in  Chambers,  may  grant  judgment  for,  368. 
judgment  for,  by  Local  Master,  368,  369. 

form  of,  371. 
lands    in    more    counties   than   one,    application   for,    how 

made,  370. 
lunatic  party,  when  guardian  ad  litem,  must  be  appointed 

to,  314,  315. 
Master,  Local,  jurisdiction  of,  to  grant  judgment  for,  368,  369. 
confined   to  lands  in  his  own 
county,  368,  369. 
appeal  from,  to  Judge  in  Chambers,  372. 
Master  in  Chambers,  may  now  grant  judgment  for,  813  ;  but 
see  370,  371. 

(Vol.  I.  includes  pp.  1-490.) 


923  Index. 

PARTITION— (7o«i;;?njec/ 

mortgagee  when  entitled  to,  370. 
parties  to  suits  for,  369. 

interested,  to  be  served  with  judgment,  371. 

served  with  judgment,  may  move  to  set- 
it  aside,  371. 
Ileal  Representative,  fees  of,  585. 
sale,  when  ordered,  370. 
serveral  suits,  consolidation  of,  372. 
tenant  in  common,  liability  of,  for  rents  and  profits,  371. 

whose  share  is  mortgaged,  may  have,  370. 
extra  costs,  how  borne,  370. 
tenant  for  life,  entitled  to,  370. 
unpatented  land,  not  granted  of,  370. 
writ,  action  by,  when  necessary,  368. 

PARTNERS, 

advances  by,  when  interest  chargeable  on,  99. 
capital  of,  when  it  bears  interest,  99,   100. 

dissolution,  stops  interest  on,  100. 

withdrawal  of,  100. 
dissolution  of  firm,  stops  interest  on  capital,  100. 
interest,  how  chargeable  between,  99,  100. 
loans  by,  interest  on,  99. 
losses,  how  borne,  100. 

moneys  retained,  or  misapplied,  interest  on,  99. 
neglect  and  default,  not  liable  to  account  for,  99,  100,  106. 
one  of  several,  may  be  sued  alone,  54. 
parties  to  suits  agaiust,  55,  56. 

by,  56. 
profits  undrawn,  do  not  bear  interest,  100. 
receiver,  of  property  of,  when  appointed,  153. 
Statute  of  Limitations,  may  be  pleaded  as  bar  to  account,  102.- 
surviving,  may  sue  alone  for  debts  due  firm,  56. 
wilful  neglect,  and  default,  not  liable  for,  106. 

PAYMENT — See  Mokigage  Actions — Sequestkation. 

enforcing  order  for. — see  Sequesteation. 
extending  time  for,  in  mortgage  actions,  260. 
personal  order  for,  when  granted  in  mortgage  actious,  268,- 
269. 

OF  Money  into  Bank, 

how  directed  in  report,  139. 
non-payment,  how  certified,  140,  141. 

certificate  of,  by  whom  to  be  signed,  140,  141^ 
form  of,  141. 
payment  out,  order  for,  when  necessary,  140. 

OP  Money  into  Court — See  Coukt  or  Appeal. 
administration  action,  in,  366. 
bank,  in  which  money  to  be  deposited,  183. 

duty  of,  on  receiving,  184. 
costs,  on  plea  of,  JRules  as  to  superseded,  494. 
direction  to  bank,  to  receive,  185. 

form  of,  384. 

praecipe  for,  to  be  filed,  183.- 
(Vol.  T.  includes  pp.  l-49f^.) 
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PAYMENT-  -OF  Money  imto  Cove-!:— Continued. 

order  dispensing  with,  copy  of,  to  be  left  with  Accountant, 

788. 
order  for,  to  be  entered,  353. 

produced  to  Accountant,  183. 
praecipe  for  direction,  to  be  filed,  183. 
proof  of,  required  before  settlement  of  conveyance  of  infant's 

lands,   789. 
payment  out,  order  for,  wheii  necessary,  140. 

OF  Money  out  of  Court — See  Court  of  Appeal. 

administration,    letters   of,    when  not   to   be  acted  on   Ijy 

Accountant,  346,  347. 
attorney,  to,  494. 

cheque,  order  to  be  produced  on  application  for,  184. 
interest,  not  to  be  paid  under  letters  of  administration  in 

certain  cases,  346,  347. 
investment,  for,  how  made,  347,  348. 

married  woman,  special  order  for  payment  to,  when  neces-^ 
sary,  345. 
entitled  to  have  fund  settled,  345. 
may  waive  equity  to  settlement,  345. 
order  for,  to  be  made  by  a  Judge,  366,  368. 
entered,  353. 

produced  to  Accountant,  184. 
Master  in  Chambers  cannot  make,  813. 
partners,  money  found  due  to,  may  be  paid  to  any  of  them, 

347. 
personal  representatives,  survivor  of,  when  entitled  to,  345-^ 

when  not,  346. 
probate,  when  not  to  be  acted  on  by  Accountant,  346,  347. 
purchase  money,  evidence  required  on  application  for,  184. 
settlement,  married  woman's  right  to,  345. 

affidavit  of  none,  when  required,  343,  344. 

dispensed  with,  344. 
may  be  waived,  342. 

except  by  infant,  345. 
solicitor,  liability  of,  for  fraud  in  obtaining,  184. 
stocks,  transfer  of,  to  married  women,  344. 

personal  representatives.  345. 
women  marrying,  after  order  for  payment,  343. 
stop  order,  after.  159. 

PENAL  ACTION. 

compounding,  leave  of  Court  for,  when  necessary,  519. 

granted,  519. 
rule  for,  form  of,  520. 
composition.  Queen's  proportion  of,  how  paid,  520. 
compromise  of,  promise  founded  on,  when  void,  519. 

offences  under  License  Act,  519. 
informer,  action  by,  when  it  will  lie,  519. 
non  pros,  judgment  of,  when  not  set  aside,  519. 
penalty  may  be  remitted  ;  520,  adda, 

PENDENTE  LITE— See  Heceiver. 

persons  acquiring  title,  when  unnecessary  to  add,  127,  128,  243.. 
(Vol.  I  includes  pp.  1-190.) 
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PERSONAL  EEPRESENTATIVE  — See  Administration  —  Com- 
pensation —  Payment  of 
Money   out   of    Court. 

administration,  necessary  party  to  suit,  39-40,  365,  adda. 

action  for,  by,  not  entertained  before  probate,  or 
administration,  45. 
to  enforce  claims  against  realty,  45. 
all  must  be  joined  in  suit  for,  40,  365,  adda. 
application  for,  may  be  made  by,  ex  parte,  564. 
special  grounds  must  be  shown, 
44,  364. 
beneficiaries,  need  not  be  joined  in  suit  for,  44,45. 
costs  of,  liability  for,  364,  367. 
admission  of  assets,  by  paymeut  of  legacy,  42. 
affidavit  by,  as  to  creditors'  claims,  289. 

form  of,  391. 
time  for  making,  289. 
assets,  payment  of  legacy  in  full,  when  admission  of,  42. 

deficiency  of,  estate  to  be  distributed  ^co  rata,  284. 
compensation  to,  367 — see  Compensation. 
creditors'  claims,  to  be  examined  by,  289. 

deficiency  of  assets,  whether  a  ground  for  administration,  364. 
estate  to  be  distributed  pro  rata  on,  284. 
— see  Administration. 
distributing  estate,  with  notice  of  unpaid  creditors,  41. 

without  advertisement,  liability  of,  42. 
heir,  when  he  may  set   up  Statute  of  Limitations  to   claim   of 

creditor  against,  35,  36. 
Hie;h  Court,  may  appoint,  36,  adda. 
infant,  not  liable  to  account,  42. 

judgment  against,  how  far  binding  on  heir,  or  devisee,  35. 
may  be  impeached  by  heir,  or  devisee,  35. 
sale    under,    when    stayed    or    set    aside,    at 
instance  of  heir,  or  devisee,  35. 
payment  of  legacy  in  full,  eflect  of,  as  admission  of  assets,  42. 
representative  of  estate,  when  appointed  by  Court,  32. 

consent  of  person  to  be  appointed,  ne- 
cessary, 35. 
effect  of  appointment,  33,  36. 
how  appointed,  33. 
setting  apart  fund  to  answer  legacies,  becomes  trustee,  41. 
Statute  of  Limitations,  not  bound  to  set  up,  279. 

PETITION— See  Bills  in  Chancery— Controveeted  Elections 

Quieting  Titles. 

costs,  tender  of  §5  for,  to  formal  parties,  may  be  made,  146, 
evidence  of  witness  in  support,  how  obtained,  146,  147, 148   149. 

— see  Evidence. 
fiat  of  Judge,  dispensed  with,  146. 

notice  of  hearing  in  lieu  of,  146. 
filing,  145. 

leave  to  serve,  when  necessary,  146. 
notice  of  hearing,  to  be  two  clear  days,  145. 

form  of,  146. 
order  on,  not  to  issue  till  petition  filed ,  145,  146. 
residence,  and  occupation,  of  petitioner,  when  to  be  set  out,  145. 
respondents,  formal,  costs  of,  146. 

(Vol.  I.  includes  pp.  1-490.) 
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PETITION— Ooniinued. 

review,  in  lieu  of  bill  of,  177,  178,  179. 

leave  to  file  unnecessary,  178. 

notice  of  hearing  to  be  indorsed,  1 79. 

security  for  costs,  required  on,  178. 

verification  of,  179. 
service  of,  how  made,  146. 
style  of  cause  in,  354,  355. 
to  impeach  judgment,  on  ground  of  fraud,  178. 
title,  to  quiet- -see  Quietixq  Titles, 
when  to  be  made  returnable,  146. 

PLAINTIFF— See  Examination  son  Discovery — Moetgagb  Ac 
TioNS — Parties. 

acting  in  person,  to  give  address  for  service,  530. 

subsequently  appointing  attorney,  530. 

PLANS, 

costs  of,  537. 

PLEADINGS-See  Demukree. 

costs  of,  illegible,  59. 

copies.  Order  regulating,  219. 
printing,  Order  as  to,  219. 
prolix,  and  unnecessary,  61. 
demurrer — see  Demurkbr. 
discontinuance,  497- 
drawing,  59. 

former  Rules  as  to,  how  far  in  force,  539. 
issues  of  law,  and  fact,  how  to  be  tried,  562. 
judgment  recovered,  plea  of.  Rale  as  to,  493. 

form  of  statement  of  defence,  494. 
not  guilty  by  statute,  defence  of,  how  pleaded,  539. 

joinder  of  other  defences,  leave  for,  neces- 
sary, 539. 
order  to  plead  and  demur  to  be  attached  to  record,  559. 
printing,  59,  219. 
pleading  and  demurring,  559,  584. 
prolix,  costs  of,  disallowed,  61. 
relevant  matter  in,  cannot  be  scandalous, 60. 
scandalous,  ordered  to  be  taken  off  files,  60. 
service  of,  hours  of,  805. 

Ride  as  to,  superseded,  528. 
where  residence  of  defendant  unknown,  528. 
several  matters,  leave  unnecessary,  560. 
time  for  serving,  805. 

after  delivery  of  particulars,  496. 
against  prisoner,  52]. 
to  declare,  Rule  as  to,  effete,  493. 
transmission  of,  to  place  of  trial,  69. 
unnecessary  matter  in,  costs  of,  61. 
withdrawal  of  plea,  493. 
written.  59. 

PLEAS, 

abolished  in  Chancery,  4. 

("Vol.  I.  includes  pp.  1-490.) 
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POLICY  OF  INSURANCE, 

interest,  when  payable  on,  99. 

POSSESSION— See  Abstract  of  Title— Mortgage  Actioms- -Per- 
CHASER — Quieting  Titles. 

action  for,  no  bar  to  summary  application  in  mortgage  action,  275.- 

assistance,  writ  of,  to  enforce  delivery  of,  166. 

costs,  of  motion  for,  275. 

delivery  of,  when  ordered  in  action  of  foreclosure,  or  sale,  274. 

redemption,  274. 
demand  of,  not  necessary  iu  mortgage  action,  274. 
final  order,  when  conclusive  on  motion  for,  275. 
investigation  of  title,  proceeding  with  after,  effect  of,  209. 
motion  for,  must  be  on  notice,  274. 
notice  of,  is  not  notice  of  adverse  title,  214. 
order  for,  when  granted,  274. 

how  enforced,  166,  275. 
purchaser,  should  inquire  as  to,  214 — see  Purchaser. 
tenant  of  mortgagor,  order  for  delivery,  not  granted  against,  274. 
writ  of,  may  issue,  to  enforce  order,  275. 

PRACTICE, 

former,  how  far  in  force,  1,  2,  538. 

PRECIPE— See  Mobtgaqb  Actions. 

cheque,  for,  form  of,  385. 

judgment,  on,  in  mortgage  actions — see  Mortgage  Actions. 

sale,  order  for,  when  obtainable  on,  269. 

PRELIMINARY  OBJECTIONS— See  Controverted  Elections. 

PRINCIPAL  AND  AGENT— See  Solicitor. 

agent  is  liable  for  wilful  neglect  and  default,  106. 
bailiff  is  liable  for  wilful  neglect  and  default,  105,  106. 

PRIORITY — See  Mortgage  Actions — Mortgagee. 

absconding  debtor,  inquiry  as  to,  for  purpose  of  determining,  257^ 
creditor,  postponement  of,  by  conduct  to  prejudice  of  others,  257. 
execution  creditor,  not  entitled  to,  over  unregistered  deed,  257. 
mortgagees,  of,  how  determined,  257. 

voluntary,  cannot  obtain,  by  registration,  257. 
purchaser  at  sheriff's  sale,  may  obtain,  over  prior  unregistei-ei 

deed,  257. 
stop  order,  how  affected  by,  159,  160. 
two  deeds  on  same  day,  how  determined,  257. 

PRISONER— See  Bailable  Proceedings. 

PRIVY  COUNCIL. 

appeals  to,  777. 

costs,  may  be  awarded  to  successful  appellant,  780. 

printing  of  proceedings,  781. 

cost  of,  781. 

Queen's  printer,  by,  781. 

time  for,  782. 

(Vol.  I.  includea  pp.  1-490.) 
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PRIVY  OOVNGIL— .Continued. 

proceedings  in  Court  below,  how  certified,  780. 

may  be  printed  abroad,  781. 
Mules  of,  777-784. 

to  be  observed,  783. 

may  be  relaxed,  784. 
security,  to  be  given  on  appeals  to,  777. 

form  of  bond,  778. 

affidavit  of  justification  of  sureties  to,  778. 
special  case,  appeal  may  be  heard  in  form  of,  782. 
transcript  of  proceedings,  780,  781,  782. 

PROCEEDINGS. 

costs  of  illegibly  written  affidavits  disallowed,  59. 

drawn,  how  to  be,  59. 

name  of  place  where  writ  issued,  to  be  marked  on,  61. 

printed,  how  to  be,  59 — see  Privy  Council. 

prolix,  costs  of,  61. 

unnecessary  matter  in,  62. 

■written,  how  to  be,  59. 

PROOHEIN  ^Jlf  r— See  Infant. 

admission  of,  to  prosecute  unnecessary,  493. 
PRO  COiVi^'fiSSO— See  Infant—Mortgage  Actions. 

Orders  relating  to,  obsolete,  62. 

PRODUCTION  OF  DOCUMENTS— See  Contboverted  Election.s 

— Discovert — Examination  for 
Discovery — Lien  or  Solicitor. 

affidavit  on,  by  officers  of  corporation,  56. 

cross-examination  on,  56. 
Clerk  of  Records  and  Writs,  in  office  of,  how  enforced,  167. 
contempt  of  order  for — see  Contempt. 
corporation,  by,  how  made,  56. 
Master  may  order,  117,  118. 
Master's  office,  in,  default,  how  punished,  118. 

how  enforced,  167. 
Orders  relating  to,  effete,  62. 
other  causes,  in,  may  be  ordered,  329. 
verbal  notice  for,  insufficient,  527. 

PROMISSORY  NOTE. 

one  of  several  actions  on,  may  be  stayed  on  payment  of  debt,  and 
costs  of  one  action,  497. 

PROVISO. 

trial  by,  rule  for,  abolished,  501. 

PUBLICATION. 

rule  to  pass,  abolished,  4. 

PUFFER— See  Sale. 

(Vol.  I.  includes  pp.  7-490.) 
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PUECHASEE — See  Abstract  of  Title — Conditions  of  Sale — 
Sale — Vendor  and  Pukchasee. 

acceptance  of  title,  taking  possession  by,  when  not,  204. 

conveyance,  how  far  a  waiver  of  right  to  have  in- 
cumbrance paid  out  of  purchase  money,  20f). 
compensation,  when  entitled  to,  206. 

effect  of  conditions  of  sale,  on  right  to  20B. 
for  deficiency  in  land,  206. 

delay  in  making  title,  206. 

delivering  possession,  206. 
dower,  refusal  to  release,  207. 
loss  by  fire,  206. 

misrepresentations  in  advertisement,  206,  207 
none  allowed  after  conveyance,  207. 

exception  to  rule,  207. 
sale  with,   by  trustee,   not  enforced,   when  sale  a 
breach  of  trust,  207. 
contract  to  purchase,  to  be  signed  by,  197. 
conveyance,  acceptance  of,  effect  of,  204,  205. 
covenants,  in,  213,  216. 

by  ceshii  que  trust  cannot  be  required,  21 U. 
equitable  estates,  owners  of,  need  not  join  in,  216. 
execution  of,  by  Canada  Co.,  213. 

the  Trust  &  Loan  Co.,  213. 
may  be  settled  by  Master  without  order,  215. 
purchaser  to  prepare  and  tender,  215,  216. 
settlement  of,  by  Master,  when  necessary,  215,  210. 
costs  of,  216. 

payment   of    purchase  money  to   be 
proved   before,  when  infant  inter- 
ested, 215,  789. 
vesting  order,  may  be  taken  in  lieu  of,  216. 
costs,  of  reference  as  to  title,  how  borne,  215. 

a  lien  on  land,  where  title  bad,  215, 
application  to  be  relieved  from  purchase,  215. 
payment  into  Court  of  purchase  money,  how  borne,  202. 
resale,  how  borne,  202. 
vesting  order,  how  borne,  216. 
Crown  bonds,  may  require  vendor  to  discharge,  213. 
deeds,  may  require  vendor  to  register,  212 — see  conveyance,  supra. 
default  in  payment  of  purchase  money,  efifect  of,  201. 

deposit  forfeited  on,   198,  202. 
resale  may  be  ordered  on,  201. 
costs  of,  202. 
deficiency  on  resale,  how  borne,  202. 
delivery  of  possession,  application  by,  for,  201,  204. 

letting   into   receipt  of  rents,   when  not 
sufficient,  204. 
deposit  at  sale,  how  paid,  198,  202. 

when  forfeited,  198,  202. 
dower,  entitled  to  release  of,  207. 

refusal  to  release,  how  compensated,  207. 
growing  crops,  pass  to,  203. 

improvements  by,  not  allowed  on  failure  to  complete,  109. 
incumbrances,  discharge  of,  205. 

vendor  not  bound  to  negative  existence  of,  213. 
liability  of,  for  not  disclosing,  213. 

(Tol.  I.  includes  pp.  1-490.) 
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interest,  liability  for,  203,  204. 

how  affected  by  delay  of  vendor,  203. 
arrears  of,  for  more  than  6  years,  when,  recoverable,  204, 
when  exonerated  from  paying,  203. 
irregularities  prior  to  sale,  not  a  sufficient  ground  for  setting 

aside  sale,  201. 
matters  of  conveyance,  what  are,  214. 
mortgage   to   be   given   by,    parol    evidence    as    to    terms    of, 

admitted,  204. 
necessary  parties,  must  see  that  they  are  bound,  214. 
occupation  rent,  liability  for,  107. 

parties,  must  see  that  all  necessary,  are  bound,  49,  214. 
payment  of  purchase  money  to  solicitor,  when  no  discharge,  202. 
not  compelled  till  title  accepted,  202. 
possession,  should  inquire  as  to,  214. 

application  for  delivery  of,  may  be  made  by,  201. 

against  whom  it  may  be 
made,  204. 
delay  in  giving,  effect  of,  203. 
delivery  of,  how  obtained,  201,  202. 

letting  into  receipt   of  rents,  when  not 
sufficient,  204. 
not  constructive  notice  of  adverse  title,  214. 
restoring,  where  contract  rescinded,  203. 
taking,  what  is,  202. 

e£fect  of,  204,  208. 

when  not  an  acceptance  of  title,  204. 
purchase  money,  interest  from  what  time  payable  on,  203. 
may  be  paid  into  Court  by,  when,  201. 
payment  of,  to  solicitor  when  no  discharge,  ^02. 
not  compelled,  till  title  accepted,  202. 
reference  as  to  title,  when  ordered,  207 — see  Abstract  of  Title. 
regularity  of  proceedings  prior  to  sale  by  Court,  not  bound  to 

inquire  as  to,  201,  214 
rents  and  profits,  when  entitled  to,  105,  203. 

liability  for,  on  rescission  of  contract,  203. 
resale,  ordered  on  default  of,  202. 

or  where   purchaser  had  no  right   to 
purchase,  201. 
costs  of,  how  borne,  202. 
deficiency  on,  how  borne,  202. 
increased  price  on,  vendor  entitled  to,  202. 
sale  by  Court,  purchaser  must  see  that  it  is  authorized  by  the 
judgment,  214. 
and  that  all  proper  parties  bound,  214. 
secret  trustee,  200. 
sheriff's  sale,  at,  priority  of,  257. 
taxes,  how  payable,  205. 
tender  of  conveyance,  215,  216. 

title,  reference  as  to,  when  ordered,  207— see  Abstract  of  Title. 
waiver  of  right  to,  208. 

by  taking  possession,  208. 
vesting  order,  acceptance  of,  with  knowledge  of  adverse  posses- 
'  sion,  204,  205. 
application  for,  how  made,  216. 
costs  of,  216. 

(Vo\.  I.  includes  pp.  1490.) 


:930  Index. 

PURCHASER-  Continued. 

vesting  order — see  Vesting  Order. 
waiver  of  reference  as  to  title,  204. 

incurable  objection,   by  taking  possesson  after  notice 
of,  208. 
wilful  neglect  and  default,  when  not  liable  for,  103. 

QUEEN'S  COUNSEL, 

decree  by,  how  drawn,  77. 
trial  by,  76. 

QUIETING  TITLES. 

adverse  claimant,  to  be  notified,  306,  407. 

notice  to,  how  prepared,  306. 
service  of,  307. 
advertisement,  description  of  lands  in,  296. 

how  to  be  published,  305,  306. 
publication,  form  of  affidavit  of,  299,  300. 
affidavit  of  petitioner,  297,  when  to  be  sworn,  297. 
posting  notices,  300,  306. 
publication  of  advertisement,  306. 
search  for  lost  deeds,  297,  298. 
proving  facts  material  to  title,  who  to  make,  299. 
appeal  from  report,  or  order  of  Referee,  309. 

Referee,  or  Inspector  of  Titles,  how  heard,  351. 

counsel  to  argue,351. 
notice  of,  350. 
setting  down,  351 . 
attendance  of  petitioner,  or  his  solicitor,  dispensed  with,  304. 
certificate  of  County  Treasurer,  299. 

Local  Referee,  when  title  made  out,  308. 

Sherifi',  299. 

title,  how  prepared,  309,  310. 

engrossment  of,  in  duplicate,  310. 
entry  of,  by  Clerk  of  Records  and  Writs,  310 
fees  on,  310. 
signature  of,  310. 
■  certified  copies  of  registered  memorials,  when  necessary,  297. 
claim  of  contestant,  adjudication  on,  308. 
consents  of  other  parties  interested,  298. 

to  filing  of   petition  when 
necessary,  295,  300. 
consideration  in  deed,  proof  of  payment,  when  necessary,  298. 
contestant,  claim  of,  how  adjudicated  on,  308. 
report  on  claim  of,  to  be  filed,  299. 
estabUshing  claim,  not  entitled  to  certificate  of  title, 
309,  except  on  filing  petition,  309. 
costs.  Referee  may  award,  308. 
•Court  house,  notice  at,  how  posted,  305,  306. 
Crown  bonds,  proof  of  search  f  or^  required,  299. 

how  far  binding,  299. 
-deeds,  production  of,  297- 

affidavits  of  search  for  lost,  required,  297,  298. 
memorials  of,  297. 

proof  of  contents,  when  memorials  not  sufScient  evidence, 
298. 

(Vol.  I.  includes  pp.  1-490.) 
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deedSj  return  of,  to  petitioner,  310,  311. 
dower,  bar  of,  proof  required,  298. 

evidence,  negative,  petitioner,  may  be  required  to  give,  307. 
explaining  auspicious  circumstances,  307. 
of  possession  required,  303.  304. 
executions,  certificate  required  as  to,  299. 
facts,  statement  of,  when  required,  299. 
fees,  payable  to  solicitors  and  counsel,  311. 
Inspector  of  Titles,  312. 
Referee  of  Titles,  303,  311,  312. 

when  title  defective,  304. 
Inspector  of  Titles,  307. 

duty  of,  when  title  made  out,  309. 
fees  payable  to,  312. 
to  confer  with  Judges,  308. 
legitimacy,  proceedings  for  declaration  of,  312,  313. 
letters  of  Inspector,  and  Referees,  copies  to  be  kept,   311. 
Local  Referees,  duty  of,  when  title  made  out,  308. 
appeal  from,  309. 
finding  of,  not  conclusive,  309. 
Local  Masters  having  jurisdiction  as,  300,  301. 
may  confer  with  Inspector,  302. 
report  of — see  infra  report, 
memorials,  copies  of,  when  to  be  produced,  297. 
notice  to  parties  interested,  how  prepared,  306. 
adverse  claimants,  306,  307. 

form  of,  306. 
notice  at  Court  House,  and  Post  OfBce,  305,  306. 

affidavit  of  posiing,  300,  306. 
to  person  having  paper  title,  304. 
objections  to  title,  by  Referee,  304. 

papers  in  support  of  application,  to  be  delivered  to  Referee,  303. 

examined  by  Referee,  303 . 
petition  for,  not  to  include  properties  held  under  separate  titles, 

294,  295. 

consent  of  other  parties  to  filmg,  when  necessary, 

295,  3C0. 

description  of  land  in,  295,  296. 

entry  with  Inspector,  w  hen  necessary,  302. 

filing,  296,  leave  to  file,  when  necessary,  295. 

certificate   of,    to   be   registered,    296,    297, 
302. 
form  of,  302. 
eflfeot  of,  295. 
form  of,  296. 

indorsement  of  name  of  Referee,  301. 
reference  for  investigation,  300,  301,  302. 
referred  to  Local  Referee,  fees  payaVile  on,  301. 

to  be  entered  with  Inspector,  302. 
who  may  file,  295. 
possession,  affidavits  required  as  to,  298,  303. 

consent  of  persons  in,  required,  298. 
evidence,  to  make  out  title  by,  303,  304. 

against  patentee  of  wild 
lot,  .304. 
not  necessary  that  petitioner  should  be  in,  295. 
(Vol.  I.  includeB  pp.  1-490.) 
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possession,  order  for  delivery  of,  may  be  obtained  when  oertifioate 

granted,  295. 
post  office,  notice  at,  when  neoea-sary,  305,  306. 
postage,  to  be  paid  by  appHcant,  312. 
proofs  required  on  investigation  of  title,  297,  299. 
Referees  of  Titles,  who  are,  300,  301. 
appeal  from,  309. 
how  appointed,  301. 

indorsement  of  name  of,  on  petition,  301. 
Referee  at  Toronto,  duty  of,  when  title  made  out,  309. 
to  confer  with  Judges,  308. 
appeal  from,  309. 
report  of,  form  of,  308,  309. 
report  of  Referee,  form  of,  308,  309. 

appeal  from,  309. 
on  claim  of  contestant  to  be  filed,  299. 
requisitions  on  title,  by  Referee,  304. 
schedule  of  particulars,  to  be  filed,  299. 
service  of  notice  on  parties  having  adverse  claims,  307. 

proof  of,  required,  398. 
solicitor,  attendance  of,  when  dispensed  with,   304. 
statement  of  facts,  when  required,  299. 
taxes,  certificates  required  as  to,  299. 

payment  of,  not  evidence  of  possession,  303. 

QUI  TAM  ACTION— See  Penal  Action. 

QUO  WARRANTO— S,<ie  Municipal  Elections. 

RAILWAY  COMPANY. 

foreclosure,  not  granted  against,  228,  229. 
receiver,  when  appointed,  of,  153. 

at  suit  of  mortgagee  of,  229. 
sale  of  land  of,  unpaid  vendor  when  entitled  to,  228. 

REAL  REPRESENTATIVE— See  Pabties. 
fees  of,  585. 

REALTY — See  Administkation. 
RECORDS. 

original,  subpoena  to  produce,  not  to  issue  without  order,  500. 

affidavit  for  order  for,  500. 
return  of,  by  Clerk  of  Assize  for  York,  584. 

RECORDS  AND  WRITS— See  Clekk  or  Records  and  Writs. 

RECEIVER. 

accounts,  passing.  Master  to  fix  time  for,  when,  350. 
action  against,  may  be  restrained,  158. 
application  for,  when  made,  154. 

by  defendant,  154. 
appointment  of,  150. 

(Vol.  I.  includes  pp.  1490.) 
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appointment  of,  by  Judge,  how  made,  156,  157. 

by  Master,  how  made,  155,  156,  366,  367. 
operates  as  injunction,  150. 
when  it  takes  effect,  157. 
balance,  paying  into  Court,  Master  to  fix  time  for,  when,  350. 
bond,  to  be  given  by,  to  be  made  to  Accountant,  156. 
discharge  of,  156. 

of  Guarantee  Company,  may  be  accepted,  156. 
claim  for,  should  be  indorsed  on  writ,  150. 
compensation,  when  deprived  of,  for  not  passing  accounts,  350. 
or  not  paying  balances  into  Court,,. 
350. 
creditor,  when  appointed  on  application  of,  152. 
deceased  person's  estate,  of,  before  probate,  151. 
defendant,  application  by,  for  appointment  of,  154. 
discharge  of  bond,  of,  156, 

notice  to  be  given  of  application  for,  156. 
disinterested,  should  be,  155. 

but  Court  may  appoint  one  of  the  liti- 
gants, 155. 
distress  by,  158. 
duty  of,  150. 

equitable  mortgagee,  when  appointed  at  instance  of,  152. 
examination  pro  interesse  siio — see  Examination  pko  Inteees.se 

S0O. 
executor,  in  place  of,  when  appointed,  151,  152. 
improvements  by,  allowance  for,  109. 
infants'  estate,  of,  when  appointed,  150. 
interference  with,  effect  of,  157. 
interim,  how  far  superseded  by  judgment,  150. 
application  by  defendant,  for,  154. 
creditor  cannot  obtain,  against  debtor,  122. 
legal  title,  when  appointed  against  holder  of,  154. 
litigant,  if  appointed,  acts  without  salary,  155. 

cannot  propose  himself  as,  without  leave,  155. 
lunatic,  estate  of,  when  appointed  to,  151. 
mortgagee,  not  granted  against,  151. 

exception  to  rule,  152. 
equitable,  when  entitled  to,  as  against  mortgagor,  15^- 
notice  of  person  proposed  as,  how  given,  155,  156. 
officer  of  the  Court,  is  an,  155. 
partnership,  when  appointed  of,  153. 

*'  going  concQvn''  pendente  lite,  153. 
party  to  action,  cannot  propose  himself,  as,  155. 

except  by  leave  of  Court,  155. 
appointed  as,  acts  without  salary,  155. 
interfering  with  property,  after  appointment  (if, 
a  contempt,  157. 
persons  claiming  adversely  to,  may  apply  for  relief,  216,217,218.. 
application  by,  how  made,  217,218. 
pendente  lite,  how  far  superseded  by  judgment,  150. 

"going  concern,"  of,  when  appointed,  153. 
not  granted  in  favour  of  creditor,  against  debtor,  152.. 
Railway  Company,  of,  when  granted,  153. 

at  suit  of  mortgagee,  229. 
sale,  may  not  bid  at,  195,  196. 

(Vol.  I.  includes  pp.  1-490.) 
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security  of,  how  given,  156. 

approved,  154,  155,  156. 
suing,  or  defending,  sanction  of  Court  should  be  obtained  for, 

157,  158. 
tenants  in  common,  when  appointed  between,  154. 
trust  estate,  of,  when  appointed,  151. 

who  should  be  appointed,  155. 
vendor  and  purchaser,  when  appointed  between,  154. 
warrant  of  Master  for  appointment  of,  form  of,  155. 

service  of,  155. 

RECOGNIZANCE— See  Bailable  Proceedings— Municipal  Elec- 
tions. 

REDEMPTION— See  Moetgage  Actions— Mortgage. 

action  for,  when  it  lies,  239. 

dismissal  of,  when  equivalent  to  foreclosure,  239,  275, 

276. 
offer  to  redeem  in,  whether  necessary,  239. 
conveyance  to  be  made  on,  261. 

form  of,  262. 
day  for,  how  appointed  in  mortgage  actions,  258. 

omission  to  appoint,  how  cured,  258. 
deeds,  delivery  of,  on,  261. 
default  of,  how  certified,  140,  141. 

dismissal  of  action  for,  275,  276. 
foreclosure  of  plaintiff'  for,  275,  276. 
dismissal  of  action  for,  effect  of,  239,  275,  276. 
foreclosure  of  plaintiff,  in  action  for,  275. 

subsequent  incumbrancers,  in  action  for,  275,  276. 
incumbrancers,  by,  how  directed,  258,  276. 
money  paid  into  b  ink  for,  how  paid  out,  140. 

order  for,  when  necessary,  140. 
costs  of,  140. 
mortgagor,  by,  how  directed,  258,  276. 

entitled  to  benefit  of  Ord.  461,  in  action  for,  272. 
omission  to  appoint  day  for,  how  cured,  258. 
parties  to  action  for,  239. 
payment  into  bank  for,  how  made,  140. 
place  of  payment,  how  appointed,  139,  140. 
report,  should  be  filed  before  day  fixed  for,  140. 
staying  proceedings,  on  payment  of  instalment  overdue,  272. 
subsequent  incumbrancers,  by,  how  directed,  258,  276. 
time,  and  place,  for,  how  appointed,  139,  140. 

REFEREE  IN  CHAMBERS— See  Master  in  Chambers. 

adjournment  refused  by,  where  he  had  no  jurisdiction,  340. 
administration,  notice  of  motion  for,  before,  341. 

form  of,  341. 
opposed  application,  for,  341. 
costs,  might  award  lump  sum  for,  342. 
jurisdiction  of,  339,  340. 

matters  excluded  from,  340,  341. 
Master  in  Chambers,  now  discharges  duties  of,  340. 
office  of,  when  created,  340. 

(Vol  i.  inoIuJes  pr.  l-i90  ) 
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REFEREE  IN  OB. AMBERS— Continued. 

Orders  regulating  business  in  Chambers,  applied  to,  341. 
orders  of,  liow  signed,  342. 
entry  of,  342. 

REFREE  OF  TITLES— See  Quieting  Titles. 

Local  Masters,  having  jurisdiction  as,  300,  301. 

Registrar  of  Chancery  Division,  to  be,  at  Toronto,  360,  361. 

REFERENCE — See    Abstract    op    Titles  —  Mastee  —  Master's- 
Office — Mortgage  Actions — Report. 

application  to  open,  130. 

before  report,  may  be  made  to  Master,  ISC- 
after  report,  must  be  to  Court,  130. 
evidence  on,  130. 
back  to  Master,  how  obtained. 

evidence  receivable  on,  138,  139. 
matters  unaffected  by  appeal,  not  opened  on,  139- 
change  of,  16,  86. 

costs  of,  when  unnecessary,  disallowed,  242. 
title,  as  to — see  Abstract  of  Title — Quieting  Titles. 
costs  of,  215. 
Orders  governing,  216. 
to  what  Master  directed,  16,  86. 

REGISTRAR — See  Deputt  Registrar — Local  Registrar. 

affidavits  and  papers  filed  with,   in  Chancery  Division,   to  be= 

sent  to  Clerk  of  Records  and  Writs,  13, 
appointment  of,  to  settle  minutes  how  issued,  354. 
pass  orders         "         "       354. 
assistant,  duties  of,  360. 
Chancery  Division,  of,  to  be  Referee  of  Titles,  360,  361. 

sole  Inspector  of  Titles,  361. 
costs,  power  to  award,  9. 
local,  certificate  of  judgment  pronounced  on  circuit,  to  be  made 

by,  5,  6. 
minutes  of  orders,  and  judgments,   how  settled,  by,  5,  6,  9,  354- 
— see  Minutes. 
appointment  to  settle,  354. 
settlement  of,  ex  parte,  9. 
orders,  to  draw  up  and  settle,  5,  6,  9. 

REHEARING — See  Appeal — Divisional  Court,  Chancery  Divi- 
sion. 

RELATOR— See  Municipal  Elections. 

RELICT  A   VERIFWATIONE. 

affidavit  verifying,  unnecessary,  498. 

REMANETS. 

notice  of  trial,  unnecessary  in  case  of,  576. 
re-entry  for  trial,  unnecessary,  575. 

RENDER — See  Bailable  Proceedings. 

("Vol.  I.  inoludes  pp.  1-490.) 
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RENTS  AND    PEOFITS^See  Master  —  Mortgage    Actions  — 

Mortgagee — P  urohasee. 

tenants  in  common,  liability  for,   371. 

REPLICATION, 

Orders  relating  to,  obsolete,  69. 

REPORT, 

il  aster's, 
absolute,  wlien  it  becomes,  132. 
amendment  of,  133. 

how  made,  138. 
appeal  from,  224. 

Chambers,  to  be  heard  in,  372. 

costs  of — see  Costs. 

Court,  may  be  adjourned  into,  352. 

how  brought,  372. 

leave  to,  how  obtained,  135. 

Master  in  Chambers  may  grant,  135. 
none,  after  confirmation,  133,  135. 

except  by  leave,  135. 
before  filing,  139. 
order  on,  to  recite  grounds  of,  138. 
when  to  be  brought,  136 — see  Appeal. 
necessary,  185. 
certificate,  same  as,  129. 
confirmation  of,  132,  133,  134. 

appeal  after,  not  allowed,  133,   135. 

except  by  leave,  135. 
before  day  appointed  for  payment,  necessary,  139. 
clerical  errors,  maybe  corrected  after,  133. 
Court  may  refuse   to   act  on,  notwithstanding, 

226. 
effect  of,  133. 

motion  for,  when  necessary,  135. 
■confirmed,  as  to  matters  not  appealed,  134. 
correction  of,  133. 

on  reference  back,  134. 

Master  cannot  make,  on  subsequent  reference,  133. 
costs,  matters  affecting,  to  be  stated  in,  131. 
Court  may  refuse  to  act  on,  though  confirmed,  226. 
date  of,  130. 

documents,  not  to  be  set  out  in  132. 
duplicate,  may  be  filed,  1 39. 
exceeding  terms  of  reference,  130,  131. 
filing,   135. 

cannot  be  acted  on,  before,  135,  140. 
delay  in,  eff'ect  of,  139. 
duplicate,  139. 

necessary  before  appeal,  139. 
place  of,  135. 
who  may  file,  139. 
final,  when  to  be  made,   131. 
general,  what  is,   130. 
issue  of,  132. 
not  to  be  dated  before  costs  revised,  130. 

(Yol.  I.  inclules  pp.  1  490.) 
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REPORT— Mastb  r's— Continued. 

objections  to,  to  be  raised  before  Master,  131. 

orders  on  appeal  from,  to  recite  grounds  of  appeal  138. 

payment  into  bank,  how  to  be  directed  in,  139. 

priorities,  to  be  stated  in,  131. 

Quieting  titles — see  Quieting  Titles. 

reference  back,  how  obtained,  134. 

further  evidence,  when  receivable  on,   138,  139. 
results,  to  be  stated  in,  130. 
sale,  on,  199,  386. 
schedule  of  sums  payable  into,  and  out  of,  Court,  to  be  attached, 

132. 
separate,  what  is,  130. 

not  to  be  made,  in  administration'action,  unnecessarily, 
366,  367. 
settling,  warrant  for,  129. 

four  days'  service,  129. 
service  of,  on  whom  made,  iS,  129. 
special,  what  is,  130,  131. 
sums,  to  be  stated  in  figures  in  schedule,  132. 

charged  for  neglect  and  default,  to  be  distinguished,   131. 
vacation,  if  made  in,  effect  of,  134,  226. 
variation  of,  how  made,  138. 

physical  alteration  not  to  be  made  in,  138. 
warrant  to  settle,  requires  four  days,  129. 
service  of,  48,  129. 

Official  Refeebes — See  Official  Referee. 
REFEREE  OF  TITLES— See  Quieting  Titles. 
REPRESENTATIVE  OF  ESTATE, 

appointment  of,  by  Court,  32,  33,   35. 

consent  of  person  appointed,  35. 

dispensing  with,  34,  35. 

how  appointed,  32,  33,  36. 

Master  in  Chambers,  may  appoint,  36. 

realty,  person  to  represent,  cannot  be  appointed  by  the  Court,  33. 

REQUISITIONS  ON  TITLE— See  Abstract  of  Title— Quieting 

Titles. 

RE  SALE — See  Purchaser. 

RESERVED  BID— See  Sale. 
effect  of,  193,  194. 

Master  may  fix,  without  special  order,  193. 

omitted  to  be  fixed,   advertisement  may  be  ordered  to  be  re- 
settled, 195. 

RESIDUARY  LEGATEE — See  Administration — Parties. 

RESTS, 

when  chargeable  against  agent,  98. 

mortgagee  in  possession,  100,  101. 
partners,  99. 

personal  representatives,  97. 
trustees,  98. 

^Vol.  I.   includes  pp.   1-490) 
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EETURN  OF  WKIT — See  Bailable  Peoceedii>'gs— SHEEirr. 

RETURNING  OFFICER — See  Contkoveet  d  Elections — Muni- 
cipal Elections. 

REVIEW, 

bills  of,  aboKshed,  4. 

proceedings  substituted  in  lieu  of,  177,  178. 

REVIVOR— See  Continuing  Peoceedings. 

bills  of,  abolished,  3,  4. 

death  of  mortgagee  before  day  fixed  for  redemption,  264. 

motion  to  set  aside  order  of,  how  made,  223,  225. 

when  not  to  be  heard  in  June,  226. 
Orders  relating  to,  182. 
proceedings  for,  how  taken,  506. 
quashing  writ  of,  Bule  as  to,  obsolete,  506. 

ROTA  OF  JUDGES  FOR  TRIAL  OF  ELECTION  PETITIONS- 

Judges,  how  placed  on,  804. 

RULES,  AND  ORDERS,  OF  COURT  (General). 

Chancery  Orders,  vol.  1,  passim. 
Court  of  Appeal  Orders,  745-778. 
Suks  of  High  Court  of  Justice,  785-787. 
Q.  B.  and  C.  P.,  491-586. 

how  far  in  force,  492. 
relating  to  Clerks  of  the  Peace,  587-601  - 
County  Court  tarifif,  602-614. 
Municipal  Elections,  615-647- 
Q.  B.  relating  to  Dominion  Elections,  663-687. 
C.  P.  "  "  "         688-713. 

0.  A.  "         Ontario  Elections,  714-744. 

Privy  Council,  779-783. 

Supreme  Court  of  Judicature  (Ont. ),  passed  since  21st 
August,  1881,  787—840. 

RULES,  AND  ORDERS— See  Motion— New  Trial— Oedees. 

enlarged,  when  unnecessary,  575. 
issued  in  single  Judge  Court,  581,  786. 

setting  down,  786. 
nisi,  four  days  allowed  for  return  of,  786. 
setting  down  for  argument,  786. 
special  directions,  may  be  given  for  taking  out,  and  serving, 

562. 
stay  of  proceedings,  where  they  are,  527. 
service  of,  production  of  original,  when  necessary,  528. 

SALE  —  See  Absteaot  oe  Title  —  Conditions  oj  Sale  —  Infant 
MoETGAGE  Actions  —  Puechaser  —  Sequesteation  — 
Vendoe  and  Puechasbe. 

abortive,  foreclosure,  when  granted  after,  229. 

property  may  be  offered  again,  after,  190. 

(Vol.  I.  include   PP.  1490.) 
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advertisement  of,  to  be  framed  concisely,  191. 
form  of,  191. 

improvements,  to  be  mentioned  in,  192. 
misrepresentations  in,  effect  of,  192. 
objections  to,  how  taken,  192. 
publication  of,  party  having  conduct  of  sale,  tO' 

see  to,  196. 
reserved  bid,  if  any,  to  be  stated  in,  191,  193, 

194,  195. 
resettling,  193. 

application  for,  how  made,  193. 
settlement  of,  190,  191. 

proceedings  on,  193. 
special  conditions,  if  any,  to  be  stated  in,  191, 192^ 
affidavit  as  to  result  of,  199. 

agreement  to  purchase  at,  to  be  signed  by  purchaser,   197. 
appointment  to  settle  advertisement,  190,  191. 
auctioneer,  how  appointed,   193. 

need  not  be  licensed,  194,  197. 
Master,  or  his  clerk,  may  act  as,  194, 196,  197. 
must  not  accept  bid  from  vendor,  or  puffer,  194^ 
bid,  leave  to,  not  granted  to  party  having  conduct  of,  195. 
how  obtained,  196. 
terms  on  which  granted,  196. 
when  necessary,  190,  195,  196. 
reserved,  Master  may  fix,  193,  195. 

to  be  stated  in  advertisement,  191,  193,  194,  195. 
who  may,  195. 
bidder,  highest,  is  entitled  to  be  declared  purchaser,  when  sale 

without  reserve,  194,  197. 
bidding,  by  party  not  authorized  to  bid,  effect  of,  194,  196,  199. 

acceptance  of,  effect  of,  197- 
cannot  be  refused,  when  sale  without  reserve,  194,  197. 
need  not  be  in  writing,  197. 
opening — see  infra  opening  biddings, 
clerk  of  Master,  may  act  as  auctioneer,  194. 
conditions  of,  draft  of  unnecessary,  191 — see  Conditions  or  Sale, 
special,  to  be  set  out  in  advertisement,  191,  192. 
not  to  be  resorted  to  unnecessarily,  192. 
when  void,  192. 
standing,  what  are,  194. 
form  of,  385. 
conduct  of,  who  entitled  to,  189,  190. 

all  parties  must  facilitate  parties  having,  190. 
duty  of  party  having,  190. 
interference  with  party  having,  190. 
party  having,  may  not  bid,  196. 

except  by  leave,  195. 
terms  on  which  granted,  195,  196. 
agent  of,  may  not  bid,  lOS. 
solicitor  of,  may  not  bid,  190. 

without  leave,  190. 
duty  of,  190. 
tender  from,  not  to  be  accepted,  194. 
plaintiff,   may  require  defendant  obtaining,  to  take, 

232. 
trustees,  when  entitled  to,  190. 

(Vol.  I.  includes  pp.  1-WO.) 
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contract  to  be  signed  by  purchaser,  197. 
deposit  at,  how  to  be  paid,  198. 
forfeiture  of,  198. 

security  for,  not  required,  198,  secua  in  England,  lb. 
solicitor  receiving,  to  pay  it  into  Court,  198. 
liability  of,  198. 
in  mortgage  actions,  to  obtain,  231. 

— see  Mortgage  Actions. 
application  to  increase,  231 ,  232. 
cannot  be  dispensed  witli,  232. 
except  from  in- 
fants, Ih. 
how  applied,  232. 
■executor,  may  not  bid  at,  without  leave,  195,  196. 
final  order  for,  when  granted,  229— see  Mortgage  A  tions. 
fire,  vendor  at  risk  of,  until  confirmation  of  report,  200. 
foreclosure,  when  granted  after  judgment  for,  229,  230,  231. 

mortgagor,entitled  to  time  for  redemption,  before,231. 
guardian  ad  litem,  may  not  bid  at,  without  leave,  195,  196, 
immediate,  in  mortgage  action,  when  ordered,  230,  231. 

not  granted  by  praecipe  judgment, 
231. 
incumbrancers,  entitled  to,  on  making  deposit,  231. 

— see  MoETGAGE  Actions. 
irregularity  in,  effect  of,  199. 
leave  to  bid  at,  when  necessary,  190,  195,  196. 

how  obtained,  196. 
manner  of,  in  discretion  of  Master,  193. 
Master,  may  act  as  auctioneer,  194,  196,  197. 
mortgagor,  claiming  must  deposit  §80,    231. 
— see  Mortgage  Actions. 

entitled  to  time  for  redemption,  before  final  order  can 
go,  231. 
notice  to  defendant  obtaining,  to  take  conduct  of,  232. 

when  to  be  filed,  233. 
opening  biddings,  application  for,  when  to  be  made,  200. 
grounds  on  which  granted,  200,  201. 
increased  price,  no  ground  for,  200. 
irregularity,  when  insufficient  ground  for,  201. 
misrepresentations  in  adv^ertisement,  when  a 

ground  for,  201. 
next   friend,    purchasing,   a   sufficeut  ground 

for,  201. 
notice  of  application  for,  on  whom  to  be  served, 

200. 
purchaser   a  secret    trustee,    who  repudiates 
trust,  is  no  ground  for,  200. 
■opposing,  before  Master,  199. 

in  Chambers,  199. 
order  for,  copy  of,  need  not  be  filed  in  Master's  office,  189. 
particulars,  and  conditions,  draft  of,  unnecessary,  191. 
parties  to  action,  may  bid,  except  party  having  conduct,  195. 

but  it  must  be  notified  in  conditions,  196. 
partition  action,  when  ordered  in,  370. 
possession — see  Purchaser. 
postponement  of,  how  effected,  196. 

(Vol.  I.  includes  pp   1-490.] 
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SALE — Continued. 

postponement  of,  not  ordered,  except  in  extreme  oases,  196. 
private  contract,  by,  Master  may  authorize,  193. 
puffer,  may  not  bid,  unless  right  reserved  in  conditions,  194,  197. 
auctioneer  should  not  knowingly  take  bid  from,  194. 
reserved  bid,  does  not  authorize  employment  of,  194. 
Ijurcliase  money — see  Pdrchasbr. 

costs  of  paying  into  Court,  how  borne,  198. 
purchaser,  to  sign  agreement  to  purchase,  197. 

person  declared,  who  had  no  right  to  bid,  194. 
196,   199. 
receiver,  may  not  bid  at,  without  leave,  195,  196. 
report  <m,  form  of,  199,  386. 

opposing  sale,  on  settling,  199. 
re-sale,  when  ordered,  196. 
application  for,  199. 

costs  of,  and  deficiency  on,  how  borne,  202. 
reserved  bid,  Master  may  fix,  193,  195. 

does  not  authorize  vendor,  or  puffer  to  bid,  194. 
how  fixed,  195. 

to  be  notified  in  advertisement,  191,  193-195. 
result  of,  affidavit  as  to,  199. 

certificate  of  Master  as  to,  199. 
seller  may  not  bid  at,  when  "  without  reserve,"  194. 
setting  aside,  application  for,  199,  200,  201. 

on  application  of  purchaser,  194. 
subsequent  incumbrancer,  when  entitled  to,  231 — see  Mortgahe 

Actions. 
tender,  by.  Master  m.ay  authorize,  193. 

from  party  liaving  conduct  of  sale,  not  to  be  accepted,  194. 
-time,  and  place  of,  when  to  be  fixed,  193, 
trustee,  when  entitled  to  conduct  of,  190. 

may  not  bid  at,  without  leave,  195,  196. 
obtaining  leave  to  bid  at,  how  far  exonerated  from  pro- 
tecting his  cestui  que  trust,  196. 
upset  price,  Jlaster  may  fix,  193,  195. 
vendor,  right  to  bid,  effect  of  condition  giving,   197. 

cannot  bid,  when  sale  "  without  reserve,"  194. 
"  without  reserve,"  bidding  at,  cannot  be  refused,  194. 

.SATISFACTION, 

entry  of,  on  judgment  roll,  507,  508. 

where  to  be  made,  50S. 
execution  of,  how  attested,  507. 
form  of,  508. 

SCANDAL, 

costs,  liability  of  solicitor  for,  60. 
e.xceptions  for,  abolished,  4. 
in  affidavit,  60,   144. 
motion  to  expunge  for,  60. 

take  proceedings  off  files  for,  60. 

SCIliE  FACIAS, 

.appearance  to,  by  bail,  507. 

default  of,  judgment  on,  507. 

(Vol.  I.  uicliijos  pp.  1-190  ) 
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SCIRE  FACIAS— Continued. 

proceedings  in  nature  of,  how  taken,  506. 
Rules  relating  to,  obsolete,  506,  507. 
writ  of,  abolished,  506. 

SEAL, 

fee  for,  when  not  payable,  788. 

SECURITY— See  Guarantee  Company— Eeoeivee. 

SECURITY  FOR  COSTS— See  Conteovertud  Elections— CouK-r 

or  Appeal — Municipal  Elections 
— Pkivy  Council. 
Order  relating  to  effete,  177. 

SEQUESTRATION", 

adverse  claims,  how  enforced  against  sequestrator,  164. 
— see  Examination  pro  interesse  suo. 
attachment,  unnecessary,  before  issuing  writ  of,  164,  165. 
choses  in  action,  how  far  bound  by,  161,  162. 

recovery  of,  how  enforced  under,  162. 
commission  of,  to  be  directed  to  sheriff,  166. 
contempt,  may  issue  for,  161. 
date  from  which  writ  binds  property,  161. 
death  of  contemner,  effect  of,  on  proceedings,  164. 
default  in  payment  of  money,  when  writ  may  issue  for,  164,  165,- 

166. 
detainer,  priinS  facie  writ  merely  confers  right  of,  163. 
disposition  of  property  sequestrated,  163. 
disturbing  possession  of  sequestrator,  may  be  restrained,  1 64. 
documents  in  custody  of  contemner,  power  of  sequestrator  as  to, 

162. 
examination,  pro  interesse  suo — see  Examination  Pro  Intekesse- 

Suo. 
goods  and  chattels,  bound  by,  162. 
grand  distress,  writ  is  in  nature  of,  161. 
laud,  cannot  be  sold  under,  164. 
lease  by  sequestrator,  163. 
nature  of  writ  of,  161. 

non-payment  of  money,  when  writ  may  issue  for,  163-166. 
obstruction  of  sequestrator,  a  contempt,  154. 
order  for,  unnecessary,  where  contemnor  in  custody,  161. 
payment  of  money,  when  enforced  by,  163,  164,  165,  166. 

order  for,  need  not  be  served,  165. 
pensions,  how  far  bound  by,  162. 
personal  estate,  bound  by,  161. 
property  bound  by,  161,  162,  163. 
rents  and  profits  of  realty,  bound  by,  161,  163. 
reversionary  interest,  ordered  to  be  sold  under,  163. 
salaries,  how  far  bound  by,  162. 
sale  of  property  seized  under,  when  ordered,  163. 

application  for,  how  made,  Ih. 
sequestrator,  powers  of,  162,  163. 
sheriff,  writ  to  be  directed  to,  166. 
tenants,  should  be  notified  to  attorn  to  sequestrator,  163. 

attorning,  and  afterwards  paying  rent  to  another,  163. 
when  writ  may  issue,  160,  161,  162. 
writ  of,  to  be  directed  to  sheriff,  166. 

(Vol.  I.  includes  pp.  1-490.) 
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:  SEQUESTRATOR — See  Examination  pro  Interessb  suo — SBQt7Es- 

TBATION. 

persons  claiming  adversely,  application  for  relief  by,  how  made, 
216,  217,  218. 

.SERVICE  —  See  Administration  —  ArriDAViTS  —  Attachment — 
Change  oe  Solicitor — Controverted  Elections — 
Judgment — Mortgage  Actions — Municipal  Elec- 
tions —  Parties  —  Quieting  Titles  —  Report  — 
Wahrant. 

absconding  solicitor,  how  effected  on,  19. 
acceptance  of,  by  solicitor,  effect  of.  21,  22,  760. 

need  not  be  verified,  22,  760. 
by  posting  up  in  office,  when  no  agent,  19. 
hours  for  effecting,  805. 
of  order,  528. 

party  acting  in  person,  530. 

subsequently  appointing  an  attorney,  530. 

petition,  146. 

rules  and  orders,  528. 

original,  when  to  be  shown,  528. 

solicitor  on  record,  good,  till  order  to  change  served,  19. 
personal,  when  necessary,  530. 
time  for,  805. 
Toronto  agent,  cannot  serve  himself,  19. 

:SERGEANT-AT-ARMS, 

warrant  to,  or  order  for,  abolished,  4. 

SET  OFF, 

of  costs,  lien  of  solicitor,  how  it  affects,  29,  505. 

■  SETTLED  ACCOUNT, 

Master  may  inquire  as  to,  116,  248. 
SETTLED  ESTATE— See  Infant. 

■  SETTLING  MINUTES— See  Minutes. 

of  order,  or  judgment,  5,  6,  354. 

appointment  to  be  issued  for,  354. 
non-attendance  of  parties  on,  effect  of,  9. 
notice  to  settle,  or  pass,  how  given,  9,  354. 
one  days'  notice  sufiScient,  9. 

rSHERIFF — See  Bailable  Proceedings — Controverted  Elections 
— Sequestration. 

fees  of,  in  High  Court,  566-568. 

County  Courts,  611-613. 
resignation  of  office,  may  be  ruled  to  bring  in  body  after,  522. 
return  of  writ  by,  how  made,  522. 
rules  to  return  writs,  to  be  six  day  rules,  521. 
how  issued,  521. 
bring  in  body,  521. 

how  issued,  521,  522. 
sequestration  to  be  directed  to,  166. 
^view,  fees  on,  502. 

(Vol.  I.  includes  pp.  1-490  ) 
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short  hand  reporter, 

notes  of  evidence,  3  copies  to  be  furnished  Judge  on  motion  for 
new  trial,  579. 
costs  of,  579,  580. 

SINGLE  JUDGE  IN  COURT— See  Judge. 

appeal  from,  must  be  made  to  Court  of  Appeal,  582,  583. 

former  Rules  as  to,  effete,  582,  583. 
cause  list,  oases  to  be  entered  on,  581. 
Chamber  business,  in  Q.  B.  and  C.  P.  D.,  581. 
order  of  business  before,  582. 

discretion  as  to,  583. 
sittings  of,  352,  579,  580,  785,  786. 

SITTINGS    OF    COURT  —  See   Court    op    Appeal— Divisional 

Court. 

Orders  regulating,  Chy.  D.,  222,  223,  352,  786 

in  Q.  B.  and  C.  P.  D.,  580,  581,  785. 

SITTINGS  OF  JUDGE  IN  CHAMBERS, 
time  for,  351,  581. 

SITTINGS  OF  JUDGE  IN  COURT— See  Judbb— Single  Judge  in 
Court. 

time  for,  352,  785,  786. 

SOLICITOR — See    Attorney  —  Change  op  Solicitor  —  Contro- 
verted Elections — Lien  of  Solicitor. 

absconding,  service  how  effected  on,  19. 
acceptance  of  service,  by,  effect,  21,   22. 

verification  of,  unnecessary,  22. 
acting  for  opposite  party,  when  restrained,  24,  25. 
address  of,  to  be  indorsed  on  first  proceeding  filed,  17. 
affidavit,  of  client,  not  to  take,  142,  524. 
affidavits,  answering,  order  for,  29. 
agent's  book,  entries  in,  528,  529. 

neglect  to  make,  effect  of,  529. 
ageut  of,  service  on,  18,  19,  20. 

bill  of,  taxable,  tho'  principal  paid  by  commission,  375. 
lien  of,  26,  26  —see  Lien  of  Solictor. 
local,  whether  service  on,  sufficient,  19,  20. 
assignment  by  client  of  subject  matter  of  suit,   operates  as  dis- 

charge  by  client,  27. 
ceasing  to  act,  service  on,  19. 
change,  order  to,  when  a  discharge  by  client,  24. 

of  no  effect  till  served,   19. 
client,  discharge  of,  by,  ■nhat  amounts  to,  24,  26. 

death  of,  operates  as  discharge  by  client,  27. 
discharged  by  client,  effect  of  on  lieu,  26. 

may  act  for  opposite  party,  25. 
himself,  by  dissolution  of  firm,  24. 
refusal  to  act,  27. 
cannot  act  for  opposite  party,  24. 
dissolution  of  firm  of,  discharges  client,  24. 
(vol.  I.  includes  pp.  l-4f0.) 
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SOLICITOR-  Continued. 

documents,  delivery  of,  to  draw  decree,  8. 

injunction,   to  restrain  from  acting  for  opposite   party,    when 

granted,  25. 
divulging  secrets  of  client,  25. 
lien  of — see  Lien  of  Solicitor. 

cannot  prevent  drawing  up  of  decree,  or  order,  8. 
for  costs,  not  to  be  prejudiced  by  set  off,  505. 
stop  order,  cannot  defeat,  160. 
name  of,  to  be  indorsed  on  all  proceedings,  71. 
neglect  and  default,  when  not  liable  for,  106. 
misconduct  of,  striking  off  rolls  for,  29,  .30,  31. 

suspension  for,  31. 
non  payment  of  money,  when  ground  for  striking  ofif  roll,  30. 

not  when  client  has  issued  execution,  3L 
refusing  to  act,  discharges  himself,  27. 

restoring  to  roll,  Law  Society  to  be  notified  of  motion  for,  31. 
scandalous  matter,  liability  for  costs  of,  60. 
secrets  of  client,  restraining  from  divulging,  25. 
service  of,  18 — see  supra  agent  of. 

where  no  agent  appointed,  18. 
striking  off  roll,  29,  30. 

Court  may  act,  sua  sponte,  30. 
grounds  for,  30 
subpoena  to  appoint,  when  it  may  issue,  23. 
Toronto  agent,  service  on,  1 9. 
trial,  to  attend,  73,  consequence  of  default,  lb. 
trustee,  when  entitled  to  costs  against  trust  estate,  112. 

profit  costs  of,  recoverable  against  third  parties,  113. 

SPECIAL  CASE — See  Controverted  Elections. 

appeal  to  Privy  Council  may  be  in  form  of,  782. 
copy  to  be  delivered  for  Judge,  786. 
setting  down  for  argument,  786. 

former  liule  as  to  superseded,  404. 

in  Q.  B.  &  C.  P.  D.,  581. 

notice  of,  786. 

SPECIAL  EXAMINER. 

appeal  from  order  made  by,  68. 

attendance  of  parties,  before,  how  procured,  63. 

excluding  parties  in  same  interest,  64. 

Master,  may  direct  examination  of  witnesses  before,  116. 

office  of,  not  a  public  Court,  63. 

production  of  documents,  may  be  ordered  by,  when,  67,  68.. 

STATE  OF  FACTS. 

not  to  be  brought  into  Master's  office,  123. 

STATUTE  OF  LIMITATIONS. 

absentees.  Court  will  r.ot  set  up,  in  interest  of,  2S0. 
administration,  judgment  for,  effect  of  as  against  mortgagee  io 

possession,  280. 
arrears  of  interest,  how  far  barred  by,  101. 
death  of  creditor,  eflfect  of,  280. 
defence  of,  how  raised,  102. 

I  Viil.  1.  includps  pp.  1490.; 
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STATUTE  OF  LIMITATIO'NS—Conimuid. 

heir,  when  entitled  to  set  up,  to  claim  against  personal  represen  - 
tative,  35.  36. 

interest,  how  far  a  bar  to  recovery  of,  102. 

twenty  years',  recoverable  on  covenant,  101, 
six  years'  onlj',  recoverable  against  land,  101. 
on  purchase  money,  1 05. 

mortgagee  in  possession — see  Moetgageb. 

order  for  administration,  effect  of,  as  against  mortgagee  in  pos- 
session, 280. 

partnership  account,  may  be  pleaded  as  bar  to,  102. 

personal  representative,  not  bound  to  set  up,  279. 

time  for  bringing  action  under,  cannot  be  extended,  220. 

when  it  runs,  against  creditor,  280. 

.'STAYING  PROCEEDINGS  —  See  Administration  —  ConuT  of 

Appeal — Mortgage  Actions. 

action  on  bills,  and  notes,  terms  of  staying  one  of  several,  497. 
.STOP  ORDER, 

applicant  for,  liability  ot,  for  costs,  &c.,  158,  159. 
assignor,  entitled  to  notice  of  application  for,  159. 
costs,  liability  of  party  obtaining,  for,  158,  159. 

of  obtaining,   160. 
effect  of,  159. 

fund  ordered  to  be  paid  into  Court,  against,  159. 
jurisdiction  of  Court  to  grant,  159. 
lien  of  solicitor,  not  defeated  by,  160. 
notice  of,  need  not  be  served  on  parties  not  affected,  160. 
payment  out,  application  for,  159. 
priorities,  how  affected  by,  159,  160. 
trust  fund  in  Court,  against,  160. 
when  granted,  159. 

STRIKING  OUT  PARTIES— See  Parties. 

■  STYLE  OF  CAUSE— See   Controveetbd   Elections- Municipal 
Elections. 

in  affidavits,  141,  354,  355. 

in  proceedings,  354,  355 — see  Controverted  Elections— Muni- 
cipal Elections. 
short,  when  it  may  be  used,  354,  355. 

SUBPCENA — See  Controverted  Elections Evidence — Muni- 
cipal Elections. 

any  number  of  names  may  be  included  in  one,  536. 

costs  of,  536,  562. 

to  appear  and  answer,  abolished,  3. 

appoint  new  solicitor,  23. 

infant  to  show  cause  against  decree,  abolished,  325,  326. 

rejoin,  abolished,   13. 

witness,  to  give  evidence  on  motion,  may  issue,  146,  147. 
origmal  record,  for  production  of,  oi-der  for,  necessary,  500. 
(Vol.  I.  includes  pp.  1-490.) 
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;SUBSEQUENT  INCUMBRANCER— See  Imcumbkanobe— Incum- 
BKANCES — Mortgage  Actions — Mortgagee 
— Sale. 

costs,  no  priority  for,  when  sale  obtained  by,  240. 
redeeming,  may  obtain  relief  against  mortgagor,  240. 

SUITORS'  FEE  FUND,  13,  17. 

SUPPLEMENTAL  BILLS, 

abolished,  4. 

Orders  relating  to,  182. 

SURCHARGE, 

particulars  of,  to  be  served,  125. 
SURETY — See  Mortgage  Actions — Parties. 

cannot  be  sued  without  principal,  55. 

-SURROGATE  COURT, 

administrator  ad  litem,  may  be  appointed  by,  36. 
appointment  of  person  to  represent  estate,  does  not  affect  juris- 
diction of,  36. 
compensation,  power  to  award — See  Compensation. 
costs  taxable  on  appeals  from,  770. 

TACKING— See  Mortoaqbb. 

■TARIFF, 

Ohancerv,  Higher  Scale,  under  Ord.  309, — 395. 

615,-409. 
how  far  in  force,  171. 
Lower  Scale,  under  Ord.  553,  and  Euk  S.  C.  516—398. 
cases  within,  333-336— see  Lower  Scale. 
certificate  to  be  filed,  in  cases  brought 
under,  336. 
form  o\,  337.- 
of  fees,  payable  to  Clerk  of  Records  and  Writs,  332. 
Clerks  of  the  Peace,  591-601. 
Commissioners,  569. 
Coroners,  569. 
Criers,  569. 

Deputy  Registrars,  358. 
Inspector  of  Titles,  312. 
Masters,  358. 

Referees  of  Titles,  303,  311,  312. 
Sheriffs,  358,  566-569,  611-613. 
Special  Examiners,  358. 
County  Courts,  old,  602-614. 
new,  831-840. 
High  Court  of  Justice,  815-830. 

amendments  of,  807-810. 
Insolvency  proceedings,  for,  774-777. 
Municipal  controverted  elections,  for,  646-647. 

(Vol.  I.  includes  pp.  1-490.) 
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TAXATION— See  Award— Costs— Taxing  Oiticbb. 

action  within  jurisdiction  of  inferior  Court,  790,  791. 

former  equity  jurisdiction  of  County  Court,  792. 
appeal,  none  from  Local  Master  to  Judge,  137. 
lies  from  Taxing  Officers  to  Judge,  137. 

Master  in  Chambers,  807. 
Ordinary,  807. 
extraordinary  expenses,  by  plaintiff  having  no  beneficial  interest,. 

disallowed  on,  171. 
order  for,  when  unnecessary,  175. 
review  of,  172. 
revision  of,  172,  adda,  173. 
severance  of  defence,  174. 

rule  against,  when  applicable,  17i. 
solicitor  and  client  costs,  when  allowed  between  party  and  party, 

170,171.  i^    y       V    y, 

tariff  of  fees  under  Ord.  309,  how  far  in  force,  171. 

see  Tahifi',  553  and  Ji^de  S.  C,  516, — 398. 
unnecessary  suits  for  partition,  or  sale,   costs  of,  may  be  dis- 
allowed on,  376. 

TAXES — See  Pueohaser — Quietihq  Titles. 

vendor,  not  bound  to  give  e'S'idence  negativing  arrears,  213. 

TAXIjSTG  officer— See  Taxation. 

appeal  from,  how  brought,  137, 172,  807. 

costs  exceeding  !J30,  to  be  taxed  by,  171. 

order  for  taxation,  when  unnecessary,  175. 

review  of  taxation,  172. 

revision  of  taxation,  172,  173. 

scale,  to  tax  according  to  proper,  175. 

TERM  SITTINGS. 

Attorney  General,  right  of,  to  preaudience,  at,  574. 
general  Ust,  for,  cases  to  be  entered  on,  572,  573. 

entered    on,    and  not    reached   need   not    be- 
enlarged,  575. 
hearing  of  cases  on,  572,  573. 
last  day  of,  motions  heard  on,  571,  572. 
liberty  of  subject,  precedence  of  motions  affecting,  572,  574. 
motions,  precedence  of,  570,  572. 
order  of  business  at,  572,  573. 

may  be  changed  by  Court,  574. 
peremptoiy  list,  cases  to  be  entered  on,  572,  573. 

TENANTS  IN  COMMON— See  Partition. 

occupation  rent,  liability  for,  107. 

partition  betM'eeu — see  Partition. 

receiver,  may  be  appointed  though  no  exclusion,  154. 

wilful  neglect  and  default,  not  liable  for,  107. 

TENDER 

defence  of,  should  be  pleaded,  251. 

(Vol.  I.  includes  pp.  1-490.) 
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TIME. 


abridging,  power  of  Court  aa  to,  322,  792. 

days,  how  computed,  220. 

enlarging,  power  of  Court  as  to,  222,  792. 

for  bringing  action,  Court  has  no  power,  220. 
filing  chattel  mortgage,  for,  cannot  be  extended,  220. 
holidays,  when  excluded  in  periods  of  less  than  six  days,  220. 
included  in  periods  of  more  than  six  days,  220. 
what  are,  220. 
Orders  relating  to,  219,  220. 

service  of  pleadings,  for,  496,  521,  805— see  Pleadings. 
Sunday,  when  excluded,  220. 
vacation,  when  excluded,  220,  221. 

appealing  from  Master's  report,  221. 
setting  down  demurrer,  221. 

aside  order  of  revivor,  222. 
or  varying  decrees,  222. 

TITLE — See  Abstract  of  Title — Conditions  of  Sale — Quieting- 
Titles. 

abstract  of— See  Aestbact  of  Title. 

sufficiency  of,  how  determined,  210. 
to  be  delivered  on  demand,  208. 
verification  of,  211,  212,  213. 
acceptance  of,  what  is,  209. 
bad,  not  passed  off  by  special  conditions,  192. 
conditions  of  sale,  as  to,  effect  of,  172 — see  Conditions  of  Sale. 
costs  of  reference  as  to,  215. 
good,  when  shewn,  210. 
objections  to,  when  to  be  delivered,  211,  213. 

how  disposed  of,  213. 
requisition  on,  when  to  be  delivered,  211,  213. 

how  disposed  of,  213. 
reference  as  to,  when  ordered,  207. 

proceedings  on,  213,  214,  215. 
waiver  of  right  to,  208. 

TORONTO  GENERAL  TRUSTS  COMPANY. 

investment  of  moneys  in  Court,  by,  authorized,  794,  795. 

TRIAL — See  Controverted  Elections — Ejectment — Evidence — 
Municipal  Elections — New  Tkial — Witness. 

argumient  to  take  place  at  close  of  evidence  at,  71. 
cases  entered  for,  to  remain  on  list  till  tried,  575. 
counterclaim,    defendant   must  prove,   though  plaintiff  do  not 

appear,  73,  74. 
countermand,  notice  of,  cannot  be  given,  576. 
documents,  production  of,  at,  329. 
evidence,  cannot  be  withdrawn  without  leave,  72. 

plaintiff  must  give,  to  prove  claim,  though  defendant 
do  not  appear,  74. 
notice  of,  when  case  a  remanet  not  necessary,  576. 
remanets,  not  to  be  re-entered  for,  575. 
short  notice  of,  501 . 
solicitor  to  attend,  73. 

consequence  of  default,  73. 

(Vol.  I.  includes  pp.  1-490.) 
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TRUST — See  Cestui  que  Teust— Stop  Order — Trustee. 
account,  parties  to  action  for,  55. 
action  for  execution  of,  by  cestui  que  trust,  43. 

one  of  several,  included  in  same  instru- 
ment, 37. 
breach  of,  parties  to,  43. 
of  land  in  foreign  country,  execution  of,  when  decreed,  43. 

TRUSTEE  —  See   Cestui  que  Trust — Compensation— Parties— 
Trust. 
account,  general,  when  sought,  all  trustees  must  be  joined,  55. 
agents,  services  of,  when  chargeable  against  trust  estate,  112. 

gratuitous,  cannot  recover  for  services  of,  113. 
appointment  of,  in  place  of  executor,  41,  see  adda. 
bailiff,  services  of,  when  recoverable,  112. 

breach  of  trust,  one  of  several  trustees  may  be  sued  alone  for,  54. 
cestui  que  trust,  when  represented  by,  49. 
compensation  for  services,  113 — see  Compensation. 
conduct  of  sale,  when  entitled  to,  190. 
costs  of  solicitor  trustee,  when  recoverable,  112. 

paid  by,  when  recoverable,  113. 

— see  Costs. 
expenses  of,  priority  to  costs,  113. 
improvements  by,  when  allowed,  109. 
interest,  chargeable  against,  97,  98. 

commencement  of  suit  does  not  stop,  98. 
investment  by,  neglect  of,  97,  98. 
duty  as  to,  97,  98. 
loss  on,  liability  for,  104. 
lending  trust  fund  to  himself,  or  co-trustee,  97. 
losses,  liability  for,  104. 
occupation  rent,  liability  for,  104. 
parties — see  Parties. 

profits  made  by,  liability  to  account  for,  97. 
receiver,  when  appointed  in  place  of,  151,  155. 
repairs,  allowed  to,  even  in  case  of  fraud,  109. 
retaining  moneys,  under  belief  of  ownership,  97. 
sale,  may  not  bid  at,  without  leave,  195,  196. 

conduct  of,  when  entitled  to,  190. 

leave  to  bid  at,  effect  of,  196. 
severing,  costs  of,  174. 
solicitor,  when  entitled  to  costs,  112. 
trading  with  trust  fund,  liability  for,  97,  98. 

TRUST  AXD  LOAN"  COMPANY  OP  CANADA, 

deeds,  execution  of,  by,  213. 

UPSET  PRICE— See  Sale. 

VACATION— See  Time. 

County  Court,  Rule  as  to,  not  in  force,  799,  800. 

Court  of  Appeal,  time  for,  in,  799. 

High  Court  of  Justice,  time  for,  in,  799. 

office  hours  to  be  observed  in,  226,  801. 

Orders  regulating,  226,  799,  801. 

report  made  in,  effect  of,  134,  226. 

when  excluded  in  computation  of  time,  220,  221, 771. 

(Vol.  I.  incluflcs  pp.  1-490.) 
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VENDOR,  AND  PURCHASER— See  Abstract  of  Title— Condi- 
tions OF  Sale — Pubohasek — Sale. 

conditions  of  sale— see  Conditions  of  Sale. 

conveyance,  preparation  and  tender  of ,  215,216. 

Crown  bonds,  vendor  when  bound  to  discharge,  213. 

fire,  risk  of,  200. 

growing  crops,  right  to,  203. 

incumbrances,  vendor  not  bound  to  negative  existence  of,  213. 

liability  of,  for  not  disclosing,  213. 
interest  on  purchase  money,  recoverable,  105,  203. 
lien  of  unpaid  vendor  of  railway  company,  how  enforced,  229. 
occupation  rent,  when  recoverable,  107. 
possession,  delivery  of,  204 — see  Ptjbchaser. 
rents  and  profits,  rights  as  to,  105,  203. 
receiver,  when  appointed  between,  154. 
registration  of  deeds,  duty  of  vendor  as  to,  212. 
taxes,  evidence  as  to,  213. 

title,  reference  as  to,  207 — see  Abstract  of  Title — Conditions 

OF  Sale — Title. 

VENUE. 

change  of.  Rule  as  to,  superseded,  496. 

VERDICT. 

setting  aside — see  New  Trial. 
special,  motion  for  judgment  on,  494. 

copies  of,  for  Judges,  Rii,le  as  to  delivery  of,  496. 

VESTING  ORDER— See  Purchaser. 

application  for,  how  made,  216. 
costs  of,  216. 
entry  of,  required,  253. 
when  granted,  216. 

VIEW 

deposit  by  party  requiring,  501,  502,  503. 
expenses  of,  502. 
fees  of  sheriff  on,  502. 
order  for,  form  of,  503. 

VOTER — See  Controverted  Elections — Municipal  Elections. 
WAIVER — See  Abstract  of  Title — Irregularity — Purchaser. 

WILFUL  NEGLECT,  AND  DEFAULT. 

account  for,  when  it  maybe  taken,  103,  106. 

agent,  acting  under  power  of  attorney,  how  far  liable  for,  106. 

bailiff  liable  for,  105,  106. 

English  rule  regarding,  105. 

executors,  and  trustees,  when  liable  for,  103,  104. 

inquiry  may  be  made  under  administration  order,  103. 

liability  of,  for  agent's  receipts,  104. 

losses  on  investments,  104. 
inquiry  may  be  made  as  to,  without  special  directions,  103,  367. 
(Vol.  I.  inUudes  pp.  1-490.) 
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WILFUL  NEGLECT  AND  DEFAULT— CouCwiited 

inquiry  may  be  made  as  to,  under  judgment  granted  in  Cham- 
bers, 277,  367. 
mortgagee  in  possession,  when  liabLj  for,  104,  105. 
partners,  not  liable  for,  106. 
purchaser  for  value,  not  liable  for,  103,  106. 
person  obtaining  possession  by  fraud,  not  liable  for,  106. 
sums  charged,  by  reason  of,  to  be  distinguished  in  report,  131. 
tenants  in  common,  not  liable  for,  106. 
vendor  and  purchaser,  liability  of,  for,  105. 

WITNESS — See  CoNTBovEETJiD  Ej.,eotions — Evidence — Examina- 
tion— Infant — Master — Motion. 

corroboration  of,  when  necessary,  117,  118. 
criminal,  refusing  to  testify,  72. 
cross-examination  of, in  Master's  office,  118. 
discrediting,  71. 

Examination  of,  on  Motions, 

attendance  of,  146,  147. 
committal  of,  motion  for,  148. 
default  of,  how  punislied,  148. 
fees  of,  147. 
notice  of,  to  opposite  party,  148. 

witness,  148. 
order  for,  is  not  necessary,  147,  adda. 

examination  may  be  obtained  though  no  motion 
pending,  147. 
recalling,  in  Master's  office,  when  allowed,  118. 
rule  to  produce,  abolished,  4. 

WORDS, 

interpretation  of,  in  Chancery  Orders,  4,  5. 

WRIT— See   Forms — Municipal   Elections— Possession — Seque- 
stration. 

of  summons,  by  whom  to  be  issued,  810,  811. 
copy  to  be  left  when  issued,  811. 

sent  to  officer  of  proper  Division,  811,  812. 
qtio  warranto — see  Municipal  Elections. 
receiver,  claim  for,  to  be  indorsed,  150. 

(Vol.  I.  includes  pp.  1490.) 
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